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CALL  FOR  A  MEETING 

TO  rosii  Air 

AMERICAN    BAB    ASSOCIATION. 


Dbak  Sib: 

It  is  proposed  to  haTO  an  informal  meeting  at  Saratoga,  N.  T.,  on 
Wednesday  morning,  August  21, 1878,  to  consider  the  feasibility  and  expe- 
diency of  establishing  an  Amebioan  Bab  Association.  The  suggestion 
came  from  one  of  the  State  Bar  Associations,  in  January  last,  and  the 
undersigned  haye  been  fayorably  impressed  by  it.  A  body  of  delegates, 
representing  the  profession  in  all  parts  of  the  coantry,  which  should  meet 
annually,  for  a  comparison  of  yiews  and  friendly  intercourse,  might  be  not 
only  a  pleasant  thing  for  those  taking  part  in  it,  but  of  great  service  in 
helping  to  assimilate  the  laws  of  the  different  States,  in  extending  the 
benefit  of  true  reforms  and  in  publishing  the  fidlure  of  unsucoessfal 
experiments  in  legislation. 

This  circular  will  be  sent  to  a  few  members  of  the  Bar  in  each  State,-^ 
whom,  it  is  thought,  such  a  project  might  interest. 

If  possible,  we  hope  you  will  be  present  on  the  day  named  at  Saratoga ; 
but  in  any  eyent,  please  communicate  your  yiews  on  the  subject  of  the 
proposed  organization  to  Simeon  E.  Baldwin,  New  Haven,  Conn.,  who  will 
report  to  the  meeting  the  substance  of  the  responses  received. 

BENJAMIN  H.  BRISTOW,  Kbntuckt. 
WILLIAM  M.  EVARTS,  Nbw  York. 
GEORGE  HOADLY,  Ohio. 
HENRY  HITCHCOCK,  Missouri. 
CARLETON  hunt,  Louisiana. 
RICHARD  D.  HUBBARD,  Comnbcticut. 
ALEXANDER  R.  LAWTON,  Georgia. 
RICHARD  C.  McMURTRIE,  PRNNSVLVAjnA. 
STANLEY  MATHEWS,  Ohio. 
E.  J.  PHELPS,  Vrrxont. 
JOHN  K.  PORTER,  Nbw  York. 
LYMAN  TRUMBULL,  Ilumois. 
CHARLES  R.  TRAIN,  Massacuusbtts. 
J.  RANDOLPH  TUCKER,  Virginia. 


JVLT  1,  1878. 


-*.•  . 


PROCEEDINGS    . 

OF 
THE  CONTERENCB  CALLED  FOR  THE  PURPOSE  OF  ORCHNIZING 

A  NATIONAL  BAR  ASSOCIATION; 

AND  Of  THl 

FIRST  ANNUAL  MEETING 

Of  THS 

AMERICAN  BAR  ASSOCIATION, 


A  number  of  members  of  the  bar,  called  together  by  a  cir- 
cular letter  for  the  purpose  of  forming  a  National  Bar  Asso- 
ciation, met  in  the  court  room  of  the  Town  Hall,  at  Saratoga 
Springs,  New  York,  on  Wednesday,  August  21st,  1878,  at  10 
o'clock  in  the  morning.  Mr.  Roger  Averill,  of  Danbury^ 
Connecticut,  called  the  meeting  to  order  and  nominated  as 
Temporary  Chairman,  Mr.  John  H.  B.  Latrobe,  of  Baltimore, 
who  was  unanimously  elected. 

Mr.  Simeon  E.  Baldwin  of  New  Haven,  Connecticut,  nomi- 
nated Mr.  Francis  Rawle,  of  Philadelphia,  as  Secretary,  who 
was  unanimously  elected. 

Mr.  Latrobe,  upon  taking  the  chair,  briefly  addressed  the 
meeting. 

Mr.  BuUard,  of  Saratoga,  nominated  Mr.  Isaac  Grant 
Thompson,  of  Troy,  New  York,  as  an  additional  Secretary 
of  the  meeting ;  he  was  unanimously  elected. 

Mr.  Baldwin  stated  that  a  register  had  been  prepared,  to 
be  signed  by  gentlemen  present  by  invitation  from  different 


•  •       •  • 
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States,   and   Mr.  ThompaDn  proceeded  to  call   the  roll   of 
States. 


••c 

•    •       • 


Pending  the  ^H^'^'a  gentleman  present  asked  whether  mem- 
bers of  the.bar 'present  at  the  meeting,  who  had  not  received 
special  ;nyitations,  were  to  be  considered  as  members  of  the 
ConCefepba: 

\A  motion  was  then  made  that  a  committee  of  five  on  per- 
.  NinflEnent  organization,  be  appointed. 

Mr.  Semmes,  of  New  Orleans,  suggested  that  the  meeting 
be  first  organized  by  those  present  wtio  had  received  invita- 
tions, and,  upon  the  motion  pending  having  been  withdrawn, 
'  put  his   remarks   into   the   form   of  a   motion,  which   was 
adapted. 

The  call  of  States  was  then  proceeded  with,  when  Mr. 
Armstrong,  of  Williamsport,  Pennsylvania,  moved  to  recon- 
sider the  vote  upon  Mr.  Semmes'  resolntion.  A  discussion 
then  followed,  in  which  Mr.  Poch^,  of  Louisiana,  Mr.  Smith, 
of  Albany,  and  Mr.  Baldwin  took  part.  The  reading  of  the 
circular  of  invitation  was  then  called  for ;  after  it  had  been 
read,  the  President  ruled  that,  in  order  to  solve  the  difficulty 
and  prevent  a  lengthy  discussion,  the  original  motion  of  Mr. 
Semmes  still  stood,  and  requested  those  present  who  had 
received  invitations  to  register  their  names. 

The  names  of  those  present  who  registered  their  names 
were  as  foUows : 


abe:an8AS. 


U.  M,  Rose. 


CX)NNBCnCUT. 


John  C.  Day,  Charles  B.  Andrews, 

Simeon  E.  Baldwin,  Lyman  D.  Brewster, 

Roger  Averill,  Calvin  G.  Child, 

Asa  B.  Woodward,  Charles  J.  McOurdy, 
W.  F.  Willoox. 


AMBBIOAN  BAR  ASSOCIATION. 
DISTRICT  OF  GOLUMBIA. 

J.  Hubley  Ashton. 

GEORGIA. 

L.  N.  Whittle,  George  A.  Mercer. 

INDIANA. 

Thos.  F.  Davidson,  B.  S.  Taylor. 

IOWA. 

John  N.  Rogers. 

KENTUCKT. 

B.  H.  Bristow,  James  S.  Pirtle. 

,       LOUISIANA. 

Edwin  T.  Merrick,  Carleton  Hunt, 

Thos.  J.  Semmes,  Thos.  Allen  Clark, 

Thos.  L.  Bayne,  Felin  P.  Poch^, 

MARTLAND. 

Julian  J.  Alexander,  John  H.  B.  Latrobe, 

Charles  J.  Bonaparte,  Henry  Stockbridge, 

A.  Leo  Knott,  Edward  Otis  Hinkley. 
William  A.  Fisher, 

MASSACHUSETTS. 

Daniel  A.  Richardson,  Edward  L.  Pierce, 

Gustavns  A.  Somerby,  G.  N.  Baldwin, 

Francis  W.  Hurd,  Frank  Goodwin, 

William  Gaston,  Alfred  Hemenway* 

MICHIGAN. 

0.  J.  Atkinson. 

MISSISSIPPI. 

Joseph  E.  Leigh. 
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MISSOURI. 

James  0.  Broadhead,  J.  B.  Henderson, 

Henry  Hitchcock,  P.  Bliss. 

NEBRASKA. 

N.  C-  Abbott,  George  K.  Amory. 

NEW  JERSEY. 

A.  Q.  Eeasbey. 

NEW  YORK. 

George  H.  Forster,     '    .  E.  F.  BuUard, 

Benjamin  A.  Willis,  Henry  L.  Burnett, 

J.  B.  Perkins,  Henry  Smith, 

Wm.  C.  Ruger,  Homer  A.  Nelson, 

Isaac  Grant  Thompson,  Calvin  Frost. 

OHIO. 

Rufus  King,  Calvin  S.  Brice, 

Wm.  T.  McClintock. 

PENNSYLVANIA. 

Albert  A.  Outcrbridge,  Francis  Rawle, 

Wm.  H.  Armstrong,  L.  D.  Shoemaker, 

S.  A.  Bridges,  Henry  Green. 

TENNESSEE. 

Henry  G.  Smith. 

VERMONT. 

Edward  J.  Phelps,  Charles  N.  Davenport,' 

Guy  C.  Noble,  J.  B.  Bromley, 

Luke  P.  Poland,  Hiram  F.  Stevens. 

VIRGINIA. 

Legh  R.  Page. 
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Mr.  Baldwin  moved  that  a  committee  on  Permanent  Or- 
ganization and  Credentials  be  appointed,  to  consist  of  one 
from  each  State  represented  and  to  be  appointed  by  the 
President.     Adapted. 

The  President  appointed  the  following  as  the  committee  : 

U.  M.  Rose Arkansas. 

Simeon  E.  Baldwin Connecticut. 

J.  Hubley  Ashton District  of  Colambia. 

L.  N.  Whittle •., Georgia. 

Thos.  F.  Davidson. Indiana. 

J.  N.  Rogers Iowa. 

B.  H.  Bristow Kentucky. 

Carleton  Hunt Louisiana. 

Edward  0.  Hinkley Maryland. 

William  Gaston Massachusetts. 

J.  B.  Henderson Missouri. 

George  K.  Amory Nebraska. 

A.  Q.  Keasbey New  Jersey. 

Henry  Smith New  York. 

Rufus  King Ohio. 

Henry  Green.; Pennsylvania. 

Henry  G.  Smith Tennessee. 

E.  J.  Phelps Vermont. 

Legh  R.  Page... Virginia. 

After  a  recess  the  Conference  was  called  to  order,  and  the 
Committee  on  Permanent  Organization  and  Credentials  re- 
ported the  following  resolution  : 

Resolved^  That  all  gentlemen  who  have  signed  the  register 
this  day  are  properly  accredited  and  constitute  the  members 
of  this  Conference.     Adopted, 

The  committee  then  reported  the  following  nominees  for 
permanent  officers  of  the  Conference : 
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President,  Bbnjamin  H.  Bristow,  of  Kentucky. 
Secretaries,  Francis  Rawle,  of  Pennsylvania. 

Isaac  Grant  Thompson,  of  New  York. 

The  Conference  proceeded  to  the  election  of  permanent 
officers,  and  the  gentlemen  reported  by  the  committee  were 
unanimously  elected. 

The  temporary  officers  of  the  Conference  retired,  and  the 
permanent  officers  took  their  places. 

Mr.  Hunt,  of  Louisiana,  offered  the  following  resolution : 

JResolvedj  That  the  meeting  do  now  proceed  to  organize  a 
National  American  Bar  Association,  and  that  a  committee  of 
nine  be  appointed  by  the  chair,  to  frame  an  appropriate  con- 
stitution and  by-laws. 

Mr.  Hinkley  moved  that  the  committee  report  at  10  o'clock 
A.  M.,  on  Thursday,  August  22d. 

Mr.  Phelps  moved  to  admend,  by  substituting  5  o'clock, 
P.  M.,  on  Wednesday,  August  21st. 

The  amendment  was  adopted,  and  the  motion,  as  amended, 
was  then  adopted. 

The  President  appointed  the  following  Committee  on  Con- 
stitution and  By-Laws : 

Carleton  Hunt Louisiana. 

Simeon  E.  Baldwin Connecticut. 

Henry  Hitchcock Missouri. 

Edward  J.  Phelps Vermont. 

James  S.  Pirtle Kentucky. 

Henry  Smith New  York. 

Bufus  King Ohio. 

William  Ghtston Massachusetts. 

Henry  Green Pennsylvania. 


AMBRIGAN   BAR   ASSOCIATION.  11 

Mr.  Ballard  moved  that  a  committee  of  five  be  appointed 
to  report  additional  candidates  for  membership  of  the  Confer- 
ence, from  any  members  of  the  bar  now  present  in  Saratoga* 
Adopted, 

The  President  appointed,  as  the  committee  under  this  reso- 
lution, 

E.  F.BuUard New  York. 

J.  H.  Ashton District  of  Columbia. 

R.  S.  Taylor Indiana. 

A.  Q.  Eeasbey New  Jersey. 

Charles  B.  Andrews Connecticut. 

On  motion  the  Conference  adjourned^  to  meet  at  5  P.  M. 


Wednesday,  August  21st,  1878.    5  P.  M. 

The  Conference  was  called  to  order  by  the  President. 

Mr.  BuIIard,  chairman  of  the  Committee  on  Additional 
Candidates  for  Membership,  reported  a  list  of  candidates,  and 
offered  a  motion  that  the  gentlemen  named  should  be  admitted 
as  members  of  the  Conference  upon  the  same  footing  as  those 
who  signed  the  roll  at  the  opening  session.     Adopted. 

The  list  was  as  follows : 

CONNECTICUT. 

Henry  E.  Pardee. 

DISTRICT  OF  COLUMBIA. 

H.  H.  Wells,  William  A.  Meloy. 

INDIANA. 

R.  Lowry,  Walter  Q.  Gresham. 

Charles  W.  Fairbanks, 
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KENTUCKY. 

A.  E.  Willson. 

BIARYLAND. 

Charles  Beasten,  Jr.  Richard  J.  Gittings. 

David  G.  Mcintosh, 

MISSOURI. 

George  W.  Bailey. 

NEBRASKA. 

James  Laird. 

NEW  JERSEY. 

John  W.  Taylor,  A.  Q.  Garretson, 

Ludlow  McCarter,  Charles  Borcherling. 

NEW  YORK. 

Gilbert  Sayres,  John  Winslow, 

W.  A.  Lyon,  A.  Pond, 

Nathan  Burchard,  E.  C.  Sprague. 

OHIO. 
Edgar  M.  Johnson. 

VERxMONT. 

Lyman  G.  Hinckley,  Norman  Paul. 

Mr.  Baldwin  moved  that  all  gentlemen  who  had  been 
invited  to  take  part  in  the  Conference  and  had  notified  Mr. 
Baldwin  of  their  desire  to  be  present  at  the  meeting,  in 
response  to  the  circular,  should  be  members  of  the  Con- 
ference. 

The  names  of  such  gentlemen  are  as  follows : 

CONNECTICUT. 

Origen  S.  Seymour,  Frederick  T.  Kingsbury, 

William  Hamersley,  J.  T.  Piatt, 

George  M.  WoodruflF,  T.  H.  Eussell. 

DELAWARE. 

Anthony  Higgins. 
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FLORIDA. 

Oharles  W.  Jones. 

GEORGIA. 

James  S.  Hook,  N.  J.  Hammond. 

ILLINOIS. 

David  Davis,  0.  H.  Browning, 

Edward  6.  Mason,  Gustave  Koerner. 

'  INDIANA. 

Greene  Durbin,  W.  P.  Fishback, 

A.  Iglehart,  George  A.  Bicknell. 

James  S.  Frazer, 

IOWA. 

William  G.  Hammond. 

KENTUCKY. 

Henry  Rucker. 

MAINE. 

A.  A.  Strout,  F.  A.  Wilson. 

MARYLAND. 

R.  Stockett  Mathews,  George  M.  Sharp, 

Richard  M.  Venable. 

MASSACHUSETTS. 

Henry  W.  Muzzey,  M.  P.  Knowlton, 

Edmund  H.  Bennett,  M.  G.  B.  Swift, 

D.  W.  Bond,  C.  V.  Bell, 

Charles  R.  Train,  Leonard  A.  Jones, 

James  B.  Thayer,  A.  A.  Ranney, 

S.  0.  Lamb,  H.  A.  Scudder. 

ML3S0UBI. 

A.  Comingo,  William  P.  Wade, 

Albert  Todd,  John  C.  Orrick, 

James  E.  Withrow,  Edward  G.  Eehr. 
John  M.  Krum, 
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NEBRASKA. 

D.  G.  Hall,  S.  B.  Galey, 
S.  H.  Calhoun,  S.  B.  Pound. 
T.  M.  Marquett, 

NEW  HAMPSHIRE. 

Samuel  0.  Eastman,  A.  H.  Hatch. 

0.  W.  Stanley, 

NEW  JERSET. 

Gustayus  N.  Abeel. 

NEW  YORK. 

Elliott  F.  Shepard,  Albert  Mathews, 

Wm.  Allen  Butler,  Sherburne  R.  Eaton, 

Wm.  Walter  Phelps,  H.  R.  Durfee, 

Charles  F.  Blake,  Charles  A.  Richardson, 

Dorman  B.  Eaton,  Mathew  Hale, 

James  Emott,  Clarkson  N.  Potter, 

Edward  Mitchell,  A.  S.  Sullivan. 

OHIO. 

Charles  C.  Baldwin,  N.  Merrill, 

N.  W.  Evans,  S.  W.  Morris, 

E.  L.  DeWitt,  Basil  Meek, 
R.  K.  Shaw,  James  Irvine, 

W,  D.  Young,  W.  E.  Hackedom. 

PENNSYLVANIA. 

Thomas  E.  Franklin,  Benjamin  H.  Brewster, 

Samuel  C.  Perkins,  James  T.  Mitchell. 

George  M.  Dallas, 

RHODE  ISLAND. 

C.  C.  Van  Zandt. 

SOUTH  CAROLINA. 

Henry  E.  Toung. 

VERMONT. 

Willfam  E.  Johnson. 
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YIROINIA. 

Alexander  Hamilton,  J.  W.  Daniel, 

Robert  Stiles,  William  H.  Payne. 

Moses  Walton, 

WEST  YIBGINIA. 

John  A.  Hntchinson. 

Mr.  Winslow  moved,  as  an  amendment,  that  the  names  of 
these  gentlemen  should  be  submitted  to  the  Committee  on 
Membership,  for  their  consideration.  After  some  debate  on 
this  amendment,  it  was  withdrawn. 

Mr.  Baldwin  amended  his  motion  by  adding  to  it,  that  all 
gentlemen  who  had  signed  the  call  for  the  meeting  should  be 
considered  as  members  of  the  Conference. 

The  motion  as  amended  was  adopted. 

The  names  of  those  who  signed  the  call,  but  were  not  pre- 
sent at  the  Conference,  are  as  follows : 

CONNBCmCUT. 
Richard  D.  iBubbard. 

GBORGIA. 
Alexander  R.  Lawton. 

ILLINOIS. 

Lyman  Trumbull. 

OHIO. 

George  Hoadly,  Stanley  Mathews. 

NEW  YORK. 

William  M.  Evarts,  John  K.  Porter. 

PENNSYLVANIA. 

Richard  C.  McMurtrie. 

VIRGINU. 
J.  Randolph  Tucker. 
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Mr.  Hunt,  from  the  Committee  on  Framing  a  Constitution 
reported  a  draft  of  a  Constitution,  as  follows : 

NAME  AND  OBJECT. 

Article  I. — This  Association  shall  be  known  as  ''The 
American  Bar  Association."  '  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

QUALIFICATIONS  FOR  MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall,  for  five  years  next 
preceding,  have  been,  a  member  in  good  standing  of  the  Bar 
of  any  State,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

OFFICERS  AND  COMMITTEES. 

Article  III. — The  following  officers  shall  be  elected  at 
each  annual  meeting  for  the  year  ensuing : — A  President,  (the 
same  person  shall  not  be  elected  President  two  years  in  suc- 
cession) ;  one  Vice-President  from  each  State ;  a  Secretary ; 
a  Treasurer ;  a  Council,  consisting  of  one  member  from  each 
State;  the  Council  shall  be  a  Standing  Committee  on  nomi- 
nations for  office ;  an  Executive  Committee,  to  be  composed 
of  the  Secretary  and  Treasurer,  together  with  three  members 
of  the  C(^ncil  to  be  chosen  by  the  Association,  one  of  whom 
shall  be  cnairman  of  the  Committee. 

The  following  Committees  shall  be  annually  appointed  by 
the  President  for  the  year  ensuing,  and  shall  consist  of  five 
members  each : 

On  Jurisprudence ; 

On  Judicial  Administration  and  Remedial  Procedure ; 
On  Legal  Education  and  Admissions  to  the  Bar; 
On  Commercial  Law; 
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On  International  Law ; 

On  Publications ; 

Od  Grievances. 

A  majority  of  those  members  of  any  committee,  inclading 
the  Council,  who  may  be  present  at  any  meeting  of  the  Asso- 
ciation, shall  coDstitute  a  quorum  of  such  committee  for  the 
purposes  of  such  meeting. 

The  Vice-President  for  each  State,  and  not  less  than  two 
other  members  from  such  State,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  State,  to  which  shall  be 
referred  all  applications  for  membership  from  such  State. 
The  Vice-President  shall  be  ex  officio  chairman  of  such 
Council. 

ELECTION  OF  MEMBERS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  State  to  the  Bar  of  which 
the  persons  nominated  belong.  In  default  of  such  a  Council 
in  any  State,  nominations  may  be  made  by  the  General  Coun- 
cil of  the  Association.     All  elections  shall  be  by  ballot. 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
upon  the  same  ballot;  and  in  such  case  placing  the  word 
^^No  *'  against  any  name  or  names  upon  the  ticket,  shall  be 
deemed  a  negative  vote  against  such  name  or  names,  and 
against  those  only.  Five  negative  votes  shall  suffice  to  defeat 
an  election. 

Article  V. — ^All  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them,  upon  the 
recommendation  of  the  committee  of  five  appointed  by  such 
Conference,  shall  become  members  of  the  Association,  upon 
payment  of  the  annual  dues  for  the  current  year  herein  pro- 
vided for. 

BY-LAWS. 

Article  VI. — By-Laws  may  be  adopted  at  any  annual 
meeting  of  the  Association,  by  a  majority  of  the  members 
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present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified 
to  exercise  any  privilege  of  membership  who  is  in  default. 
Such  dues  shall  be  payable,  and  the  payment  thereof  enforced, 
as  may  be  provided  by  the  By-Laws.  Members  shall  be 
entitled  to  receive  all  publications  of  the  Association  free  of 
charge. 

ANNUAL  ADDRESS. 

Article  YIII. — The  President  shall  open  each  annual 
meeting  of  the  Association  with  an  address,  in  which  he 
shall  communicate  the  most  noteworthy  changes  in  statute 
law  on  points  of  general  interest  made  in  the  several  States 
and  by  Congress  during  the  preceding  year.  It  shall  be  the 
duty  of  the  member  of  the  General  Council  from  each  State 
to  report  to  the  President,  on  or  before  the  first  day  of  May, 
annually,  any  such  legislation  in  his  State. 

ANNUAL  meetings. 

Article  IX. — This  Association  shall  meet  annually  in 
the  month  of  July  or  August,  at  such  time  and  place  as  the 
Executive  Committee  may  select. 

AMENDMENTS. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 
annual  meeting. 

CONSTRUCTION. 

Article  XI. — ^The  word  State,  wherever  used  in  this  Con- 
stitution, shall  be  deemed  to  be  equivalent  to  State,  Territory 
and  the  Dietriet  of  Oolumbia. 
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Mr.  Hunt  moved  the  adoption  of  the  Constitution  reported 
as  a  whole.  An  amendment  to  this  motion,  that  the  proposed 
Constitution  be  considered  by  sections,  was  offered  and  ac- 
cepted by  Mr.  Hunt.     The  motion  as  amended  was  adopted. 

Article  I  was  then  adopted  as  reported. 

Article  II  was  read.  Mr.  Amory  moved  to  amend  by 
changing  the  numeral  "  five  "  to  "  three.*' 

Mr.  Hitchcock  opposed  the  amendment.  It  was  unani- 
mously rejected,  and  the  article  was  adopted  as  reported. 

Article  III  was  read.  Mr.  BuUard  moved  as  an  amend- 
ment, that  there  be  a  Vice-President  for  each  judicial  dis- 
trict of  the  United  States,  instead  of  for  each  State.  After 
some  discussion,  the  motion  was  withdrawn. 

Mr.  Ashton  moved,  as  an  amendment,  that  the  designation 
of  the  Committee  on  Jurisprudence  should  be  changed  to  the 
^^  Committee  on  Jurisprudence  and  Law  Reform."    Adopted. 

Mr.  Rogers  moved  to  amend,  by  providing  for  the  creation 
of  a  Recording  Secretary  and  a  Corresponding  Secretary- 
Mr.  Hitchcock  and  Mr.  Hunt  spoke  in  favor  of  the  Article 
as  reported.     Mr.  Rogers  withdrew  his-  amendment. 

Article  III  was  then  adopted  as  amended. 

Article  IV  was  read.  Mr.  Hinkley  moved  to  amend,  by 
referring  nominations  for  membership  to  the  Council,  and 
not  to  the  Local  Council  for  the  same  State  as  the  nominee, 
and  spoke  in  favor  of  his  amendment. 

Mr.  Hunt  spoke  at  length  against  the  amendment* 

Mr.  Phelps  also  favored  the  adoption  of  the  section  as 
reported. 

Mr.  Hinkley's  amendment  was,  upon  a  vote,  rejected. 

Mr.  Ashton  moved  to  amend,  by  providing  that  the  nomi- 
nations for  membership  by  the  Local  Councils  should  be 
unanimous. 

The  amendment  was  rejected. 

Article  IV  was  then  adopted  as  reported. 
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Article  Y  was  adopted  as  reported. 
Article  VI  was  adopted  as  reported. 
Article  VII  was  adopted  as  reported. 
Article  VIII  was  adopted  as  reported. 

Article  IX  was  read.  Mr.  Semmes  moved  to  amend,  by 
providing  that  ^^  the  annual  meeting  shall  consist  of  at  least 
thirty  members." 

The  Committee  adopted  the  amendment,  and  incorporated 
it  in  the  section. 

Mr.  Whittle  suggested  that  some  regard  should  be  had  to 
the  number  of  States  represented  at  any  meeting,  but  did  not 
offer  a  motion  to  amend  in  accordance  with  his  suggestion. 

Mr.  Poland  objected  to  requiring  any  specific  number  in 
order  to  constitute  a  quorum. 

Mr.  Baldwin  moved  to  amend  the  Article,  by  striking  out 
the  provision  that  thirty  should  constitute  a  quorum,  and  pro- 
viding that  a  quorum  should  consist  of  those  members  pre- 
sent at  any  meeting.  This  amendment  was  then  adopted,  and 

Article  IX  was  adopted  as  amended. 

Article  X  was  read.  Mr.  Armstrong  moved  to  amend,  by 
adding  the  words:  ''but  no  such  change  shall  be  made  .at 
any  meeting  at  which  less  than  thirty  members  are  present." 

A  motion  was  made  to  amend  this  amendment  by  providing 
that  no  change  in  the  Constitution  should  be  made,  except 
upon  a  vote  of  at  least  thirty  members  in  the  affirmative. 
This  amendment  was  not  seconded,  and  was  not  accepted  by 
Mr.  Armstrong. 

A  motion  was  made  to  amend  Mr.  Armstrong's  amendment 
by  striking  out  the  numeral  "thirty,"  in  the  amendment,  and 
inserting  the  numeral  "fifty."     Reeded. 

Mr.  Armstrong's  amendment  was  then  adopted,  and  Article 
X  was  adopted  as  amended. 

Article  XI  was  adopted  as  reported. 
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Mr.  Hunt  moved  the  adoption  of  the  Constitution  as  a 
whole.    Adopted. 

Mr.  Hunt  moved  that  the  present  meeting  be  considered 
the  first  annual  meeting  of  the  Association.     Adopted, 

A  motion  was  made,  instructing  the  Secretary  to  have  the 
Constitution  printed  for  the  use  of  members  at  the  next 
meeting.     Adopted. 

Mr.  Hunt  moved  that  the  Association  proceed  to  elect 
members  of  the  Council,  in  accordance  with  the  Constitution. 

Mr.  Hitchcock  moved,  as  a  substitute,  that  the  Confer- 
ence resolve  itself  into  the  American  Bar  Association,  and 
that  the  officers  of  the  Conference  be  requested  to  act  as 
officers  of  the  Association  for  the  present.  After  some  dis- 
cussion, the  substitute  was  withdrawn,  and  Mr.  Hunt's  motion 
was  then  adopted. 

An  election  was  then  held  for  members  of  the  Council. 
[The  names  of  the  members  of  the  Council  elected  appear 
elsewhere  in  the  list  of  officers.] 

It  was  moved  that  the  Council  report  a  list  of  nominations 
for  officers  at  10  o'clock  on  Thursday  morning.     Adopted. 

On  motion,  the  meeting  adjourned  to  meet  on  Thursday,  at 
10  o'clock,  A.  M. 


Thursday,  August  22d,  1878.    10  A.  M. 

The  meeting  was  called  to' order  by  the  President. 

Mr.  Poland,  from  the  Council,  reported  a  list  of  members 
of  the  bar  from  different  States — no  Local  Councils  having 
yet  been  elected — and  moved  that  the  Association  proceed  to 
ballot  upon  the  admission  of  the  gentlemen  whose  names 
were  reported  by  the  Council.    Adopted, 
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The  following  named  gentlemen,  so  reported,  were  then 
elected  members  of  the  Association : 

ARKANSAS. 

George  A.  Gallagher,  James  C.  Tappan, 

HermoQ  Carlton. 

DISTRICT  OF  COLUMBIA. 

Richard  T.  Merrick,  Walter  S.  Cox, 

Nathaniel  Wilson. 

INDIANA. 
A.  W.  Hendricks. 

IOWA. 
George  G.  Wright,  Oliver  P.  Shiras. 

KENTUCKY. 

John  W.  Stevenson,  James  B.  Beck. 

LOUISIANA. 

George  W,  Race,  Joseph  H.  Acklen. 

MAINE. 

William  P.  Frje. 

MARYLAND. 

Charles  Marshall,  A.  B.  Hagner, 

William  J.  Ross. 

MICHIGAN. 

Thomas  M.  Cooley,  Archibald  McDowell, 

John  Atkinson,  Edwin  Wiletts. 

MISSISSIPPI. 

Jas.  T.  Harrison,  T.  C.  Catchings. 
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NEBRASKA. 

Charles  F.  Manderson. 

NEW  HAMPSHIRE. 

Oilman  Marston,  Ossian  Bay. 

NEW  JERSEY. 

Garret  D.  W.  Vroom,  William  E.  Potter. 

PENNSYLVANIA. 

George  W.  Biddle,  George  Shiras. 

TENNESSEE. 

William  F.  Cooper,  Bedford  M.  Estes, 

Albert  T.  McNeal. 

VIRGINIA. 

William  J.  Robertson,  Robert  Ould. 

WEST  VIRGINIA. 

J.  B.  Jackson,  Caleb  Boggess. 

Mr.  Baldwin  reported  from  the  Council  a  list  of  nomina- 
tions for  officers  of  the  Association. 

Mr.  Child  moved  that  the  meeting  proceed  to  take  a  single 
ballot  upon  all  the  nominees  reported  by  the  Committee. 

An  amendment  was  offered,  that  the  report  of  the  Council 
be  accepted,  and  that  the  gentlemen  nominated  be  elected. 

The  amendment  was  accepted  by  Mr.  Child,  and  the  mo- 
tion, as  amended,  was  adopted* 

[The  list  of  officers  elected  will  be  found  elsewhere.] 

The  retiring  President,  Mr.  Bristow,  appointed  Mr.  Poland 
and  Mr;  Hunt  to  conduct  the  newly-elected  President  of  the 
Association  to  the  chair. 

Mr.  Bristow  then  briefly  thanked  the  meeting  for  the 
honor  he  had  enjoyed  as  its  presiding  officer  during  the  pre- 
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liminary  meeting,  and  introdnoed  the  President  of  the  Asso- 
ciation, Mr.  Broadhead. 

Mr.  Broadhead  said,  on  taking  the  chair,  that  he  deemed  it  a 
high  honor  to  be  chosen  as  the  presiding  officer  of  a  body  with  so 
exalted  a  mission  as  that  of  promoting  the  science  of  juris- 
prudence. The  purpose  of  the  Association  was  a  noble  one, 
and  he  believed  that  it  should  seek  to  avoid  becoming  an 
agitator  of  the  law,  and  rather  aim  to  codify  and  harmonize,  than 
to  revolutionize  or  reform  the  law.  The  Association  should 
watch  the  progress  of  events  as  they  occur,  and  be  ready  to 
act  on  all  matters  of  importance  when  the  need  arrives.  The 
Association  should  not  be  ephemeral,  but  address  itself 
honestly  and  earnestly  to  the  great  objects  properly  within 
its  scope.  Such  an  organization  is  new  here,  but  is  not  new 
in  other  countries.  The  Order  of  Advocates  is  an  organiza- 
tion that  has  stood  for  centuries  in  France,  and  has  done 
much  to  promote  the  science  of  jurisprudence.  So  this 
Association,  if  faithful,  may  perform  a  similar  work  if  all 
address  themselves  earnestly  to  the  great  work  before  it. 

Mr.  Amory  moved  that  D.  6.  Hall,  of  Nebraska,  be  added 
to  the  Local  Council  for  that  State.     Adopted. 

Mr.  Poch^  nominated  the  following  gentlemen  from  Louis- 
iana, as  members  of  the  Association  : 

B.  F.  Jonas,  John  Finney, 

Jno.  A.  Campbell,  Thomas  Gillmore, 

G.  A.  Breaux,  Francis  T.  Nichols, 

J.  B.  Eustis,  Emile  Legender, 

R.  L.  Gibson,  J.  Richard  Winchester, 

Alfred  Grima,  R.  Nicholas  Sims, 

Randall  Hunt,  Edw.  W.  Pugh, 

John  H.  New,  Andrew  S.  Herron, 

Henry  M.  SpoflFord,  Robt.  C.  Wickliffe, 

Charles  E.  James,  Henry  Clay  Knoblock, 

Henry  C.  Miller,  Isaiah  D.  Moore, 

Henry  Denis,  Robert  Richardson. 
Edward  Bermudy, 

They  were  elected  as  members. 
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The  Local  Council  of  Mississippi  nominated  the  following 
named  gentlemen,  who  were  elected  : 

George  A.  Evans,  S.  S.  CalhouQ, 

W.  H.  Sims,  Frank  Johnston, 

Lock  E,  Houston,  Beverly  Mathews, 

R.  0.  Reynolds,  N.  E.  Harris, 

E.  0.  Sykes,  Upton  Young, 

W.  F.  Tucker,  J.  Z.  George, 

Oliver  Clifton,  H.  H.  Chalmers. 

The  Local  Council  of  Vermont  reported  the  following 
memhers  of  the  bar  of  Vermont  as  candidates  for  member- 
ship : 

James  M.  Tyler,  Wheelock  G.  Veazey, 

Abraham  B.  Gardner,  Aldace  F.  Walker, 

John  W.  Stewart,  Henry  C.  Belden. 
John  Prout, 

They  were  duly  elected. 

Skipwith  Wilmer,  of  Maryland,  was  nominated  for  member- 
ship, and  elected. 

Mr.  Phelps  moved  that  the  Council  be  instructed  to  make 
nominations  for  the  Executive  Committee,  and  report  them 
to  the  meeting. 

A  recess  of  fifteen  minutes  was  then  taken,  after  which  the 
Council  reported  the  following  nominees  for  members  of  the 
Executive  Committee : 

Simeon  E.  Baldwin Connecticut. 

William  A.  Fisher Maryland. 

Luke  P.  Poland Vermont. 

Upon  motion,  the  report  of  the  Council  was  accepted,  and 
its  nominees  were  elected. 

Mr.  Hitchcock,  from  the  Local  Council  of  Missouri,  nomi- 
nated M.  Dwight  Collier,  of  St.  Louis,  as  a  member,  and  he 
was  duly  elected. 
8 
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E.  0.  Sprague,  of  New  York,  was,  on  motion,  elected  a 
member  of  the  Local  Council  of  New  York. 

• 

Mr.  Outerbridge  moved  that  a  special  committee  of  five  be 
appointed,  to  consider  and  report  on  the  subjects  of  Law  Re- 
porting and  Law  Libraries.  After  some  discussion  the  motion 
was  ryected. 

Mr.  Hunt  offered  the  following  resolution  :  That  the  Com- 
mittee on  Legal  Education  and  Admissions  'to  the  Bar  be  in- 
structed to  report,  at  the  ensuing  annual  meeting,  some  plan 
for  assimilating  throughout  the  Union,  the  requirements  of 
candidates  for  admission  to  the  bar,  and  for  regulating,  on 
principles  of  comity,  the  standing,  throughout  the  Union,  of 
gentlemen  already  admitted  to  practice  in  their  own  States. 

Mr.  Hunt  spoke  at  length  upon  the  subject  embraced  in  the 
resolution ;  it  was  then  adopted, 

Mr.  Stockbridge  moved  that  the  matter  of  the  incorpora- 
tion of  the  American  Bar  Association  be  referred  to  the 
Executive  Committee  of  the  Association,  with  power  to  take 
such  action  as  they  may  deem  desirable. 

Mr.  Child  moved  to  amend  by  striking  out  the  words  "with 
power  to  take  such  action  as  they  may  deem  desirable,"  and 
inserting  the  words  "which  committee  shall  report  thereon  at 
the  next  meeting." 

After  a  long  discussion  on  the  subject.  Judge  Gresham,  of 
Indiana,  moved  that  the  resolution  and  amendment  be  laid 
upon  the  table.     Adopted. 

Mr.  Hitchcock  offered  the  following  resolutions: 

Resolved^  That  the  Committee  on  Commercial  Law  be,  and 
they  are  hereby,  instructed  to  inquire  and  report  to  the  Asso- 
ciation, at  its  next  annual  meeting,  upon  the  present  condi- 
tion of  the  law,  as  well  statutory  as  established  by  judicial 
decisions,  in  the  several  States,  touching  the  form  and  reqnis- 
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ites  of  negotiable  or  commercial  paper,  and  the  steps  requisite 
on  the  part  of  the  holder  of  sach  paper  to  fix  the  liability  of 
parties  to  such  paper,  with  special  reference  to  the  diversity 
of  such  requisites  in  the  several  States,  and  that  the  commit- 
tee furnish  such  suggestions  as  to  them  may  seem  fit,  as  to 
the  propriety  and  expediency  of  action  on  the  part  of  the 
Association,  looking  toward  further  uniformity  in  the  law  on 
that  subject. 

Mesolvedy  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be,  and  they  are  hereby,  instructed  to  inquire  and  re- 
port to  the  Association,  at  its  next  annual  meeting,  upon  the 
present  condition  of  the  law,  as  well  statutory  as  established 
by  judicial  decisions,  in  the  several  States,  touching  the 
authentication  of  instruments  conveying  or  affecting  real 
estate,  with  special  reference  to  the  differences  in  forms  of 
acknowledgment  and  certification  thereof,  and  with  such  sug- 
gestions as  they  may  deem  expedient,  looking  to  greater  uni- 
formity therein,  and  also  that  said  committee  make  like 
inquiry  and  report  touching  the  requisites,  under  the  law  of 
the  several  States,  in  respect  to  the  execution  of  wills. 

Resolved^  That  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  be,  and  they  are  hereby,  instructed 
to  inquire  and  report  to  the  Association,  at  its  ne^t  annual 
meeting,  upon  the  present  condition  of  the  law,  as  well  stat- 
utory as  established  by  judicial  decisions,  in  the  several  States, 
touching  the  mode  of  taking  testimony  and  of  perpetuating 
testimony  out  of  court,  with  special  reference  to  the  class  of 
officers  authorized  to  take  such  testimony,  and  the  power  con- 
fided to  them,  and  the  formalities  required  for  the  same;  and 
to  make  such  suggestions  on  the  general  subject  as  to  them 
may  seem  expedient,  with  reference  to  the  expediency  of 
any  action  on  the  part  of  this  Association  in  respect  to  the 
same. 

The  resolutions  were  adopted* 
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Mr.  BuIIard  moved  that  the  Secretary  publish  2,000  copies 
of  the  Constitution  and  proceedings  of  this  meeting,  with  a 
list  of  officers  and  members,  and  that  the  same  be  distributed 
to  the  several  members  of  the  Council  according  to  their 
share,  estimated  by  the  representation  of  their  respective 
States  in  Congress. 

Mr.  Fisher  moved  to  amend  by  substituting  the  following 
resolution  :  "  That  the  Secretary  is  instructed  to  cause  to  be 
printed  as  many  copies  as  he  may  deem  necessary  of  the  Con- 
stitution, proceedings  and  the  names  of  officers,  and  to  dis- 
tribute the  same  among  members  of  the  Association  and 
others,  at  his  discretion."  The  amendment  was  accepted  by 
Mr.  Bullard,  and  the  motion,  as  amended,  was  adopted. 

Mr.  Phelps  moved  that  the  Executive  Committee  be  re- 
quested to  provide,  by  invitation  to  members,  in  their  discre- 
tion, for  the  reading  and  delivery  before  the  Association  at 
its  future  annual  meetings,  of  essays  or  addresses  on  subjects 
connected  with  the  objects  of  the  Association,  and  that  the 
committee  be  further  requested  to  make  suitable  provision  for 
this  purpose  in  the  By-Laws.     Adopted. 

Mr.  Rogers  offered  the  following  resolution  : 

Resolved^  That  the  Executive  Committee  be  requested  to 
devise  and  report,  at  the  next  annual  meeting,  measures  for 
establishing  close  relations  between  this  Association  and  the 
Bar  Associations  of  the  several  States.     Adopted. 

The  Local  Council  of  Connecticut  reported  the  following 
list  of  nominations  for  membership  from  that  State : 

Charles  R.  IngersoU,  Francis  Wayland, 

Henry  C.  Robinsgn. 

The  nominees  were  elected  as  members. 

Mr.  Hitchcock  moved  a  vote  of  thanks  of  the  Association 
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to  Judge  Bockes,  for  the  use  of  the  conrt-room  by  the  Asso- 
ciation.    Adopted. 

On  motion,  the  Association  adjourned  sine  die. 

Francis  Rawle, 
I.  Grant  Thompson, 

Temporary  Secretaries. 

Edward  Otis  Hinkley, 

Secretary, 


CONSTITUTION 


NAME  AND  OBJECT. 

Article  I. — This  Association  shall  be  known  as  "  The 
American  Bar  Association.'*  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

QUALIFICATIONS  FOR  MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall,  for  five  years  next 
preceding,  have  been,  a  member  in  good  standing  of  the  Bar 
of  any  State,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

OFFICERS  AND   COMMITTEES. 

Article  III. — The  following  officers  shall  be  elected  at 
each  annual  meeting  for  the  year  ensuing  : — A  President,  (the 
same  person  shall  not  be  elected  President  two  years  in  suc- 
cession);  one  Vice-President  from  each  State;  a  Secretary; 
a  Treasurer ;  a  Council,  consisting  of  one  member  from  each 
State;  the  Council  shall  be  a  Standing  Committee  on  nomi- 
nations for  office ;  an  Executive  Committee,  to  be  composed 
of  the  Secretary  and  Treasurer,  together  with  three  members 
of  the  Council  to  be  chosen  by  the  Association,  one  of  whom 
shall  be  chairman  of  the  Committee. 

The  following  Committees  shall  be  annually  appointed  by 
the  President  for  the  year  ensuing,  and  shall  consist  of  five 
members  each  : 

On  Jurisprudence  and  Law  Reform ; 
On  Judicial  Administration  and  Remedial  Procedure ; 
On  Legal  Education  and  Admissions  to  the  Bar; 
On  Commercial  Law ; 
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On  International  Law ; 

On  Pnblications ; 

On  Grievances. 

A  majority  of  those  members  of  any  committee,  including 
the  Council,  who  may  be  present  at  any  meeting  of  the  Asso- 
ciation, shall  constitute  a  quorum  of  such  committee  for  the 
purposes  of  such  meeting. 

The  Vice-President  for.  each  State,  and  not  less  than  two 
other  members  from  such  State,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  State,  to  which  shall  be 
referred  all  applications  for  membership  from  such  State. 
The  Vice-President  shall  be  ex  officio  chairman  of  such 
Council. 

ELECTION  OF  MEMBERS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  State  to  the  Bar  of  which 
the  persons  nominated  belong.  In  default  of  such  a  Council 
in  any  State,  nominations  may  be  made  by  the  General  Coun- 
cil of  the  Association.     All  elections  shall  be  by  ballot. 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
upon  the  same  ballot;  and  in  such  case  placing  the  word 
"No  "  against  any  name  or  names  upon  the  ticket,  shall  be 
deemed  a  negative  vote  against  such  name  or  names,  and 
against  those  only.  Five  negative  votes  shall  sufiSce  to  defeat 
an  election. 

Article  V. — All  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them,  upon  the 
recommendation  of  the  committee  of  five  appointed  by  such 
Conference,  shall  become  members  of  the  Association,  upon 
payment  of  the  annual  dues  for  the  current  year  herein  pro- 
vided for. 

BY-LAWS. 

Article  VI. — By-Laws  may  be  adopted  at  any  annual 
meeting  of  the  Association,   by  a  majority  of  the  members 
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present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified 
to  exercise  any  privilege  of  membership  who  is  in  default. 
Such  dues  shall  be  payable,  and  the  payment  thereof  enforced, 
as  may  be  provided  by  the  By-Laws.  Members  shall  be 
entitled  to  receive  all  publications  of  the  Association  free  of 
charge. 

ANNUAL  ADDRESS. 

Article  VIII. — The  President  shall  open  each  annual 
meeting  of  the  Association  with  an  address,  in  which  he 
shall  communicate  the  most  noteworthy  changes  in  statute 
law  on  points  of  general  interest  made  in  the  several  States 
and  by  Congress  during  the  preceding  year.  It  shall  be  the 
duty  of  the  member  of  the  General  Council  from  each  State 
to  report  to  the  President,  on  or  before  the  first  day  of  May, 
annually,  any  such  legislation  in  his  State. 

ANNUAL  MEETINGS. 

Article  IX. — This  Association  shall  meet  annually  in 
the  month  of  July  or  August,  at  such  time  and  place  as  the 
Executive  Committee  may  select,  and  those  present  at  such 
meeting  shall  constitute  a  quorum. 

AMENDMENTS. 

Article  X. — Tiiis  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 
annual  meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XI. — The  word  State^  wherever  used  in  this  Con- 
stitution, shall  be  deemed  to  be  equivalent  to  State^  Territory 
and  the  District  of  Columbia. 
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THE    AMERICAN    BAR    ASSOCIATION, 
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PRESIDENT. 
JAMES  0.  BROADHEAD,  St.  Louis,  Missouri. 

VICE-PRESIDENTS. 

Arkansas Gborgb  A.  GALLAOHiiiR  ...Little  Rock. 

Connecticut Oriqen  S.  Seymour Litchfield. 

Delaware Anthony  Hiqoins Wilmington. 

Distr.  of  Columbia.. H.  H.  Wells Washington. 

Florida Charlbs  W.  Jones Pensacola. 

Georgia Alexander  R.  Lawton... Savannah. 

Illinois David  Davis Bloomington. 

Indiana Thomas  F.  Davidson Covington. 

Iowa William  G.  Hammond.... Iowa  City. 

Kentucky Benjamin  H.  Bristow Louisville. 

Louisiana Thomas  J.  Semmes New  Orleans. 

Maryland Richard  J.  Gittings Baltimore. 

Maine A.  A.  Strout Portland. 

Massachusetts William  Gaston Boston. 

Michigan Thomas  M.  Cooley Ann  Arbor. 

Mississippi James  T.  Harrison Columbus. 

Missouri Henry  Hitchcock St.  Louis. 

Nebraska George  E.  Amory Lincoln. 

NewHampshire....C.  W.  Stanley Manchester. 

New  Jersey A.  Q.  Eeasbey Newark. 

New  York Clarkson  N.  Potter New  York. 

Ohio RuFUS  King Cincinnati. 
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Pennsylvania George  W.   Biddle Philadelphia. 

Rhode  Island C.  C.  Van  Zandt Newport. 

Sooth  Carolina Hbnrt  E.  Young Charleston. 

Tennessee William  F.  Cooper Nashville. 

Vermont Edward  J.  Phelps Burlington. 

Virginia J.  Randolph  Tucker Lexington. 

West  Virginia John  A.  Hutchinson Parkersburg. 

SECRETARY. 
Edward  0.  Hinkley,  43  North  Charles  Street,  Baltimore. 

TREASURER. 
Francis  Rawle,  402  Walnut  Street,  Philadelphia. 

COUNCIL 

Arkansas U.  M.  Rose Little  Rock. 

Connecticut... Simeon  E.  Baldwin, New  Haven. 

Dist  of  Columbia...J.  Hublej  Ashton Washington. 

Georgia George  A.  Mercer Savannah. 

Indiana Walter  Q.  Gresham Indianapolis. 

Iowa John  N.  Rogers Davenport. 

Kentucky James  S.  Pirtle Louisville. 

Louisiana Felin  P.  Poch^.. St.  James' Parish 

Maryland William  A.  Fisher Baltimore. 

Massachusetts Francis  W.  Ilurd Boston. 

Michigan O'Brien  J.  Atkinson Port  Huron. 

Mississippi Joseph  E.  Leigh Columbus. 

Missouri •••.•.. Philemon  Bliss Columbia. 

Nebraska N.  C.  Abbott Lincoln. 

New  Jersey John  W.  Taylor Newark. 

New  Y^rk Edward  F.  Bullard Saratoga. 

Ohio William  T.  McClintock...Chillicothe. 

Pennsylvania William  H.  Arm  strong...  Williamsport.* 

Tennessee Henry  G.  Smith Memphis. 

Vermont Luke  P.  Poland St.  Johnsbury. 

Virginia Legh  R.  Pf)ge Richmond. 


AMBBIOAN   BAB  ASSOCIATION.  85 


EXECUTIVE  COMMITTEE. 


Lake  P.  Poland,  Chairman Vermont. 

Simeon  E.  Baldwin Connecticut. 

William  A.  Fisher Maryland. 


EX  OFFICIO. 


Edward  0.  Hinkley,  Secretary Maryland. 

Francis  Rawle,  Treasurer Pennsylvania. 


LOCAL  COUNCILS. 

Arkansas James  0.  Tappan Helena. 

Hermon  'Carlton Pine  Bluff* 

Connecticut Asa  B.  Woodward Nor  walk. 

John  G.  Day Hartford. 

Dist.  of  Columbia.. .Richard  T.  Merrick Washington. 

Walter  S.  Cox Washington. 

Nathaniel  Wilson Washington. 

Georgia Nathaniel  J.  Hammond Atlanta. 

L.  N.  Whittle Macon. 

Illinois 0.  H.  Browning Quincy. 

Lyman  Trumbull Chicago. 

Qustave  Koerner Belleville. 

Indiana A.  W.  Hendricks Indianapolis. 

Asa  Iglehart Evansville. 

Robert  S.  Taylor Fort  Wayne. 

Iowa George  G.  Wright Des  Moines. 

Oliver  P.  Shiras Dubuque. 

Kentucky John  W.  Stevenson Covington. 

James  B.  Beck Lexington. 

Louisiana,, Carleton  Hunt New  Orleans. 

Thomas  L.  Bayne New  Orleans. 
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Maine F.  A.  Wilson Bangor. 

William  P.  Frye Lewiston. 

Maryland A.  Leo  Knott Baltimore. 

William  J.  Boss Frederick  City 

A.  B.  Hagner Annapolis. 

Massachusetts Charles  B.  Train Boston. 

Edmund  H.  Bennett Taunton. 

George  W.  Baldwin Boston. 

Michigan Archibald  McDowell Bay  City. 

John  Atkinson Detroit. 

Edwin  Willetts Monroe. 

Mississippi B.  0.  Beynolds Aberdeen. 

Frank  Johnston Jackson. 

T«  0.  Gatchings Yicksburg. 

Missouri John  B.  Henderson St.  Louis. 

Albert  Todd St.  Louis. 

Nebraska S.  H.  Oalhoun Nebraska  City. 

Charles  F.  Manderson Omaha. 

D.  G.  Hall, Lincoln. 

New  Hampshire.... Oilman  Marston Exeter. 

Os^ian  Bay Lancaster. 

New  Jersey Abraham  Q.  Garretson Jersey  City. 

Garret  D.  W.  Vroom Trenton. 

William  E.  Potter Bridgeton. 

New  York John  Winslow Brooklyn. 

Wm.  Allen  Butler New  York. 

Matthew  Hale Albany. 

William  C.  Ruger Syracuse. 

E.  C.  Sprague... Buffalo. 

Ohio George  Hoadly Cincinnati. 

Calyin  S.  Brice Lima. 

Pennsylvania Thomas  E.  Franklin Lancaster. 

Albert  A.  Outerbridge Philadelphia. 

Henry  Green Easton. 

George  Shiras Pittsburgh 
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Tennessee Bedford  M.  Estes Memphis. 

Albert  T.  MoNeal... Bolivar. 

Vermont Charles  N.  Davenport Brattleboro. 

Guj  C.  Noble St.  Albans. 

Virginia William  J.  Robertson Charlottesville. 

Robert  Ould Richmond. 

John  W.  Daniel Lynchburg. 

West  Virginia J.  B.  Jackson Parkersburg. 

Caleb  Boggess Clarksburg. 


/ 


COMMITTEES 


FOR   THE  YEAR   1878-1879 


ON  JURISPRUDENCE  AND  UW  REFORM. 

Wm.  Allen  Butler ....New  York,  N.  Y. 

Simeon  E.  Baldwin New  Haven,  Oonn. 

Edward  L.  Pierce Boston,  Mass. 

Thomas  J.  Semmes New  Orleans,  La. 

Henry  Hitchcock St.  Louis,  Mo. 


ON   JUDICIAL  ADMINISTRATION   AND   REMEDIAL 

PROCEDURE. 

Gustavus  A.  Somerbj %.. .Boston,  Mass. 

Rufus  King Cincinnati,  0. 

George  W.  Biddle Philadelphia,  Pa. 

E.  C.  Sprague Buffalo,  N.  Y. 

Walter  Q.  Gresham Indianapolis,  Ind. 


ON  LEGAL  EDUCATION  AND  ADMISSIONS  TO  THE  BAR. 

Garleton  Hunt New  Orleans,  La. 

Henry  Stockbridge Baltimore,  Md. 

U.  M.  Rose Little  Rock,  Ark. 

^   George  Hoadly Cincinnati,  0. 

Edmund  H.  Bennett Taunton,  Mass. 
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ON  COMMERCIAL  UW. 

Wm.  Walter  Phelps New  York,  N.  Y. 

George  A.  Mercer Savannah,  Ga. 

James  T.  Mitchell Philadelphia,  Pa, 

Julian  J.  Alexander Baltimore,  Md. 

Lyman  Trumbull Chicago,  111.         ^ 

ON  INTERNATIONAL  LAW. 


William  M.  Evarts New  York,  N.  Y. 

Thomas  M.  Cooley Ann  Arbor,  Mich. 

William  Gaston Boston,  Mass. 

John  W.  Stevenson • Covington,  Ky. 

Legh  R.  Page ..Richmond,  Va. 


ON  PUBLICATION. 

Edward  J.  Phelps Burlington,  Vt. 

John  0.  Day Hartford,  Conn. 

Francis  Rawle < Philadelphia,  Pa. 

A.  Q.  Keasbey .'. Newark,  N.  J. 

Oilman  Marston Exeter,  N.  H. 


«^ 


w 


ON  GRIEVANCES. 

Henry  G.  Smith Memphis,  Tenn. 

J.  Randolph  Tucker Lexington,  Va. 

Richard  T.Merrick Washington,  D.  C. 

John  N.  Rogers Davenport,  Iowa. 

James  S.  Pirtle Louisville,  Ey. 


MEMBERS 


August,  1878. 


ARKANSAS. 


Carlton,  Hermon 
Gallagher,  George  A. 
Rose,  U.  M. 
Tappan,  James  0. 

CONNECTICUT. 

Andrews,  Charles  B. 
Averill,  Roger 
Baldwin,  Simeon  E.  . 
Brewster,  Lyman  D. 
Child,  Calvin  G- 
Day,  John  C. 
Hamersley,  Wm. 
Hubbard,  Richard  D. 
IngersoH,  Charles  R. 
Kingsbury,  Frederick  T. 
McCurdy,  Charles  J. 
Pardee,  Henry  E.    . 
Piatt,  Johnson  T. 
Robinson,  Henry  C. 
Russell,  Talcott  H.    . 
Seymour,  Origen  S. 
Wayland,  Francis, 
Willcox,  W.  F.     • 
Woodruff,  George  M. 
Woodward,  Asa  B. 

DELAWARE. 

Higgins,  Anthony 


Pinje  Bluff. 
Little  Rock. 
Little  Rock. 
Helena. 


Litchfield. 

Danbury. 

New  Haven. 

Danbury. 

Stamford. 

Hartford. 

Hartford. 

Hartford. 

New  Haven. 

Waterbury, 

Lyme. 

New  Haven. 

New  Haven. 

Hartford. 

New  Haven. 

Litchfield. 

New  Haven. 

Deep  River. 

Litchfield. 

Norwalk. 


Wilmington. 
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DISTRICT  OF  COLUMBIA. 


Ashton,  J.  Hnbley,    • 

Washington. 

Cox,  Walter  S.    . 

Washington. 

Meloy,  William  A.     . 

Washington. 

Merrick,  Richard  T. 

Washington. 

Wells,  H.  H. 

Washington. 

Wilson,  Nathaniel 

Washington. 

FLORIDA. 

Jones,  Charles  W. 

Pensacola. 

GEOROU. 

Hammond,  N.  J. 

Atlanta. 

Hook,  James  J.    . 

Atlanta. 

Lawton,  Alexander  B. 

Savannah. 

Mercer,  George  A. 

Savannah. 

Whittle,  L.  N. 

Macon. 

ILLINOIS. 

Browning,  0.  H. 

Quincy. 

Davis,  David 

Bloomington. 

Eoemer,  Oustave, 

Belleville. 

Mason,  Edward  G. 

Chicago. 

Trumbull,  Ljman 

Chicago. 

INDIANA. 

Bicknell,  George  A.  . 

New  Albany. 

Davidson,  Thomas  F. 

•     Covington. 

Durbin,  Greene 

Versailles. 

Fairbanks,  Charles  W.     . 

Indianapolis. 

Fishback,  W.  P. 

Indianapolis. 

Frazer,  James  S. 

Warsaw. 

Gresham,  Walter  Q.  • 

Indianapolis. 

Hendricks,  A.  W. 

Indianapolis. 

Iglehart,  Asa, 

Evansville. 

Lowry,  B. 

.      Fort  Wayne. 

Taylor,  B.  S. 

Fort  Wayne. 
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IOWA. 

Hammond,  William  G. 
Rogers,  John  N. 
Shiras,  Oliver  P. 
Wright,  George  G. 

KENTUCKY. 

Beck,  James  B. 
Bristow,  B.  H. 
Pirtle,  James  S. 
Rucker,  Henry    . 
Stevenson,  John  W. 
Willson,  A.  E.      . 

LOUISIANA. 

Acklen,  Joseph  H. 
Bayne,  Thomas  L. 
Bermudy,  Edward 
Breanx,  G.  A. 
Campbell,  John  A*     . 
Clark,  Thomas  Allen, 
Denis,  Henry 
Eustis,  J.  B. 
Finney,  John 
Gibson,  R.  L. 
Gillmore,  Thomas 
Grima,  Alfred 
Herron,  Andrew  S.    . 
Hunt,  Carleton     . 
Hunt,  Randall, 
James,  Charles  E. 
Jonas,  B.  F.  . 
Knoblock,  Henry  Clay 
Legendre,  Emile 
Merrick,  Edwin  T. 
Miller,  Henry  C. 


Iowa  City. 
Davenport. 
Dubuque. 
Des  Moines. 


Lexington. 
Louisville. 
Louisville. 
Paris. 

Covington. 
Louisvrlle. 


Pattersonville. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
Baton  Rouge. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
Lafourche. 
St.  James. 
New  Orleans. 
New  Orleans. 


AMERICAN  BAB   ASSOCIATION. 


4a 


Moore,  Isaiah  D. 
Nichols,  Francis  T.   • 
New,  John  H. 
Poch6,  Felin  P. 
Pugh,  Edward  W. 
Race,  George  W. 
Richardson,  Robert 
Semmes,  Thomas  J.    • 
Sims,  R.  Nicholas 
Spofford,  Henry  M.    . 
Winchester,  J.  Richard 
WickliflFe,  Robert  0.   . 


Lafourche. 
New  Orleans. 
New  Orleans. 
St.  James. 
Ascension. 
New  Orleans. 
Monroe. 
New  Orleans. 
Ascension. 
New  Orleans. 
St.  James. 
Bayou  Sara. 


MAINE. 


Frye,  Wm.  P. 
S trout,  A.  A. 
Wilson,  F.  A. 


Lewiston. 
Portland. 
Bangor. 


MARYLAND. 


Alexander,  Julian  J. 
Beasten,  Charles,  Jr. 
Bonaparte,  Charles  J. 
Fisher,  Wm.  A.  . 
Gittings,  Richard  J. 
Hagner,  A.  B. 
Hinkley,  Edw.  Otis  . 
Knott,  A  Leo 
Latrobe,  John  H.  B. 
Marshall,  Charles 
Mathews,  R.  Stock  ett 
Mcintosh,  David  G. 
Ross,  Wm.  J. 
Sharp,  Geo.  M.    . 
Stockbridge,  Henry  . 
y enable,  Richard  M. 
Wilmer,  Skipwith,    • 


Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Annapolis. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Towsontown. 

Frederick  City. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 
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MASSACHUSETTS. 

Baldwin,  G.  W. 

Boston. 

Bell,  0.  V. 

Lawrence. 

Bennett,  Edmund  U. 

Taunton. 

Bond,  D.  W.        . 

Northampton. 

Gaston,  Wm. 

Boston. 

Goodwin,  Frank 

Boston. 

Hemenway,  Alfred     . 

Boston. 

Uurd,  Francis  W. 

Boston. 

Jones,  Leonard 

Boston. 

Knowlton,  M.  P. 

Springfield. 

Lamb,  S.  0. 

Greenfield. 

Muzzey,  Henry  W. 

Boston. 

Pierce,  Edward  L. 

Boston* 

Ranney,  A.  A.     . 

Boston. 

Richardson,  Daniel  A. 

Lowell. 

Scudder,  H.  A.    • 

Boston. 

Swift,  M.  G.  B. 

Fall  River. 

Somerby,  Gustavus  A. 

Boston. 

Thayer,  James  B.      • 

Cambridge. 

Train,  Charles  R. 

Boston. 

MICHIGAN. 

Atkinson,  John 

Detroit. 

Atkinson,  0.  J.   • 

Port  Haven. 

Cooley,  Thos.  M. 

Ann  Arbor. 

McDowell,  Archibald, 

Bay  City. 

Willetts,  Edwin, 

Monroe. 

MISSISSIPPI. 

Galhonn,  S.  S. 

Canton. 

Gatchings,  T.  G. 

Vicksburg. 

Chalmers,  H.  H. 

Panola. 

Clifton,  Oliver 

Jackson. 

Evans,  George  A. 

Columbus. 

George,  J.  Z.       . 

Jackson. 
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Harris,  N.  E. 
Harrison,  James  T. 
Honston,  Lock  E. 
Johnston,  Frank,   . 
Leigh,  Jos.  E. 
Mathews,  Beyerly, 
Reynolds,  R.  0. 
Sims,  W.  H. 
Sykes,  E.  0. 
Tucker,  W.  F.     . 
Young,  Upton 

MISSOURI. 

Bailey,  Geo.  W.  . 
BUss,  P. 

Broadhead,  Jas.  0. 
Collier,  M.  Dwight, 
Gomingo,  A. 
Henderson,  J.  B. 
Hitchcock,  Henry 
Kehr,  Edward  0. 
Krum,  John  M.    . 
Orrick,  John  0. 
Todd,  Albert 
Wade,  Wm.  P. 
Withrow,  James  E. 

NEBRASKA. 

Abbott,  N.  C. 
Amory,  Geo.  K. 
Calhoun,  S.  H. 
Galey,  S.  B. 
Hall,  D.  G.    . 
Laird,  James 
Manderson,  Charles  F. 
Marquett,  T.  M. 
Pound,  S.  B. 


Vicksburg* 

Columbus. 

Aberdeen. 

Canton. 

Columbus. 

Columbus. 

Aberdeen. 

Columbus. 

Aberdeen. 

Oaktown. 

Yicksburg. 

St.  Louis. 
Columbia. 
St.  Louis. 
.St.  Louis. 
Independence. 
St.  Louis. 
St.  Louis. 
St.  Louis. 
St.  Louis. 
St.  Louis. 
St.  Louis. 
St.  Louis. 
St.  Louis. 

Lincoln. 
Lincoln. 
Nebraska  City. 

Lincoln. 
Lincoln. 
Omaha. 
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NEW  HAMPSHIRE. 


Eastman,  Samuel  C. 
Hatch,  A.  H. 
Marston,  Oilman, 
Ray,  Ossian 
Stanley,  C.  W. 


NEW  JERSE7. 


Abeel,  Gustavus  N. 

Borcherling,  Chas. 

Garretson,  A.  Q. 

Eeasbey,  A.  Q.   . 

McCarter,  Ludlow,  • 

Potter,  William  E. 
Taylor,  John  W. 

Vroom,  Garret  D.  W 


NEW  YOEK, 


Blake,  Ghas.  F. 
BuUard,  E.  F.      . 
Burchard,  Nathan 
Burnett,  Henry  L. 
Butler,  Wm.  Allen 
Durfee,  H.  R. 
Eaton,  Dorman  B. 
Eaton,  Sherburne  B. 
Emott,  James 
Evarts,  Wm.  M. 
Forster,  Geo.  H. 
Frost,  Calvin 
Hale,  Matthew 
Lyon,  W.  A. 
Mathews,  Albert 
Mitchell,  Edward, 
Nelson,  Homer  A. 


Concord. 

Portsmouth. 

Exeter. 

Lancaster. 

Manchester. 


Newark. 

Newark. 

Jersey  City. 

Newark. 

Newark. 

Bridgeton. 
Newark. 

Trenton. 


New  York. 
Saratoga  Sp. 
BroQ]clyn. 
New  York. 
New  York. 
Palmyra. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Peekskill. 
Albany. 
New  York. 
New  York. 
New  York. 
Poughkeepsie. 
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OHIO. 


Perkins,  J.  B. 
Phelps,  Wm.  Walter, 
Pond,  A. 

Porter,  John  K. 

t 

Potter,  Glarkson  N. 
Richardson,  Ohas.  A. 
Roger,  Wm.  C.    . 
Sayres,  Gilbert 
Shepard,  Elliott  F. 
Smith,  Henry 
Sprague,  E.  G.     . 
Sullivan,  Algernon  S. 
Thompson,  Isaac  Grant 
Willis,  Benj.  A. 
Winslow,  John     . 


Rochester. 
New  York. 
Saratoga  Sp. 
New  York. 
New  York. 
Ganandaigua. 
Syracuse. 
Brooklyn. 
New  York. 
Albany. 
Buffalo. 
New  York. 
Troy.* 
New  York. 
New  York. 


Baldwin,  Ghas.  G. 

Gleveland. 

Brice,  G.  S. 

Lima. 

DeVVitt,  E.  L. 

Golumbus. 

Evans,  N.  W.       .   ' 

Portsmouth 

Hackedorn,  W.  E.     . 

Lima. 

Hoadly,  Geo. 

Gincinnati. 

Irvine,  James 

Lima. 

Johnson,  Edgar  M. 

Gincinnati. 

King,  Rufus 

Gincinnati. 

Mathews,  Stanley 

Gincinnati. 

McGlintock,  Wm.  T. 

Ghillicothe. 

Meek,  Basil 

.      Glyde. 

Merrill,  N.    . 

Wauseon. 

Morris,  S.  W. 

Ironton. 

Shaw,  R.  K. 

Marietta. 

Young,  W.  D.      . 

Ripley. 
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PENNSYLVANIA. 


Armstrong,  Wm.  H. 

Williarosport. 

Biddle,  Geo.  W. 

Philadelphia. 

Brewster,  Benj.  H.     • 

Philadelphia. 

Bridges,  S.  A.      . 

Allentown. 

Dallas,  George  M. 

Philadelphia. 

Franklin,  Thos.  E. 

Lancaster. 

Green,  Henry 

Easton. 

McMartrie,  Richard  G.    . 

Philadelphia. 

Mitchell,  Jas.  T. 

Philadelphia. 

Outerbridge,  Albert  A.    • 

Philadelphia. 

Perkins,  Samuel  G.     . 

Philadelphia. 

Bawle,  Francis     . 

Philadelphia. 

Shiras,  George 

Pittsburgh. 

Shoemaker,  L.  D. 

Wilkeebarre. 

RHODE  ISLAND. 

Van  Zandt,  C.  C.       . 

Newport. 

SOUTH  CAROLINA. 

Young,  Henry  E. 

Charleston. 

TENNESSEE. 

Cooper,  Wm.  F. 

Nashrille. 

Estes,  Bedford  M. 

Memphis. 

McNeal,  Albert  T.     . 

Bolivar. 

Smith,  Henry  G. 

Memphis. 

VERMONT. 

Belden,  Henry  C. 

St.  Johnsbury 

Bromley,  J.  B.     . 

Castleton. 

Davenport,  Ohas.  N. 

Brattleboro. 

Gardner,  Abraham  B. 

Bennington. 

Hinckley,  Lyman  G. 

Chelsea. 

Johnson,  Wm.  E. 

Woodstock. 

Noble,  Guy  C. 

St.  Albans. 

Paul,  Norman 

Woodstock* 
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Phelps,  E.  J. 
Poland,  Luke  P. 
Prout,  John   . 
Stevens,  Hiram  P. 
Stewart,  John  W. 
Tyler,  James  M.  . 
Veazey,  Wheelock  G. 
Walker,  Aldace  F. 


VIRGINIA. 


Daniel,  J.  W. 
Hamilton,  Alex. 
Oald,  Robert 
Page,  Legh  R. 
Payne,  Wm.  H. 
Robertson,  Wm.  J. 
Stiles,  Robert 
Tucker,  J.  Randolph 
Walton,  Moses 


Burlington. 
St.  Johnsbury. 
Rutland. 
St.  Albans. 
Middlebury. 
Brattleboro. 
Rutland. 
Rutland. 

Lynchburg. 

Petersburg. 

Richmond. 

Richmond. 

Warrentown. 

Charlottesville. 

Richmond. 

Lexington. 

Woodstock. 


WEST  VIRGINIA. 


Boggess,  Caleb 
Hutchinson,  John  A. 
Jackson,  J.  B. 


Clarksburg. 

Parkersburg. 

Parkersburg. 
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PROCEEDINGS  OF  THE  SECOND  ANNUAL  MEETING 


OF   THE 


AMERICAN  BAR  ASSOCIATION, 


HELD  IH  THB 


Town  Hall,  Saratoga,  N.  Y.,  August  20th  and  21st,  1879. 


-»♦••- 


1.  L.  P.  Poland,  Chairman  of  tlie  Executive  Committee 
called  the  meeting  to  order  about  eleven  o'clock  A.  M.,  on  the 
twentieth  of  August,  and  introduced  James  0.  Broadhead, 
the  President  of  the  Association,  who  delivered  the  opening 
address.     (See  Appendix,) 

2.  The  Association  then  proceeded  to  the  election  of  members, 
and  the  following  were  duly  elected,  viz. : 

ARKANSAS. 
John  J.  Horitee,  P.  0.  Thweatt, 

J.  M.  Moore. 

CONNECTICUT. 

LoREH  P.  Waldo,  Edward  W.  Seymour, 

LaFayette  S.  Foster,  Horace  Cornwall, 

William  T.  Minor,  Alvan  P.  Hyde, 

Julius  B.  Curtis,  Gilbert  W.  Philips, 

Sherman  W.  Adams. 

DISTRICT  OF  COLUMBIA. 
A.  Porter  Morse. 

GEORGIA. 

B.  F.  Lyon,  Walter  S.  Chibholm, 

Frank  H.  Miller,  R.  N.  Ely, 

Henry  Jackson. 
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ILLINOIS.— Thomas  Hoyite. 


INDIANA. 


Thomas  A.  Hehdbicks, 
Joseph  E.  McDonald, 
John  M.  Butleb, 
Benjamin  Harbison, 
Wm.  H.  H.  Milleb, 
C.  C.  H1NE8. 
oscab  b.  hobd, 
Napoleon  B.  Taylor, 
F.  Rand, 
Edwin  Taylob, 

F.  WiNTEB, 


John  M.  Wilson, 
Ralph  Hill, 
David  Tubpie, 
Albebt  G.  Fobteb, 
A.  C.  Habris, 
C.  A.  Kobbly, 
S.  Stansifeb, 
James  J.  Best, 
Allen  Zollabs, 
r.  s.  robebtson, 
AzBo  Dyeb, 


Joseph  A.  S.  Mitchell. 


William  Pbeston, 
Alfred  T.  Pope, 
M.  M.  Benton, 

J.  Z.  MOOBE, 


KENTUCKY. 


James  O'Haba, 
John  Mason  Bbown, 
Malcolm  Yeaman, 
John  W.  Feighan. 


J.  L.  Gaudet, 


LOUISIANA. 


James  McConnell, 


ViuTOB  Olivieb. 


Nathan  Webb, 
Wm.  L.  Putnam, 
Nathan  Cleaves, 
Geo.  F.  Holmes, 


MAINE. 


JosiAH  H.  Dbummond, 
James  D.  Fessenden, 
A.  P.  Gould, 
Obville  D.  Baker. 


James  B.  Gboome, 
Thales  S.  Linthicum, 


MARYLAND. 


Joseph  Kent  Robebts,  Jb  , 
Robebt  R.  Boabman. 


MASSACHUSETTS. 

George  Mabston,  William  H.  Fox, 

William  H.  Cbapo,  James  M.  Mobton, 

Thomas  M.  Stetson,  B.  W.  Habbis, 

Chables  W.  Cliffobd,  A.  G.  Bullock. 


ELECTION  OF  MEUBEBS. 


MISSOURI.— Joseph  Shippek. 


NEW  HAMPSHIRE. 


Harry  Binqham, 
George  A.  Bingham, 
JoBH  M.  Shirley. 
A.  P.  Carpehter, 
William  S.  Ladd, 


Albert  S.  Wait, 
Jeremiah  Smith, 
Irving  W.  Drew, 
Joseph  W.  Fellows. 
E.  B.  S.  Sanborn. 


NEW  JERSEY. 


Cortlandt  Parker, 
Frese.  H.  Teese, 
Thomas  N.  McCarter, 
James  Oliver  Clare, 
William  R.  Weeks, 
L.  Spencer  Goble, 
Thomas  T.  Kinney, 
Jacob  Weart, 

Robert  S. 


Henry  S.  White, 
Joseph  D.  Bedle, 
Washington  B.  Williams, 
Alexander  T.  McGill.  Jr., 
James  B.  Vbedbnburgh, 
Barker  Gummere, 
Henry  S.  Little, 
S.  Meredith  Dickinso:^, 
Woodruff,  Jr. 


NEW  YORK. 


Augustus  Schoonmaker, 
George  F.  Comstock, 
E.  W.  Stouohton, 
Henry  J.  Scudder, 
John  E.  Ward, 
William  C.  Whitney, 
John  E.  Burrill, 
Benjamin  D.  Sillimav, 
Clifford  A.  Hand, 
A  J.  Vanderpoel, 
Stephen  P.  Nash, 
Joshua  M.  VanCott, 
Simon  Sterne, 
Robert  D.  Benedict, 
John  N.  Whiting, 
Elbridge  T.  Gerry, 

Luther  R.  Marsh. 


W.  W.  McFarland, 
James  P.  Lowrey, 
Peter  B.  Olney, 
Andrew  Boardman, 
Platt  Potter, 
Saml.  W.  Jackson, 
JuDsoN  F.  Landon, 
W.  B.  French, 
Ashley  D.  L.  Baeeb, 
Horace  E.  Smith, 
James  M.  Dudley, 
Sherman  E.  Rogers, 
George  B.  Hibbard, 
E.  Randolph  Robinson, 
Ralph  E.  Prime, 
Edgar  F.  Cullen, 


8 


AMERICAN  BAR  ASSOCIATION. 


OHIO. 


Henry  Stanberry, 
RuFus  P.  Ranney, 
Seneca  0.  Griswold, 
Richard  A.  Harrison, 
Henry  C.  Noble, 
Charles  H.  Scribxer, 
Alphonso  Taft, 
James  Mason, 
Robt.  a.  Johnson, 
Henry  F.  Page. 
Mills  Gardner, 


S.  C.  Craighead, 
John  A.  McMahon, 
George  W.  Houck, 
Oscar  F.  Moore, 
w.  a.  hutchins, 
W.  A.  Dougherty, 
John  J.  Brazee, 
Charles  Martin, 
Wm.  \V.  Johnson, 
M.  M.  Granger, 
W.  T.  Porter, 


Edward  Colston. 


PENNSYLVANIA. 


Wm.  Henry  Rawle, 
George  T.  Bispham, 
J.  Sergeant  Price, 
Charles  H.  Pennypacker, 
Henry  W.  Palmer, 
Nathaniel  Ellmaker, 
Hugh  M.  North, 
Isaac  S.  Sharp, 
Andrew  G.  Curtin, 
Malcolm  Hay, 


Wm.  D.  Luckenbach, 
A.  R.  Brundage, 
Richard  Vaux, 
Stanley  Woodward, 
Robert  E.  Monaghan, 
Joseph  J.  Lewis, 
Wm.  B.  Waddell, 
Joseph  Hemphill, 
E.B.  Sturges, 
Wm.  E.  Little, 


W.  N .  Seibert. 


SOUTH  CAROLINA. 


J.  W.  Bacot, 

Joseph  W.  Barnwell, 

W.  H.  Braisley, 

B.  R.  Burnett, 

Theodore  G.  Barker, 

James  B.  Campbell, 

WiLMOT  G.  Desaussure, 


W.  St.  Julien  Jewett, 
Edward  McCrady,  Jr., 
A.  G.  Magrath, 
Julian  Mitchell, 

C    H.  SiMONTON, 

Henry  A.  M.  Smith, 
Augustine  T.  Smythe, 


G.  R.  Walker. 


H.  H.  Powers, 

W.  C.  DUNTON, 

W.  C.  French, 
W.  H.  Walker, 


VERMONT. 


W.  G.  Shaw, 
E.  H.  Powell, 

W.  L.  BURNAP, 

W.  D.  Crane. 
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3.  Anthony  L.  Knapp,  of  Springfield,  Illinois,  presented  cre- 
dentials as  a  delegate  to  this  Association  from  the  Illinois  State 
Bar  Association. 

4.  Azro  Dyer  and  Joseph  A.  S.  Mitchell,  new  members  from 
Indiana,  were  also  delegates  from  the  Indiana  State  Bar  Asso- 
ciation. 

Charles  F.  Manderaon  appeared  as  a  delegate  from  the  State 
Bar  Association  of  Nebraska. 

5.  The  Secretary,  Edward  Otis  Hinkley,  then  presented  his 
Eeport,  as  follows : 

The  proceedings  of  the  last  meeting  have  been  printed,  with 
the  Constitution  and  a  list  of  members  and  of  oflScers  appended. 
By-Laws  have  been  adopted  by  the  Executive  Committee,  and 
have  also  been  printed ;  likewise  a  circular  notice  of  this  second 
annual  meeting,  all  which  papers  have  been  distributed  among 
members. 

The  list  of  members  contains  289  names,  and  201  having 
been  elected  at  this  meeting,  the  whole  number  of  members 
would  be  490 ;  there  are,  however,  a  few  deaths  and  resigna- 
tions, the  exact  number  of  which  cannot  now  be  stated.  The 
Secretary  has  had  occasion  to  correspond  with  a  large  number 
of  persons,  notifying  oflScers  and  others,  and  has  endeavored  to 
fulfil  the  duties  of  his  office. 

6.  The  Treasurer  presented  his  Eeport,  which  was  read  and 
accepted.     {See  Appendix.) 

7.  The  Chairman  of  the  Executive  Committee,  Judge  Poland, 
reported  that  some  changes  had  been  made  by  the  Committee 
in  the  By-Laws  since  they  were  printed,  as  follows : 

In  the  order  of  exercises,  after  2  (b),  the  following  words 
are  inserted,  viz. :  "  Election  of  the  CoundV 
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This  change  was  made  in  order  that  the  Council  might  be 
appointed  as  early  as  possible,  because  it  is  their  duty  to  nomi- 
nate all  the  officers  of  the  Association,  and  for  the  same  reason 
another  change  was  made,  thus : 

To  the  6th  By-Law,  the  following  words  are  appended,  viz. : 
*' Except  the  Council,  whose  term  of  office  shall  commence  im- 
mediately  upon  their  election.** 

In  the  7th  By-Law,  after  the  word  Committees,  insert  the 
words,  "  except  the  Committee  on  Publications/*  and  at  the  end 
append  the  words,  "The  Committee  on  PubliccUions  shall  be 
"  appointed  on  the  first  day  of  each  meeting" 

A  12th  By-Law  has  been  added,  as  follows : 

''At  any  of  the  meetings  of  the  Association,  members  of  the 
"  bar  of  any  foreign  country,  or  of  any  state  who  are  not 
"  members  of  this  Association,  may  be  admitted  to  the  privileges 
"  of  the  floor  during  such  meeting" 

This  Committee  was  requested,  by  a  vote  of  the  Association 
at  its  first  annual  meeting,  to  devise  and  report  to  this  meeting 
measures  for  establishing  close  relations  between  this  Associa- 
tion and  the  bar  associations  of  the  several  states. 

Tour  Committee,  on  consideration  of  the  subject,  were  of 
opinion  that  one  suitable  measure  for  the  purpose  would  be,  to 
allow  each  state  bar  association  to  be  represented  at  all  meet- 
ings of  this  Association  by  delegates,  with  the  privileges  of 
membership.  A  By-Law  to  this  eflfect  was,  therefore,  framed, 
and  is  the  fourth  of  those  adopted  by  the  Committee,  which 
have  been  submitted  to  you  in  print. 

We  have  also  thought  it  would  be  advisable  to  forward  copies 
of  the  proceedings  and  publications  of  this  Association  to  the 
Secretary  of  each  state  bar  association,  and,  unless  otherwise 
directed,  will  see  that  this  is  hereafter  done. 

I  have  been  also  directed  by  the  Committee  to  propose  an 
amendment  to  the  Constitution,  a  matter,  perhaps,  not  strictly 
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within  the  duty  of  the  Executive  Committee.  It  may  be  advi- 
sable that  the  Executive  Committee  should  be  more  permanent, 
and  it  was  not  apparent  to  us  that  there  was  any  special  im- 
portance in  having  the  Executive  Committee  made  up  in  any 
part  of  members  of  the  Council,  and  we  therefore  submit  this 
proposition  to  the  Association  : 

To  amend  Article  III.  of  the  Constitution,  by  striking  out 
the  words  in  the  9th  line,  viz. :  "  of  the  Council/*  and  I  make 
a  motion  to  that  effect. 

The  motion  was  seconded  by  Bufus  King,  and  the  amend- 
ment was  unanimously  adopted,  there  being  more  than  thirty 
members  present. 

8.  Judge  Poland  then  said  : 

One  of  the  By-Laws  that  have  been  adopted  by  the  Executive 
Committee  and  reported,  provides  for  inviting  any  member  of 
the  bar  of  any  foreign  country,  and,  consistently  with  that  pro- 
vision, I  move  that  Eobert  F.  Hall,  a  member  of  the  bar  of 
the  Province  of  Quebec,  and  President  of  the  Bar  Association 
of  the  District  of  St.  Francis,  in  which  he  lives,  be  invited  to  a 
seat  upon  the  floor,  and  to  participate  in  these  proceedings. 

The  motion  was  adopted,  and  Mr.  Hall  being  present  accepted 
the  invitation. 

9.  The  President  then  appointed  the  Committee  on  Publica- 
tions.    {See  Liat  of  Committees  appended) 

10.  On  motion  of  Mr.  Baldwin,  it  was  resolved,  that  the  first 
business  at  the  evening  session  should  be  the  election  of  the 
Council. 

11.  The  President  then  introduced  Calvin  G.  Child,  of  Con- 
necticut, who  read  a  paper  on  "Shifting  Uses,  fbom  the 
"  Standpoint  of  the  Nineteenth  Century." 

12.  On  motion  of  Judge  Poland,  the  meeting  was  adjourned 
at  forty-five  minutes  after  one  o'clock,  until  seven  P.  M. 
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13.  The  meeting  having  been  called  to  order  by  the  Presi- 
dent, 

Judge  Poland  said : 

Agreeably  to  the  motion  made  this  forenoon,  I  now  move 
that  we  proceed  with  the  first  business,  and  that  the  states  be 
called  in  their  order  for  nominations,  from  the  several  states, 
for  members  of  the  Council.  The  motion  was  adopted,  and  the 
members  of  the  Council  were  elected.  {See  List  of  Officers 
appended,) 

14.  The  President  then  introduced  Henry  Hitchcock,  of 
Missouri,  who  read  a  paper  on  "  The  Inviolability  of  Tele- 

"  GRAMS." 

16.  The  President  then  introduced  George  A.  Mercer,  of 
Georgia,  who  read  a  paper  on  ''  The  Relationship  of  Law 
"  AND  National  Spirit." 

16.  Judge  Poland  moved  the  following  amendment  to  the 
Constitution,  which  was  unanimously  adopted,  there  being 
more  than  thirty  members  present : 

Amend  the  first  clause  of  Article  IV.  of  the  Constitution,  so 
that  it  shall  read  as  follows : 

"All  nominations  for  membership  shall  be  made  by  the  Local 
"  Council  of  the  state  to  the  bar  of  which  the  persons  nomi- 
"  nated  belong.  Such  nominations  must  be  transmitted,  in 
"  writing,  to  the  Chairman  of  the  General  Council,  and  ap- 
''  proved  by  the  Council,  on  vote  by  ballot. 
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"The  General  Council  may  also  nominate  members  from 
"  states  having  no  Local  Council. 

"All  nominations  thus  made,  or  approved,  shall  be  reported 
"  by  the  Council  to  the  Association,  and  all  whose  names  are 
"reported  shall  thereupon  become  members  of  the  Association; 
"Provided,  That  if  any  member  demands  a  vote  upon  any  name 
"  thus  reported,  the  Association  shall  thereupon  vote  thereon 
"by  ballot." 

The  Association  then  adjourned  until  10  A.  M.,  on  Thursday. 


« 


Thursday,  August  21, 1879,  10  A,  M. 

17.  The  President  called  the  meeting  to  order,  and  introduced 
Edward  J.  Phelps,  of  Vermont,  who  delivered  the  Annual 
Address.     {See  Appendix.) 

18.  William  Allen  Butler,  of  New  York,  Chairman  of  the 
Committee  on  Jurisprudence  and  Law  Reform,  read  the  Report 
of  that  Committee  {See  Appendix),  which  was  received,  and 
the  Resolution  thereto  appended  was  adopted,  as  follows : 

Resolved,  That  in  the  judgment  of  the  Association,'  it  is 
greatly  to  be  desired  that  action  be  taken  by  the  several 
states,  by  proper  and  concurrent  legislation,  to  secure  uni- 
formity in  the  acknowledgment  and  authentication  of  deeds, 
and  other  instruments  affecting  real  estate,  and  in  the  mode  of 
executing  and  attesting  wills,  and  to  this  end  the  several  Local 
Councils  of  the  Association  are  hereby  directed  to  cooperate 
with  the  Committee  on  Jurisprudence  and  Law  Reform,  as  the 
Committee  may  request  and  indicate,  in  the  preparation  of  forms 
of  acknowledgment,  proof  and  authentication  of  such  instru- 
ments and  of  regulations  as  to  the  execution  and  attestation  of 
wills,  with  a  view  to  securing  such  uniformity;  the  same  to  be 
reported  by  the  Committee  to  the  Association  at  its  next  an- 
nual meeting. 
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19.  Rufus  King,  of  Ohio,  CliairmaD  of  the  Committee  on 
Judicial  Administration  and  Remedial  Procedure,  asked  the 
indulgence  of  the  Association  for  one  year,  this  course  being 
rendered  necessary  by  the  death  of  Mr.  Soraerby,  the  Chairman 
of  that  Committee ;  the  indulgence  was  thereupon  granted. 

20.  Carleton  Hunt,  of  Louisiana,  Chairman  of  the  Com- 
mittee on  Legal  Education  and  Admissions  to  the  Bar,  then 
read  the  report  of  that  Committee  {See  Appendix)^  which  was 
received. 

To  this  report  were  appended  certain  ReaolutionSf  the  adop- 
tion of  which  the  Committee  recommended,  viz. : 

Resolved  (1),  That  the  several  state  and  local  bar  associations 
in  the  United  States  be  respectfully  requested  to  recommend 
and  further  the  enactment  of  laws  for  assimilating  throughout 
the  union,  on  principles  of  comity,  the  standing  of  members  of 
the  bar,  already  admitted  to  practice  in  their  own  states,  by 
admitting  to  equal  rights  and  privileges,  as  practitioners  of  law 
in  the  courts  of  all  the  other  states,  those  who  have  practiced 
for  three  years  in  the  highest  court  of  the  state  of  which  they 
are  citizens. 

Beeolved  (2),  That  the  several  state  and  other  local  bar 
associations  be  respectfully  requested  to  recommend  and  fur- 
ther in  their  respective  states,  the  maintenance,  by  public 
authority,  of  schools  of  law,  provided  with  faculties  of  at  least 
four  well  paid  and  eflScient  teachers,  and  whose  diploma  shall, 
upon  being  unanimously  granted,  after  a  full  and  fair  written 
examination,  be  essential  as  a  qualification  for  practicing  law. 

Resolved  (3),  That  the  said  state  and  other  local  bar  asso- 
ciations be  respectfully  requested  to  recommend  and  further 
in  such  law  schools  a  general  course  of  instruction,  to  be  duly 
divided,  for  ordinary  purposes,  into  studies  and  exercises  of  the 
first  year,  of  the  second  year,  and  of  the  third  year,  including 
at  least  the  following  studies : 

I.  Moral  and  Political  Philosophy. 
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II.  The  Elementary  and  Constitutional  Principles  of  the 
Municipal  Law  of  England,  and  herein, — 

1st,  Of  the  Feudal  Law ; 

2d,  The  Institutes  of  the  Municipal  Law  generally ; 

3d,  The  Origin  and  Progress  of  the  Common  Law. 

III.  The  Law  of  Real  Bights  and  Heal  Remedies. 

IV.  The  Law  of  Personal  Rights  and  Personal  Remedies. 

V.  The  Law  of  Equity. 

VI.  The  Lex  Mercatoria. 

VII.  The  Law  of  Crimes  and  their  Punishments. 
VIIL  The  Law  of  Nations. 

IX.  The  Maritime  and  Admiralty  Law. 

X.  The  Civil  or  Roman  Law. 

XI.  The  Constitution  and  Laws  of  the  United  States  of 
America,  and  herein  of  the  Jurisdiction  and  Practice  of  the 
Courts  of  the  United  States. 

XII.  Comparative  Jurisprudence,  and  the  Constitutions  and 
Laws  of  the  several  States  of  the  Union. 

XIII.  Political  Economy. 

Resolved  (4),  That  the  said  state  and  other  local  bar  asso- 
ciations be  respectfully  requested  to  recommend  and  further 
in  such  law  schools,  the  requirement  of  attendance  on  at  least 
the  studies  and  exercises  appointed  for  said  course  of  three 
years,  as  a  qualification  for  examination  to  be  admitted  to  the 
bar. 

The  Resolutions  were  laid  on  the  table,  for  the  purpose  of 
considering  other  matters. 

21.  Judge  Poland  presented  the  nominations  by  the  Council, 
of  Officers  of  the  Association  for  the  ensuing  year. 
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22.  The  Council  also  nominated  certain  new  members  of  the 
Association,  and  there  being  no  objection  to  any  one  of  them, 
they  accordingly  were  duly  elected,  viz. : 

ALABAMA. 

Alfheus  Bakeb,  Edmund  W.  Peters, 

Walter  S.  Br  ago,  D.  S.  Trot, 

David  Clopton,  Thomas  H.  Watts. 

CALIFORNIA.— JoHH  N.  Pomeroy. 


DISTRICT  OF  COLUMBIA.— M.  F.  Morris. 
INDIANA.— W.  C.  Wilson. 


KANSAS.— John  Gdthrie. 

MAINE. 
Lewis  BlkEB.  Charles  P.  Stetson. 


(aeeb. 


MARYLAND. 
John  Henry  Keene,  Robert  G.  Keene. 

MASSACHUSETTS.- Nathaniel  W.  Ladd. 

NEBRASKA.— J.  M.  Woolworth. 


RHODE  ISLAND. 

Charles  S.  Bradley,  Benjamin  F.  Thurston, 

William  P.  Sheffield. 


VERMONT. 

Daniel  Roberts,  B.  B.  Smalley, 

H.  H.  Wheeler. 
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23.  Oa  motion  of  Mr.  Baldwin,  the  following  resolutions 
were  adopted : 

Resolved  (1),  That  before  the  opening  of  each  term  of  the 
Supreme  Court  of  the  United  States,  a  Docket  should  be  pre- 
pared by  the  clerk,  at  the  public  expense,  and  mailed  to  every 
lawyer  who  appears  as  attorney  of  record  in  any  of  the  cases 
pending;  such  Docket  to  contain,  not  only  the  name  and 
number  of  each  case,  with  the  names  of  the  counsel,  but  also 
a  brief  minute  of  any  interlocutory  orders  made,  or  pleas  or 
motions  filed  therein. 

Resolved  (2),  That  the  Committee  on  Judicial  Administration 
and  Remedid  -Pr^rfefttiA,  and  the  Local  Council  for  the  District 
of  Columbia,  be  a  Joint  Special  Committee  to  procure  the  ne- 
cessary legislation  or  orders  to  attain  the  object  specified  in  the 
foregoing  resolution. 

24.  On  motion  of  Mr.  Butler,  the  following  resolution  was 
adopted : 

Resolved^  That  the  thanks  of  the  Association  are  hereby 
tendered  to  Messrs.  Calvin  G.  Child,  Henry  Hitchcock,  and 
George  A.  Mercer,  for  the  able  and  interesting  papers  read  by 
them;  and  to  Mr.  Edward  J.  Phelps,  for  his  admirable  ad- 
dress, delivered  before  the  Association. 

25.  The  officers  nominated  by  the  General  Council  were 
then  all  duly  elected.     (See  Appendix,) 

26.  The  following  gentlemen  of  the  State  of  New  York  were 
duly  elected  members  of  the  Association: 

Chables  S  Beamav,  Amasa  J.  Pabker, 

William  Fullebton,  Wheeler  H.  Peckham, 

Robert  Hale,  Albebt  Stickney, 

Samuel  Hand,  Johk  Thompson, 

John  T.  Hoffman,  Mabtin  I.  Townsend, 

Fbancis  Kernan,  E.  S   Van  Winkle, 

DeLakcey  Nicoll,  Henry  Wheaton, 

Everett  P.  Wheeler. 
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27.  Mr.  Hunt,  of  Louisiana,  moved  that  the  thanks  of  this 
AsBociation  be  tendere<l  to  the  President,  Executive  Com- 
mittee^ Secretary,  Treasurer,  and  all  the  officers  of  the  Asso- 
ciation, for  the  public  spirit  with  which  they  have  brought 
about  and  conducted  this  meeting,  for  which  the  Association 
have  reason  to  feel  obliged. 

Mr.  Bristow,  the  President  elect,  put  the  motion,  and  it  was 
unanimously  adopted. 

28.  On  motion  of  Mr.  King,  of  Ohio, — 

Resolved,  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  report  at  the  next  annual  meeting  of 
the  Association,  a  synopsis  of  the  laws  of  marriage  and  divorce 
in  all  the  states  and  territories  and  District  of  Columbia,  with 
such  recommendations  as  they  deem  expedient  for  bringing 
about  more  uniformity  in  such  legislation ;  and  that  they  be 
authorized  to  employ  such  clerical  assistance  as  may  be  neces- 
sary in  this  as  well  as  the  subject  heretofore  referred  to  them. 

29.  Mr.  Hunt,  Chairman  of  the  Committee  on  Legal  Educa- 
tion and  Admissions  to  the  Bar,  moved  that  the  report  of  that 
Committee  be  taken  from  the  table,  and  that  it  be  made  the 
special  order  for  the  ensuing  session. 

Mr.  Hitchcock,  of  Missouri,  proposed  as  an  amendment,  that 
the  Executive  Committee  provide  a  suitable  place  in  the  order 
of  exercise  for  the  discussion  of  the  subject  at  the  next  session 
of  the  Association.  The  amendment  was  accepted  and  the 
motion  was  adopted. 

30.  Mr.  Baldwin  suggested  that  when  the  Local  Councils  were 
elected,  Illinois  and  Iowa  were  omitted,  and  unless  provision  had 
been  made,  he  moved  the  re-election  of  last  year's  Local  Councils 
for  those  states.    Adopted. 

Thereupon  the  Association  adjourned  until  the  next  annual 

meeting. 

EDWARD  OTIS  HINKLEY, 

Secretary. 
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MEMORANDUM 


wm 


The  Association  gave  a  dinner  to  its  members  at  the  Grand 
Union  Hotel  on  the  evening  of  August  2l8t.  Eighty-six 
members  were  present.  Mr.  Latrobe,  of  Maryland,  presided. 
The  following  toasts  were  offered  by  the  Presiding  OflScer,  and 
responded  to  by  members : 

The  Legal  Fsofjcssion,         -       Cortlaitdt  Fabkeb,  New  Jerspy. 

The  Bench,    -       -        -        .  LaFatette  S.  Foster,  Connecticut. 

The  Retibiko  Pbesident,      -        James  0.  Broadhead,  Missouri. 

The  New  Admikistratiok,    -    Bekjauin  H.  Bristow,  New  York. 

The  American  Bar  Association,        -        A.  R.  Lawtok,  Georgia. 

The  Nationality  of  the  American  Bar  Association, 

William  Preston,  Kentucky. 

The  Knowledge  of  the  Titmouse  as  to  the  Gestation  of  the 

Elephant,     -        -       -     Anthony  Q.  Keasbey,  New  Jersey. 

The  Canada  Bar,        -        -        R.  F.  Hall,  Sherbrooke,  Canada. 

The  Common  Law,       -        -        -    Richard  Vaux,  Pennsylvania. 

The  Bar  as  a  Conservative  Force  in  Society, 

Robert  Ould,  Virginia. 
The  Practice  of  the  Profession, 

Richard  T.  Merrick,  District  of  Columbia. 

Woman  at  the  Bar,        •       -        Calvin  Q.  Child,  Connecticut. 
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CONSTITUTION. 


NAME  AND  OBJECT. 

Article  I. — This  Association  shall  be  known  as  "The 
American  Bar  Association."  lis  object  shall  be  to  advance  the 
science  of  jurisprudence,  promote  the  administration  of  justice 
and  uniformity  of  legislation  throughout  the  Union,  uphold  the 
honor  of  the  profession  of  the  law,  and  encourage  cordial  inter- 
course among  the  members  of  the  American  Bar. 


QUALIFICATIONS  FOR  MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership  of 
this  Association  who  shall  be^  and  shall,  for  five  years  next  pre- 
ceding, have  been,  a  member  in  good  standing  of  the  Bar  of 
any  state,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

OFFICERS  AND  COMMITTEES. 

Article  III. — The  following  officers  shall  be  elected  at  each 
annual  meeting  for  the  year  ensuing : — A  President  (the  same 
person  shall  not  be  elected  President  two  years  in  succession)  ; 
one  Vice-President  from  each  state ;  a  Secretary;  a  Treasurer ; 
a  Council,  consisting  of  one  member  from  each  state;  the  Council 
shall  be  a  Standing  Committee  on  nominations  for  office;  an 
Executive  Committee,  to  be  composed  of  the  Secretary  and 
Treasurer,  together  with  three  members  to  be  chosen  by  the 
Association,  one  of  whom  shall  be  chairman  of  the  Committee. 
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The  following  Committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five  members 
each : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law ; 

On  International  Law; 

On  Publications; 

On  Grievances. 

A  majority  of  those  members  of  any  Committee,  including  the 
Council,  who  may  be  present  at  any  meeting  of  the  Association, 
shall  constitute  a  quorum  of  such  committee  for  the  purposes 
of  such  meeting. 

The  Vice-President  for  each  state,  and  not  less  than  two 
other  members  from  such  state,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  state,  to  which  shall  be  r^^- 
ferred  all  applications  for  membership  from  such  state.  The 
Vice-President  shall  be  ex  officio  chairman  of  such  Council. 

ELECTION  OF  MEMBERS. 

x^RTiCLE  IV. — ^All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  state  to  the  bar  of  which 
the  persons  nominated  belong.  Such  nominations  must  be 
transmitted,  in  writing,  to  the  Chairman  of  the  General 
Council,  and  approved  by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from 
states  having  no  Local  Council. 

All  nominations  thus  made,  or  approved,  shall  be  reported 
bv  the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Providedj  That  if  any  member  demands  a  vote  upon  any 
name  thus  reported,  the  Association  shall  thereupon  vote 
thereon  by  ballot. 
2 
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Several  nominees,  if  from  the  same  state,  may  be  voted  for 
upon  the  same  ballot;  and  in  such  case  placing  the  word  "No" 
against  any  name  or  names  upon  the  ticket,  shall  be  deemed 
a  negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suflSce  to  defeat  an  election. 

Akticle  V. — All  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them,  upon  the  recom- 
mendation of  the  committee  of  five  appointed  by  such  Conference, 
shall  become  members  of  the  Association,  upon  payment  of  the 
annual  dues  for  the  current  year  herein  provided  for. 

BY-LAWS. 

Aetiole  VI. — By-Laws  may  be  adopted  at  any  annual  meet- 
ing of  the  Association,  by  a  majority  of  the  members  present. 
It  shall  be  the  duty  of  the  Executive  Committee,  without  delay, 
to  adopt  suitable  By-Laws,  which  shall  be  in  force  until  rescin- 
ded by  the  Association. 

DUES. 

Aetici.e  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as  may 
be  provided  by  the  By-Laws.  Members  shall  be  entitled  to 
receive  all  publications  of  the  Association  free  of  charge. 

ANNUAL  ADDRESS. 

Article  VIII. — The  President  shall  open  each  annual  meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
municate the  most  noteworthy  changes  in  statute  law  on  points 
of  general  interest  made  in  the  several  states,  and  by  Congress 
during  the  preceding  year.  It  shall  be  the  duty  of  the  member 
of  the  General  Council  from  each  State  to  report  to  the  President, 
on  or  before  the  first  day  of  May,  annually,  any  such  legislation 
in  his  state. 
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ANNUAL  MEETINGS. 

Article  IX. — This  Association  shall  meet  annually  in  the 
month  of  July  or  August,  at  such  time  and  place  as  the  Execu- 
tive Committee  may  select,  and  those  present  at  such  meeting 
shall  constitute  a  quorum. 

AMENDMENTS. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any  annual 
meeting,  but  no  such  change  shall  be  made  at  any  meeting  at 
which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XI. — The  word  **  state"  wherever  used  in  this  Con- 
stitution, shall  be  deemed  to  be  equivalent  to  state,  territory 
and  the  District  of  Columbia, 
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BY-LAWS. 


MEETINGS  OF  THE  ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members  of 
the  Association  to  read  papers. 

11. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows. 

(a)  Opening  address  of  the  President. 

(6)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Committee. 
(/)  Reports  of  Standing  Committees, 

On  Jurisprudence  and  Law  Reform ; 

On   Judicial   Administration  and   Remedial   Pro- 
cedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications ; 

On  Grievances. 
(g)    Reports  of  Special  Committees. 
(h)     The  Nomination  of  OflBcers. 
(i)      Miscellaneous  Business. 
(j)     The  Election  of  Officers. 

The  address,  to  be  delivered  by  a  person  invited  by  the  Ex- 
ecutive Committee,  shall  be  made  at  the  morning  session  of  the 
second  day  of  the  Annual  Meeting. 
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The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a  time, 
or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Each  State  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association ;  such  delegates  shall  be  entitled  to  all  the 
privileges  of  membership  at  and  during  the  said  meeting. 

V. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  annual  Address  of  the  President,  the 
Beports  of  Committees  and  all  proceedings  at  the  Annual  Meet- 
ing shall  be  printed ;  but  no  other  address  made  or  paper  read 
or  presented  shall  be  printed,  except  by  order  of  the  Committee 
on  Publications. 

OFFICERS  AND  COMMITTEES. 

VI. — The  terms  of  oflBce  of  all  Officers  elected  at  anv  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence  im- 
mediately upon  their  election. 

VII. — The  President  shall  appoint  all  Committees,  except  the 
Committee  on  Publications,  withm  thirty  days  after  the  Annual 
Meeting,  and  shall  announce  them  to  the  Secretary ;  and  the 
Secretary  shall  promptly  give  notice  to  the  persons  appointed. 
The  Committee  on  Publications  shall  be  appointed  on  the  first 
day  of  each  meeting. 

VIII. — ^The  Council  and  all  Standing  Committees  shall  meet 
on  the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  chairmen 
shall  appoint. 
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IX. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meetings  at  such  time  and  place 
as  the  chairman  shall  appoint. 

X. — Special  meetings  of  any  committee  shall  be  held  at  such 
times  and  places  as  the  chairman  thereof  may  appoint :  reason- 
able notice  shall  be  given  by  him  to  each  member  by  mail. 


ANNUAL  DUES. 

XL — The  annual  dues  shall  be  payable  at  the  Annual  Meet- 
ing, in  advance;  if  any  member  neglects  to  pay  them  for  any 
year  at  or  before  the  next  Annual  Meeting,  he  shall  cease  to  be 
a  member.  The  Treasurer  shall  give  notice  of  this  By-Law 
within  sixty  days  after  each  meeting,  to  all  members  in  default. 

XII. — At  any  of  the  meetings  of  the  Association,  Members 
of  the  Bar  of  any  foreign  country,  or  of  any  state  who  are  not 
members  of  the  Association,  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

^  •  -•  *      y    .    it 
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PRESIDENT, 


BENJAMIN  H.  BRISTOW, 

Of  New  York, 


SECRETARY, 


EDWARD  OTIS  HINKLEY, 

No,  43  North  Charles  Street^  Baltimore^  Maryland, 


TREASURER, 


FRANCIS  RAWLE, 
No.  402  Walnut  Street^  Philadelphia^  Pennsylvania. 

EXECUTIVE  COMMITTEE, 

L.  P.  POLAND,  St,  Johnsbitty,  Vermont,  Chairman, 
SIMEON  £.  BALDWINf^n$iy^0;!i^/i?^, 
WILLIAM  A.  FISHER,  Baltimore,  Maryland. 

EX-OFFICIO. 

EDWARD  OTIS  HINKLEY,  Secretary, 
FRANCIS  RAWLE,  Treasurer. 
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COUNCIL. 


Arkansas, 

Coniiectmi'j 

District  of  Columbi 

Georgia, 

Illinois, 

Indiana, 

Kentucky, 

Louisiana, 

Maine,  . 

Maryland. 

Massachusetfi 

Michigan, 

Mississijypi , 

Missouri, 

Ifebraska, 

New  Hampshire, 

New  Jersey, 

New  York, 

Ohio, 

Pennsylvania, 

Vermont, 

Virginia, 

West  Virginia, 


a. 


U.  M.  Rose. 
Alvan  p.  Hyde, 
j.  hubley  ashton. 
George  A.  Mercer. 
Thomas  Hoyne. 
AzRO  Dyer. 
James  S.  Pirtle. 
Carleton  Hunt. 
Almon  a.  Strout. 
Skipwith  Wilmer. 
Edmund  H.  Bennett. 
O'Brien  J.  Atkinson. 
Joseph  E.  Leigh. 
Joseph  Shippen, 
Charles  F.  Manderson. 
John  M.  Shirley. 
John  W.  Taylor.^ 


e.  f.  bullard. 
William  T.  McClintock. 
Thomas  E.  Franklin. 
Luke  P.  Poland. 
Robert  Ould. 
John  A.  Hutchinson. 
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VICE-PRESIDENTS 


AND 


MEMBERS   OF    LOCAL    COUNCILS, 


Alabama.— Vice-President.  THOMAS  H.  WATTS. 

Local  Council.  D.  S.  TROY,  DAVID  CLOPTON. 

Arkansas.— Vice-President,  JOHN  J.  HORNER. 

Local  Council,  JAMES  C.  TAPPAN,  J.  M.  MOORE. 

California.— Vice-President,  JOHN  N.  POMEROY. 

Connecticut.— Vice-President,  ORIGEN  S.  SEYMOUR. 

Local  Council,  HENRY  C.  ROBINSON,  C.  B.  ANDREWS. 

District  of  Columbia. — Vice-President,  H.  H.  WELLS. 

Local  Council,  R.  T.  MERRICK,  NATHANIEL  WILSON. 

Delaware.— Vice  President,  ANTHONY  HIGGINS. 

Georgia.— Vice-President,  ALEXANDER  R.  LAWTON. 

Local  Council,  N.  J.  HAMMOND,  L.  N.  WHITTLE. 

Illinois  Vice-President,  DAVID  DAVIS. 

Local  Council.  O.  H.  BROWNING,  LYMAN  TRUMBULL,  G.  KOERNER. 
Indiana.— Vice-President,  THOMAS  A.  HENDRICKS. 

Local  Council,    A.    W.    HENDRICKS,   ASA    IGLEHART, 

ROBERT  S.  TAYLOR. 

Iowa.— Vice-President,  W.  G.  HAMMOND. 

Local  Council,  GEO.  G.  WRIGHT,  OLIVER  P.  SHIRAS. 
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Kentucky.— Vice-President,  WILLIAM  PRESTON. 

Local  Council,  JOHN  W.  STEVENSON,   JOHN   MASON 

BROWN. 

Louisiana.— Vice-President,  F.  P.  POCHE. 

Local  Council.  THOMAS  J.  SEMMES,  T.  L.  BAYNE. 

Mainb.— Vice-President.  NATHAN  WEBB: 

Local  Council,  WILLIAM  PUTNAM.  F.  A.  WILSON. 

Maryland.— Vice-President,  R.  J.  GITTINGS. 

Local  Council,  A.   LEO   KNOTT,  W.  J.    ROSS,   HENRY 

STOCKBRIDQE.  J.  J.  ALEXANDER. 

Massachusetts.- Vice-President,  WILLIAM  GASTON. 

Local  Council.  LEONARD  A.  JONES,  FRANK  GOODWIN. 

Michioan.— Vice-President,  THOMAS  M.  COOLEY. 

Local  Council,  ARCHIBALD  McDOWELL,  JOHN  ATKIN- 
SON. EDWIN  WILLETTS. 

MffsissiPPi.- Vice-President,  LOCK  E.  HOUSTON. 

Local  Council,  R.  0.   REYNOLDS.  G.  A.   EVANS,  T.  C. 

OATCHINGS. 

Missouri.— Vice-President,  HENRY  HITCHCOCK. 

Local  Council,  JAMES  0.  BROADHEAD,  EDW.  C.  KEHR. 

GEORGE  W.  BAILEY. 

Nebraska.- Vice-President.  JAMES  M.  WOOLWORTH. 

Local  Council,  S.  H.  CALHOUN,  CHAS.  F.  MANDERSON 

New  Hampshire.— Vice-President,  OILMAN  MARSTON. 

Local  Council,  OSSIAN  RAY,  C.  W.  STANLEY. 

New  Jersey.- Vice  President,  ABRAHAM  GARRETSON. 

Local  Council,  GARRET  D.   W.  VROOM,  WILLIAM  E. 

POTTER,  CHARLES  BORCHERLING. 
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New  York.— Vice-President.  CLARKSON  N.  POTTER. 

Local  Council,  WILLIAM  A.  BUTLER,  JAMES  M.  DUD- 
LEY, W.  B   FRENCH. 

Ohio.— Vice-President,  RUFUS  KING. 

Local  Council.  GEO.  HOADLY,  STANLEY  MATTHEWS. 

S.  0.  GRISWOLD,  RUFUS  P.  RANNEY. 

Pehnsylvania.— Vice-President,  GEORGE  W.  BIDDLE. 

Local  Council,  A.  A.  OUTERBRIDGE,  HENRY  GREEN. 

GEORGE  SHIRAS,  Je. 

Rhode  Island.— Vice-President.  CHARLES  S.  BRADLEY. 

Local  Council,  BENJAMIN  F.  THURSTON,  W.  P.  SHEF- 

FIELD. 

South  Carolina.— Vice-President,  HENRY  E.  YOUNG. 

Local  Council,  W.  H.  BRAISLEY. 

TENNiasEE —Vice-President,  WILLIAM  F.  COOPER. 

Local  Council,  ALBERT  T.  McNEAL,  B.  M.  ESTES. 

ViBOiNiA.— Vice-President,  ROBERT  OULD. 

Local  Council,  W.  J.  ROBERTSON,  LEGH  R.  PAGE. 

Vermont.— Vice  President,  E.  J.  PHELPS. 

Local  Council,  GUY  C.   NOBLE,  CHARLES  N.  DAVEN- 
PORT. 
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COMMITTEES. 


ON  JURISPRUDENCE  AND  LAW  REFORM. 

WILLIAM  ALLEN  BUTLER,  New  York,  N.  Y. 
SIMEON  E.  BALDWIN.  New  Haven,  Conn. 
EDWARD  L.  PIERCE,  Boston,  Mass. 
THOMAS  J.  SEMMES,  New  Orleans,  La. 
HENRY   HITCHCOCK,  St.  Louis,  Mo. 

ON  JUDICIAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE. 

RUFUS  KING,  Cincinnati.  0. 

GEORGE  W.  BIDDLE,  Philadelphia,  Pa. 

E.  C.  SPRAGUE,  Buffalo,  N.  Y. 

WALTER  Q.  GRESHAM,  Indianapolis,  Ind. 

ALEXANDER  R.  LAWTON,  Savannah.  Georgia. 

ON  LEGAL  EDUCATION  AND  ADMISSIONS  TO  THE  BAR. 

CARLETON  HUNT,  New  Orleans,  La. 
HENRY  STOCKBRIDGE,  Baltimore,  Md. 
U.  M.  ROSE.  Little  Rock,  Ark. 
GEORGE  HOADLY.  Cincinnati.  0. 
EDMUND  H.  BENNETT,  Taunton,  Mass. 

ON  COMMERCIAL  LAW. 

WILLIAM  WALTER  PHELPS.  New  York.  N.  Y. 
GEORGE  A.  MERCER.  Savannah.  Ga. 
JAMES  T.  MITCHELL,  Philadelphia,  Pa. 
JULIAN  J.  ALEXANDER.  Baltimore,  Md. 
LYMAN  TRUMBULL,  Chicago,  111. 

ON  INTERNATIONAL  LAW. 

WILLIAM  M.  EVARTS,  New  York.  N.  Y. 
THOMAS  M.  COOLEY,  Ann  Arbor,  Mich. 
WILLIAM  GASTON,  Boston,  Mass. 
JOHN  W.  STEVENSON.  Covington,  Ky. 
LEGH  R.  PAGE,  Richmond,  Va. 


COMMITTEES.  33 


ON  PUBLICATION. 


EDWARD  J.  PHELPS,  Burlington,  Vt. 
JOHN  C.  DAY.  Hartford,  Conn. 
FRANCIS  RAWLE.  Philadelphia,  Pa. 
A.  Q.  KEASBEY,  Newark.  N.  J. 
OILMAN  MARSTON,  Exeter,  N.  H. 


ON  GRIEVANCES. 

J.  RANDOLPH  TUCKER,  Lexington,  Va. 
RICHARD  T.  MKRKICK,  Washington,  D.  C. 
JOHN  N.  ROGERS,  Davenport,  Iowa. 
JAMES  S.  PIRTLE,  Louisville.  Ky. 
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MEMBERS-AUGUST,  1879-80. 


ALABAMA. 


Bakeb,  Alfheus 
Bragg,  Walter  S. 
CLopToiir,  David 
Petters,  Edmund  W. 
Troy,  D.  S.    . 
Watts,  Thomas  H. 


Eufala. 

Montgomery. 

Montgomery. 

Selma. 

Montgomery. 

Montgomery. 


ARKANSAS. 


Carlton,  Hermon 
Horner,  John  J. 
Moore,  J.  M. 
Rose,  U.  M. 
Tappan,  James  C. 
Thweatt,  p.  0.  . 


Pine  Bluff. 
Helena. 
Little  Rock. 
Little  Rock. 
Helena. 
Helena. 


CALIFORNIA. 

Pomeroy,  John  N.    . 


San  Francisco. 


CONNECTICUT. 


I. 


t     -♦ 


Adams,  Sherman  W. 
Andrews,  Charles  B. 
Averill,  Roger 
Baldwin,  Simeon  E. 
Brewster,  Lyman  D. 
Child,  Calvin  G. 
Cornwall,  Horace, 
Curtis,  Julius  B. 
Day,  John  C. 
Foster,  LaFayette  S. 
Hahbrsley,  William 
Hubbard,  Richard  D. 


Hartford. 

Litchfield. 
.    Dan  bury. 

New  Haven. 
.    Danbury. 

Stamford. 

Hartford. 

Stamford. 
.    Hartford. 

Norwich. 
.    Hartford. 

Hartford. 


UEMBESS, 
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Hyde,  Alvah  P. 
Ingebsoll,  Charles  R. 
KiwQSBURT,  Frederick  J 
McCuRDY,  Charles  J. 

MlHOR,  WiLLIAlC  T. 

Pardee,  Henry  E. 
Philips,  Gilbert  W. 
Platt,  Johnson  T.    . 
Robinson,  Henry  C. 
Rdssell,  Talcott  H. 
Seymour,  Edward  W. 
Seymour,  Orioen  S. 
Waldo,  Loren  P. 
Wayland,  Francis 
Willcox,  W.  F.  . 
Woodruff,  George  M. 
Woodward,  Asa  B. 


Hartford. 

I?ew  Haven. 

Waterbury. 

Lyme. 

Stamford. 

New  Haven. 

Putnam. 

New  Haven. 

Hartford. 

New  Haven. 

Litchfield. 

Litchfield. 

Hartford. 

New  Haven. 

Deep  River. 

Litchfield. 

Norwalk. 


DELAWARE. 

HiGGiNs,  Anthony   . 


Wilmington. 


DISTRICT  OF  COLUMBIA. 

Ashton,  J.  Hubley 
Cox,  Walter  S. 
Meloy,  William  A. 
Merrick,  Richard  T. 
Morris,  M.  F. 
[orse.  AsPo] 


^ELLS, 

Wilson,  Nathaniel 


Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 


FLORIDA. 

Jones,  Charles  W.  . 


,    Pensacola. 


GEORGIA. 


Chisholv,  Walter  S. 
Ely,  Robert  N. 
Hammond,  N.  J. 
Hook,  James  J.  . 
Jackson,  Henry 


«    Savannah. 

Atlanta. 
•  .Atlanta. 

Atlanta. 

Atlanta. 
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GEORGIA— Continued. 


Lawton,  Alexander  R. 
Lyon,  R.  F.  . 
Mercer,  Georoe  A, 
Miller.  Frank  H. 
Whittle,  L.  N.  . 


Savannah. 

Macon. 

Savannah. 

Augusta. 

Macon. 


ILLINOIS. 


Browning,  O.  H. 
Davi8,  David 
Hoyne,  Thomas 
KoERNEK,  Gust  A  YE 
Mason,  Edward  G. 
Trumbull,  Lyman 


Quincy. 

Blooinington. 

Chicago. 

Belleville. 

'  'hicago. 

Chicago. 


INDIANA. 


Best,  James  J. 
Bicknell,  George  A. 
Butler,  John  M. 
Davidson.  Thomas  F.     . 
DuRBiN,  Greene 
Dyer,  Azro 
Fairbanks,  Charles  W, 

FlSHBACK,  W.  P. 

Frazer,  James  S. 
Gresham,  Walter  Q.     . 
Harris,  A.  C. 
Harrison,  Benjamiv,     . 
Hendricks,  A.  W.    . 
Henduicks,  Thomas  A. 
Hill,  Ralph 

HiNES,  C.  C. 

Hobd,  Oscar  B- 
Iglehart,  Asa    . 
korbly,  c.  a. 

LOWRY,  R.       "      . 
McDonald,  Joseph  E. 
Miller,  William  H.  H 
Mitchell,  Joseph  A.  S. 
Porter,  Albert  G. 
Rand,  F. 
Robertson,  R.  S. 


Waterloo. 

New  Albany. 

Indianapolis. 

Covington. 

Versailles. 

Kvansville. 

Indianapolis. 

Indianapolis. 

Warsaw. 

Indianapolis. 

Indianapolis. 

Indianapolis. 

Indianapolis. 

Indianapolis. 

Indianapolis. 

Indiaoapolis. 

Indianapolis. 

Evansville. 

Madison. 

Kort  Wayne. 

Indianapolis. 

Indianapolis. 

Goshen. 

Indianapolis. 

Indianapolis. 

Fort  Wayne. 


MBMBBB8. 
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INDIANA— Continued. 

Stahsifer,  S. 
Tatlob,  Edwin  . 
Taylor,  Napoleoit  B. 
Taylor,  R.  S. 
TuRPiE,  David 
Wilson,  Johk  M. 
WiLSOK,  W.  C. 
WlHTEB,  F. 

Zollars,  Alleit 


IOWA. 


Haicmokd,  William  G. 
Rogers,  John  N. 
Shibas,  Oliver  P.    . 
Wrioht,  George  G. 


Columbus. 
Indianapolis. 
Indianapolis. 
Fort  Wayne. 
Indianapolis. 
Indianapolis. 
La  Fayette. 
Indianapolis. 
Fort  Wayne. 


Iowa  City. 
Davenport. 
Dubuque. 
Des  Moines. 


KANSAS. 

Guthrie,  John 

KENTUCKY. 

Beck,  James  B. 
Behtoh,  M.  M. 
Brown,  John  Mason 
Feighan,  John  W.    . 
Moore,  J.  Z. 
O'Hara,  James 
PiRTLE,  James  S. 
Pope,  Alfred  T. 
Preston,  William 
RucEER,  Henry, 
Stevenson,  John  W. 
Willson,  a.  E. 
Yeaman,  Malcolm 

LOUISIANA. 

AcKLEN,  Joseph  H.  . 
Bayne,  Thomas  L. 
Bermudy,  Edward  . 
Breaux,  G.  a.     . 
Campbell.  John  A.  . 
Clark,  Thomas  Allen 
Denis,  Henry 
3 


.    Topeka. 


Lexington. 

Covington. 

Louisville. 
.     Henderson. 

Owensboro. 
.    Covington. 

Louisville. 
.    Louisville. 

Lexington. 

Paris. 

Covington. 
.     Louisville. 

Henderson. 


Patterson  ville. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orloaiid. 
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LOUISIANA— Continued. 
EusTis,  J.  B. 

FlNNE7,  JOHJT 

Gaudet,  J.  L. 
GiBsou,  R.  L. 
GiLLBioRE,  Thomas 
Grima,  Alfred 
Herron.  Akdrew  S. 
Hunt,  Carleton 
Hunt,  Randall  . 
James,  Charles  E.  . 
Jonas,  B.  F. 

Knoblock,  Henry  Clay 
Legendke,  Emile 
McConnell,  James  . 
Merrick,  Edwin  T. 
Miller,  Henry  C.    . 
Moore,  Isaiah  D. 
Nichols,  Francis  T. 
New,  John  H.     . 
Olivier,  Victor 
PocHfi,  F.  P. 
PuGH.  Edward  W.    . 
Race,  George  W. 
Richardson,  Robert 
Semmes,  Thomas  J. 
Sims,  R.  Nicholas    . 
Spofford,  Henry  M. 
Winchester,  J.  Richard. 
WicKLiFFE,  Robert  C.    . 


MAINE. 


Baker,  Orville  D. 
B.«tER,  Lewis 
Cleaves,  Nathan    . 
Drummond,  Josiah  H. 
Fessekden,  James  D. 
Frye,  William  P. 
Gould,  A.  P. 
Holmes,  George  F. 
Putnam,  William  L. 
Stetson,  Charles  P. 
Strout,  a.  a. 
Webb,  Nathan   . 
Wilson,  F.  A, 


New  Orleans. 
New  Orleans. 
St.  James. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
Baton  Rouge. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
Lafourche. 
St.  James. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
Lafourche. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
St.  James. 
Ascension. 
New  Orleans. 
Monroe. 
New  Orleans. 
Ascension.  . 
New  Orleans. 
St.  James. 
Bayou  Sara. 

Augusta. 

Bangor. 

Portland, 

Portland. 

Portland. 

Lewistown. 

Thomaston. 

Portland. 

Portland. 

Bangor. 

Portland. 

Portland. 

Bangor. 


MEMBERS. 
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MARYLAND. 

Alexander,  Julian  J.   . 
Beasten,  Charles  Jr. 
BoARMAN,  Robert  R. 
Bonaparte,  Charles  J. 
Fisher,  William  A. 
GiTTiNGS,  Richard  J. 
Groome,  James  B. 
Hagner,  a.  B. 
HiNKLEY,  Edward  Otis 
Keene,  John  Henrt 
Keene,  Robert  G. 
Knott,  A.  Leo 
Latrobe,  John  H.  B. 
Linthicom,  Thales  S. 
Marshall,  Charles 
Matthews,  R.  Stockett 
McIntosh,  David  G. 
Roberts,  Jobeph  K.,  Jr. 
Ross,  William  J. 
Sharp,  Georqe  M.    . 
Stock  bridge,  Henry 
Venable,  Richard  M. 

WiLMER,  SkiPWITH 

MASSACHUSETTS. 

Baldwin,  G.  W. 
Bell,  C.  V. 
Bennett,  Edmund  H., 
Bond,  D.  W. 
Bullock,  A.  G. 
Clifford,  Charles  W. 
Crapo,  William  H. 
Fox,  William  H. 
Gaston,  William 
Goodwin,  Frank 
Harris,  B.  W. 
Hemenway,  Alfred 
Hurd,  Francis  W. 
Hyde,  Henry  D. 
Jones,  Leonard  A. 
Knowlton,  M.  p. 
Ladd,  Nath.  W. 
Lamb,  S.  0. 
Marston,  George 


Baltimore. 

Baltimore. 

Towsontown. 

Baltimore. 

Baltimore. 

Baltimore. 

Elkton. 

Andapolis. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore . 

Baltimore. 

Towsontown. 

Upper  Marlboro 

Frederic  City. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Boston. 

Lawrence. 

Taunton. 

Northampton. 

Worcester. 

New  Bedford. 

New  Bedford. 

TatintoiL 

Boston. 

Boston. 

E.  Bridgewater. 

Boston. 

Boston. 

Boston. 

Boston. 

Springfield. 

Boston. 

Greenfield. 

New  Bedford. 
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MASSACHUSETTS-Continued. 

Morton,  James  M.   . 
MuzzBY,  Henry  W. 
Fierce,  Edward  L.  . 
Banket,  A.  A.    . 
Richardson,  Daniel  A. 
{Stetson.  Thomas  M. 
Swift,  M.  G.  B. 
Thater,  James  B. 
Train,  Charles  B.  . 


Fall  Biver. 

Boston. 

Boston. 

Boston. 

Lowell. 

New  Bedford. 

Fall  River. 

Cambridge. 

Boston. 


MICHIGAN. 


Atkinson,  John 
Atkinson,  O'Brien  J. 
CooLET,  Thomas  M.  . 
McDowell,  Archibald 
WiLLETTS,  Edwin 


Detroit. 
Fort  Haven. 
Ann  Arbor. 
Bay  City. 
Monroe. 


MISSISSIFFI. 


Calhoun,  S.  S. 
Catchinos,  T.  C.  . 
Chalmers,  II.  H. 
Clifton,  Oliver 
Evans,  George  A. 
George,  J.  Z. 
Harris,  N.  E. 
Harrison,  James  T. 
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•  ■ 

•  ■ 

•  m 


MISSOURI. 
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Bliss,  F. 
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Collier,  M.  Dwight 
Comingo,  a. 


.    Canton. 

Vicksburg. 
.    Fanola. 

Jackson. 
.    Columbus. 

Jackson. 
.    Vicksburg. 

Columbus. 
.    Aberdeen. 

Canton. 
.    Columbus. 

Columbus. 
•    Aberdeen. 

Columbus. 
.    Aberdeen. 

Oaktown. 
.    Vicksburg. 


St.  Louis. 
Columbus. 
St.  Louis. 
St.  Louis. 
Independence. 
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St.  Louis. 

Wade,  William  P.  . 
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NEBRASKA. 
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.    '        .          Lincoln. 
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Lincoln. 

Hall,  D.  G.  . 

.    Lincoln. 
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Lincoln. 
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.    Omaha. 
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Lincoln. 
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.    Lincoln. 
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Omaha. 

NEW  HAMPSHIRE. 
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Littleton. 

Littleton. 

Bath. 

Lancaster. 

Concord. 

Manchester. 

Portsmouth. 

Lancaster. 

Exeter. 

Lancaster. 

Franklin. 

Dover. 

Andover. 

Manchester. 

Newport. 
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Dudley,  James  M. 
Duefee,  H.  R. 
Eaton,  Doeman  B. 


Newark. 

Jersey  City. 

Newark. 

Newark. 

Trenton. 

Jersey  City. 

Newark, 

Trenton. 

Newark. 

Newark. 

Trenton. 

Newark. 

Newark. 

Jersey  City. 

Newark. 

Bridgetown. 

Newark. 

Newark. 

Jersey  City. 

Trenton. 

Jersey  City. 

Newark. 

Jersey  City. 

Jersey  City. 

Trenton. 


Gloversville. 
New  York. 
Ne^'  York. 
New  York. 
New  York. 
New  York. 
Saratoga. 
Brooklyn. 
New  York. 
New  York. 
New  York. 
Syracuse 
Brooklyn. 
Johnstown. 
Palmyra. 
New  York. 
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ScuDDER,  Henry  J.  . 


Jr. 


New  York. 
New  York. 
New  York. 
New  York. 
Saratoga. 
Peekskill. 
New  York. 
New  York. 
Albany. 
Elizabethtown. 
New  York. 
Albany. 
Buffalo. 
New  York. 
Schenectady. 
Utica. 

Schenectady 
New  York. 
New  York. 
New  York 
New  York. 
New  York. 
New  York. 
New  York. 
Poughkeepsie. 
New  York. 
New  York. 
Albany. 
New  York. 
RocheBter. 
New  York. 
Saratoga. 
New  York. 
New  York. 
Schenectady. 
Yonkers. 
Canandaigua. 
New  York. 
Buffalo. 
Schenectady. 
Brooklyn. 
Albany. 
New  York. 
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Willis,  Benj.  A. 
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New  York. 
New  York. 
Albany. 
Johnstown. 
Baffalo. 
New  York. 
New  York. 
New  York. 
New  York. 
Foughkeepsie. 
Troy. 

New  York. 
New  York. 
New  York. 
New  York. 
Ponghkeepsie. 
New  York. 
New  York. 
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New  York. 
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Griswold,  Seneca  0. 
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hutchins,  w.  a. 
Irvine,  James 
Johnson,  Edgar  M. 
Johnson,  Robert  A. 


.    Cleveland. 
Lancaster. 
.    Lima. 

.    Dayton. 

Colambus. 
.    Lancaster. 

Port«moath. 
.  Washington C.H. 

Janesville. 
.    Cleveland. 

Lima. 
.    Columbns. 

Cincinnati. 
.    Dayton. 

Portsmouth. 

Lima. 

Cincinnati. 
.    Cincinnati. 
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Cleveland. 
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PENNSYLVANIA. 


Armstrong,  Wm.  H. 
BiDDLE,  George  W. 
BisPHAM,  George  T. 
Brewster,  Benj.  H. 
Bridges,  S.  A.     . 
Brundage,  A.  R. 
Curtin,  Andrew  G. 
Dallas,  George  M. 
Ellmaeer,  Nathaniel 
Franklin,  Thomas  E. 
Green.  Henry    . 
Hay,  Maloolm 
Hemphill,  Joseph 
Lewis.  Joseph  J. 
Little,  William  E. 
Luckenbach,  W.  D. 
McMurtrie,  Richard  C 
Mitchell,  James  T. 
Monaghan,  Robert  E. 
North.  Hugh  M. 
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West  Chester. 

West  Chester. 
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Philadelphia. 
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Columbia. 
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APPENDIX. 


ADDRESS 

OF 

JAMES   O.  BROADHEAD, 

PRESIDENT  OF  THE  ASSOCIATION. 


Gentlemen  of  the  Association  : — By  the  eighth  article  of 
the  Constitution  of  our  Association,  it  becomes  my  duty  at  this 
annual  meeting  "  to  communicate  the  most  noteworthy  changes 
"  in  the  statute  law  on  points  of  general  interest,  made  in  the 
'•  several  states  and  by  Congress  during  the  preceding  year." 

It  is  also  made  the  duty  of  the  member  of  the  General 
Council  from  each  state  to  report  to  the  President,  on  or  before 
the  first  day  of  May,  annually,  any  such  legislation  in  his  state. 

Inasmuch  as  only  twenty-one  states  were  represented  in  the 
General  Council,  and  as  but  few  of  the  members  have  made 
reports,  it  became  necessary  for  me  to  look  to  other  sources  of 
information  for  the  facts  necessary  to  be  communicated  by  me 
under  the  requirements  of  the  Constitution.  The  secretaries  of 
state  of  many  of  the  states  have  kindly  furnished  me  with  copies 
of  the  Session  Acts  of  the  legislatures  which  have  been  in 
.session  during  the  last  year. 

Many  of  the  states  hold  biennial  sessions  of  the  legislature, 
80  that  in  some  of  them  there  has  been  no  legislation  since  the 
last  meeting  of  our  Association,  or  to  use  legal  phraseology, 
since  the  last  continuance  {puis  darrein  continuance). 

In  giving  the  "  noteworthy  changes  in  statute  law  on  points 
of  general  interest "  I  have  not  undertaken  to  give,  except  in 
some  instances,  changes  which  are  new  merely  to  the  state 
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adopting  them,  but  mainly  those  which  are  new  to  the  legisla- 
tion of  the  country,  for  the  obvious  reason  that  a  diflPerent 
course  would  make  my  communication  too  long,  and  for  the 
further  reason  that  the  course  that  I  have  adopted  is  in  accord- 
ance with  a  fair  construction  of  the  duties  imposed  upon  me  by 
our  Constitution. 

Whilst,  therefore,  having  to  exercise  ray  own  judgment  as  to 
what  are  noteworthy  changes  in  the  statute  laws  of  the  differ- 
ent states,  I  may  not  embrace  all  which,  in  the  opinion  of 
others,  come  under  that  head,  and  may,  on  the  other  hand, 
allude  to  some  laws  which  might  properly  be  left  out.  I  have 
endeavored  to  be  accurate  in  my  statements  in  regard  to  such 
matters  of  legislation  as  in  my  opinion  come  properly  within 
the  purview  of  my  duty. 


ARKANSAS. 

By  an  Act  of  the  Arkansas  legislature,  approved  FebroMv 
27, 1879,  all  laws  making  counties  corporations,  and  authorI2^pg 
them  to  sue  and  be  sued,  are  repealed.  The  Act  further  pro- 
vides that  all  persons  having  demands  against  any  county  Shall 
present  the  same  to  the  county  court  of  the  county.  From 
the  judgment  of  the  county  court  an  appeal  may  be  taken^  and 
if  the  judgment  of  the  county  court  is  reversed  the  judgment 
of  reversal  shall  be  certified  to  the  county  court,  which  shall 
thereupon  enter  the  judgment  of  the  superior  court  as  its  own.  ^ 
When  the  county  has  a  cause  of  action,  suit  may  be  brought  bj^ 
the  state  to  the  use  of  the  county. 

By  an  Act  approved  March  17,  1879,  it  is  provided  that  in 
cases  of  sales  of  property  under  mortgages  and  deeds  of  trust 
the  property  to  be  sold  shall  first  be  appraised  by  appraisers 
appointed  by  the  nearest  justice  of  the  peace,  and  if  it  does  not 
sell  for  two-thirds  of  its  appraised  value  then  it  must  be  offered 
again  for  sale  not  less  than  sixty  days  thereafter,  if  the  property 
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be  personal,  and  not  less  than  one  year  thereafter  if  it  be  real. 
At  such  second  offering  the  property  shall  be  sold  for  whatever 
it  will  bring,  without  reference  to  the  appraisement.  But  in 
the  case  of  lands  the  mortgagee  may  still  redeem  at  any  time 
within  a  year  from  the  day  of  sale,  by  paying  the  amount  at 
which  they  were  sold,  with  ten  per  cent,  interest  thereon,  and 
the  costs  of  sale.  But  this  Act  does  not  apply  to  sales  of  prop- 
erty for  the  purchase  money  thereof. 

CALIFORNIA. 

The  State  of  California  holds  biennial  sessions  of  the  legisla- 
ture, and  there  has  been  no  session  since  our  last  meeting.  But 
in  that  state  a  convention  was  held  during  the  last  year  of 
delegates  chosen  to  form  a  new  constitution.  The  constitution 
framed  by  the  convention  was  submitted  to  the  people  and 
adopted  by  a  very  decided  popular  majority  in  May  last.  This 
constitution  contains  some  provisions  entirely  new  to  the  pro- 
;^.  fession,  and  as  they  have  attracted  much  public  attention,  I 
have  thought  it  not  inappropriate  to  allude  to  them,  although 
they  do  not,  strictly  speaking,  come  under  the  head  of  statute 
laws. 

'  Constitutional  law,  as  heretofore  understood  in  our  American 
:system,  embraces  those  general  rules  which  determine  the  limits 
of  administrative  authority,  and  circumscribe  the  action  of  the 
^vernment  in  relation  to  the  constituent  personal  elements  of 
tVe  state — in  other  words,  it  is  a  law  for  the  political  authority 

«the  state.  The  powers  granted,  the  powers  expressly  denied, 
id  the  declaration  of  rights  reserved  to  the  individuals  who 
compose  the  state — ^areall  limitations  upon  the  authority  of  the 
government,  and  whilst  it  cannot  be  denied  that  the  people  of 
any  stat^  may,  under  our  American  system,  through  what  are 
called  constitutional  conventions,  make  rules  to  govern  indi- 
viduals in  their  relations  to  each  other  and  to  the  state  as 
members  of  the  community,  yet  it  has  been  thought  best  for 
the  interest  of  every  citizen,  and  for  the  cause  of  civil  liberty 
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itself,  that  his  rights  of  person  and  of  property,  and  his  rela- 
tion to  others  as  well  as  to  the  state,  should,  under  the  limita- 
tions above  referred  to,  be  controlled  by  laws  made  by  a  govern- 
ment composed  of  several  departments,  or  of  several  bodies, 
each  to  some  extent  being  a  check  upon  the  other ;  because  the 
will  of  an  unchecked  majority  may  in  times  of  great  popular 
excitement  degenerate  into  a  despotism  more  odious  and  more 
oppressive  than  that  of  a  single  tyrant.  We  have  in  this 
country  a  common  law  of  liberty  which  is  higher  even  than 
written  constitutions,  and  which  demands  not  only  that  all  the 
powers  of  government  should  be  divided  into  three  depart- 
ments, but  that  the  legislative  department  itself  should  be  com- 
posed of  more  than  one  man,  or  one  body  of  men ;  each  having 
powers  independent  of  the  other.  Hence  it  is  that  the  law- 
mj^king  power  has  been  vested  in  two  houses,  and  that  their 
will  is  also  subject  to  a  certain  extent  to  be  checked  by  the 
executive  department  of  the  government. 

A  more  dangerous  proposition  could  hardly  be  advanced 
than  that  one  body  of  men  should  have  the  power  to  make  all 
the  laws,  and  it  does  not  help  the  matter  to  say  that  a  body  of 
men  so  empowered  has  been  chosen  by  a  majority  of  the  people  of 
the  state ;  for  that  really  would  be  to  deny  to  the  minority  all 
rights,  except  such  as  the  majority  choose  to  give  them,  whereas 
in  a  just  government  each  citizen  is  entitled  to  the  same  pro- 
tection with  every  other. 

This  subject  belongs  to  the  science  of  jurisprudence  in  its 
broadest  sense.  And  Ets  in  the  very  nature  of  things  the  doc- 
trine cannot  be  enforced  by  any  legal  sanctions,  it  must  be 
established  and  maintained  by  an  enlightened  public  sentiment. 
I  allude  to  it  here,  because  of  late  years  the  constitutional  con- 
ventions of  many  states  have  in  their  action  departed  very 
widely  from  this  most  salutary  principle,  and  none  of  them 
more  so  than  the  convention  which  framed  the  constitution  of 
California. 

I  am  not  disposed  to  impugn  the  wisdom  of  the  provisions  to 
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which  reference  will  be  made,  if  they  appeared  as  acts  of  ordi- 
nary legislation  ;  but  it  seems  to  me  that  many  of  them  are  out 
of  place  in  a  state  constitution. 

It  is  often  the  case  that  in  seeking  for  something  better  we 
lose  the  good  which  we  have ;  and  it  may  be  that  in  attempting 
to  curb  the  power  of  overgrown  monopolies,  or  to  eradicate 
evils  which  have  grown  up  in  the  administration  of  state  affairs, 
a  precedent  has  been  set  which  in  the  end  will  endanger  the 
cause  of  civil  liberty. 

This  new  constitution  of  California  provides  that  each  stock- 
holder of  a  corporation  or  joint  stock  association  shall  he  per- 
sonally liable  for  such  proportion  of  all  its  debts  and  liabilities 
contracted  or  incurred  during  the  time  he  was  a  stockholder, 
as  the  amount  of  stock  owned  by  him  bears  to  the  whole  amount 
of  the  subscribed  capital  stock;  and  that  the  directors  and 
trustees  of  corporations  and  joint  stock  companies  shall  be 
jointly  and  severally  liable  to  the  creditors  and  stockholders  for 
all  moneys  embezzled  or  misappropriated  by  the  oflBcers  of  the 
corporation  during  the  term  of  office  of  the  director  or  trustee. 

The  legislature  is  not  authorized  to  extend  any  franchise  or 
charter,  nor  to  remit  the  forfeiture  of  any  franchise  or  charter 
of  a  corporation  now  existing,  or  which  shall  hereafter  exist, 
under  the  laws  of  the  state. 

No  corporation  is  authorized  to  issue  stock  or  bonds  except 
for  money  paid,  labor  done,  or  property  actually  received ;  and 
all  fictitious  increase  of  stock  or  indebtedness  is  declared  to  be 
void. 

The  cumulative  system  of  voting  for  directors  of  corporations 
is  provided  for  to  the  exclusion  of  every  other  mode,  except  that 
members  of  cooperative  societies,  formed  for  agricultural,  mer- 
cantile and  manufacturing  purposes,  may  vote  in  manner  pre- 
scribed by  law. 

A  corporation  may  be  sued  in  the  county  where  the  contract 
is  made  or  is  to  be  performed,  or  where  the  obligation  or  lia- 
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bility  arises  or  the  breach  occurs,  or  in  the  county  where  the 
principal  place  of  business  of  the  corporation  is  situated. 

Kailroad  companies  are  required  to  recevie  and  transport 
each  other's  passengers,  tonnage  and  cars,  without  delay  or  dis- 
crimination. 

No  president,  director,  officer,  agent  or  employee  of  any  rail- 
road or  canal  company  shall  be  interested  directly  or  indirectly 
in  the  furnishing  of  material  or  supplies  to  the  company,  or  in 
the  business  of  transportation  as  a  common  carrier  of  freight  or 
passengers  over  the  road  or  canal  owned,  leased,  controlled  or 
worked  by  the  company — except  to  the  extent  of  his  ownership 
of  stock  therein. 

No  railroad  company  or  other  common  carrier  shall  combine 
or  make  any  contract  with  the  owners  of  any  vessel  that  leaves 
port  or  makes  port  in  the  state,  or  with  any  common  carrier, 
by  which  combination  or  contract  the  earnings  of  the  one  doing 
the  carrying  are  to  be  shared  by  the  others  not  doing  the  car- 
rying. And  whenever  a  railroad  corporation  shall,  for  the  pur- 
pose of  competing  with  any  other  common  carrier,  lower  its 
rates  for  transportation  of  passengers  or  freight,  from  one  point 
to  another,  such  reduced  rates  shall  not  be  again  raised  or  in- 
creased from  such  standard  without  the  consent  of  the  govern- 
mental authority,  in  which  shall  be  vested  the  powers  to  regu- 
late fares  or  freights. 

Provision  is  made  for  the  election  of  three  commissioners  of 
transportation,  who  have  full  power  and  are  required  to  estab- 
lish rates  of  charges  for  the  transportation  of  passengers  or 
freight  by  railroad  or  other  transportation  companies,  and  to 
publish  the  same,  from  time  to  time,  with  such  changes  as  thej- 
raay  make.  Any  failure  to  conform  to  the  established  rates  of 
transportation  on  the  part  of  a  transportation  company  shall 
subject  the  company  to  a  fine  not  exceeding  twenty  thousand 
dollars;  and  any  officer  or  employee  of  a  company  who  shall  de- 
mand or  receive  rates  in  excess  of  those  established  by  the  com- 
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mission  shall  be  fined  not  exceeding  five  thousand  dollars  and 
imprisoned  not  exceeding  one  year. 

In  regard  to  taxation,  it  is  amongst  other  things  provided  that 
land  and  the  improvements  thereon  shall  be  separately  assessed, 
and  that  cultivated  and  uncultivated  land  of  the  same  quality 
and  similarly  situated  shall  be  assessed  at  the  same  value. 

It  also  provided  that  a  mortgage,  deed  of  trust,  contract  or 
obligation  by  which  a  debt  is  secured  shall,  for  the  purposes  of 
a5»sessment  and  taxation,  be  deemed  and  treated  as  an  interest 
in  the  property  affected  thereby,  and  except  as  to  railroads  or 
quasi  public  corporations,  in  case  of  debt  so  secured,  the  value 
of  the  property  affected  by  such  mortgage,  deed  of  trust,  con- 
tract, or  obligation,  less  the  value  of  such  security,  shall  be 
assessed  and  taxed  to  the  owner  of  the  property,  and  the  value 
of  the  security  shall  be  assessed  and  taxed  to  the  owner  of  Ihe 
security  in  the  county  where  the  property  is  situated. 

The  tax  levied  is  made  a  lien  upon  the  property  and  the 
security,  and  may  be  paid  by  either  party;  if  paid  by  the 
owner  of  the  security,  the  amount  of  the  tax  shall  become  a 
part  of  the  debt  secured,  and  if  the  tax  on  the  security  is  paid 
by  the  owner  of  the  property,  it  shall  constitute  to  that  extent 
a  payment  of  the  debt  secured. 

Every  contract  by  which  a  debtor  is  obliged  to  pay  ony  tax 
or  assessment  on  money  loaned,  or  on  any  mortgage,  deed  of  trust 
or  other  lien,  shall,  as  to  any  interest  specified  therein,  or  as  to 
such  tax  or  assessment,  be  null  and  void. 

The  right  to  collect  rates  or  compensation  for  the  use  of 
water  supplied  to  any  county,  city  or  town  or  the  inhabitants 
thereof,  is  declared  to  be  a  franchise,  and  cannot  be  exercised 
except  by  authority  of  and  in  the  manner  prescribed  by  law. 

No  corporation  now  existing,  or  that  may  hereafter  be  formed, 
under  the  laws  of  the  state,  shall  employ,  directly  or  indirectly, 
in  any  capacity,  any  Chinese  or  Mongolian,  nor  shall  they  be  em- 
ployed in  any  state,  county,  municipal,  or  other  public  work. 
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The  legislature  is  required  to  pass  laws  prohibiting  the  intro- 
duction of  Chinese  into  the  state  after  the  adoption  of  the 
Constitution. 

It  is  declared  that  no  native  of  China  shall  enjoy  the  elective 
franchise.  And  the  convention,  in  their  address  to  the  people 
of  the  state,  say  that  this  provision  is  introduced  to  guard 
against  a  possible  change  in  the  naturalization  laws  admitting 
Chinese  to  citizenship,  and  that  it  was  necessary  to  exclude  all  i 

natives  of  China  in  order  to  avoid  the  prohibition  contained  in 
the  fifteenth  amendment,  which  declares  that  "The  right  of 
"  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
"  abridged  by  any  state  on  account  of  race,  color,  or  previous 
"  condition  of  servitude." 

It  is  difficult  to  apprehend  how  the  prohibition  contained  in 
the  fifteenth  amendment  is  avoided  by  declaring  beforehand  to 
the  United  States  that  if  the  Chinese  are  permitted  by  the 
naturnlization  laws  to  become  citizens,  they  shall  nevertheless 
not  enjoy  the  elective  franchise.  This  attempt  to  repeal  the 
fifteenth  amendment  will  not,  in  my  judgment,  stand  the  test 
of  judicial  scrutiny.  If  they  had  said  in  the  constitution  that 
no  man  wearing  a  queue  should  enjoy  the  elective  franchise,  the 
prohibition  might  have  been  avoided — because  the  fifteenth 
amendment  to  the  constitution  says  nothing  about  queues — but 
it  does  protect  all  races  and  all  colors  when  they  become  citizens. 
In  connection  with  this  subject  it  may  not  be  out  of  place  to 
refer  to  a  case  tried  during  the  last  month,  in  which  Justice 
Field,  of  the  Supreme  Court,  whilst  holding  the  United  States 
Circuit  Court  in  San  Francisco,  decided  a  question  of  some 
interest  which  arose  under  the  provisions  of  an  ordinance  of 
the  city  of  San  Francisco. 

The  state  had  passed  a  law  limiting  the  number  of  persons 
who  might  reside  or  lodge  in  a  room  or  tenement  having  a 
capacity  of  so  many  cubic  feet,  and  a  violation  of  the  provision 
of  this  law  subjected  the  party  to  imprisonment  in  the  county 
jail.     A  Chinaman  in  San  Francisco  was  convicted  of  violating 
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the  law  and  sentenced  to  imprisonment  in  the  county  jail.  The 
authorities  of  the  city  of  San  Francisco  passed  an  ordinance 
providing  that  all  persons  confined  in  the  jail  of  the  city  should 
have  their  hair  cut  off  within  one  inch  of  their  heads. 

The  sheriff,  in  obedience  to  the  ordinance,  cut  off  the  queue 
of  the  Chinaman,  and  he  brought  suit  against  tlie  sheriff  for 
damages.  The  complaint  was  demurred  to,  and  the  U.  S. 
Circuit  Court,  Judge  Field  presiding,  overruled  the  demurrer, 
holding  that  the  act  of  the  sheriff  was  unauthorized  and  a 
trespass;  that  the  ordinance  of  the  city  was  void;  that  the 
city  under  its  charter  was  not  authorized  to  pass  such  an  ordi- 
nance ;  and  second,  that  it  was  a  cruel  and  unusual  punishment 
and  in  violation  of  the  constitution  of  the  United  States. 

All  contracts  for  the  sale  of  shares  of  the  capital  s:ock  of 
any  corporation  or  association  on  margin  or  to  be  delivered  at 
a  future  day  shall  be  void,  and  any  money  paid  on  such  con- 
tracts may  be  recovered  by  the  party  paying  it  by  suit  in  any 
court  of  competent  jurisdiction. 

In  civil  actions  throe-fourths  of  a  jury  may  render  a  verdict. 

The  provisions  of  the  constitution  are  declared  to  be  manda- 
tory and  prohibitory,  unless  by  express  words  they  are  declared 
to  be  otherwise. 

The  Supreme  Court  of  the  state  consists  of  one  chief  justice 
and  six  associate  justices.  The  state  is  divided  into  two  judi- 
cial departments,  and  the  court  may  sit  in  departments  or  in 
banc. 

The  chief  justice  is  required  to  assign  three  of  the  asso- 
ciate justices  to  each  of  the  departments,  which  assignment 
may  be  changed  from  time  to  time,  the  justices  being  compe- 
tent to  sit  in  either  department.  Each  department  shall  have 
the  power  to  hear  and  determine  causes. 

The  chief  justice  is  required  to  apportion  the  business  to 
each  department,  and  may  in  his  discretion  order  any  cause 
before  the  court  to  be  heard  in   banc.     No  judgment  of  a 
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department  shall  be  final  until  the  expiration  of  thirty  days 
unless  approved  by  the  chief  justice  in  writing,  with  the  con- 
currence of  two  associate  justices.  Within  the  period  of 
thirty  days,  unless  so  approved,  a  court  in  banc  may  be  called, 
either  by  four  associate  justices  or  by  the  chief  justice,  for 
the  hearing  of  any  particular  cause;  the  chief  justice  is 
authorized  to  convene  the  court  in  banc  at  any  time. 

Before  drawing  their  salaries  the  justices  of  the  Supreme 
Court  and  the  judges  of  the  superior  courts  are  required  to 
make  and  file  an  affidavit  that  no  case  remains  undecided  in 
their  courts  which  has  been  submitted  for  ninety  days. 

Many  of  these  provisions  of  the  constitution  of  California 
partake  of  the  character  of  ordinary  acts  of  legislation ;  they 
are  in  fact  laws  or  ordinances  adopted  without  the  concurrence 
of  the  legislative  and  executive  departments  of  the  government, 
and  yet  operating  directly  upon  the  individual. 

CONNECTICUT. 

The  State  of  Connecticut  has  adopted  a  mode  of  procedure  in 
courts  of  justice  similar  in  its  general  features  to  that  now  in 
force  in  twenty  states  and  seven  territories.  The  object  being: 
First,  to  abolish  (with  certain  exceptions)  the  various  forms  of 
civil  actions,  and  allow  the  suitor  to  come  into  court  with  a 
simple  complaint,  stating  in  plain  language  his  real  grievance  ; 
second,  to  permit  the  concurrent  administration  of  law  and 
equity  by  one  and  the  same  court,  and  in  the  same  course  of 
procedure. 

An  Act  has  also  been  passed  declaring  "  That  every  tramp 
"shall  be  punished  by  imprisonment  in  the  state  prison  not 
"  more  than  one  year." 

Tax  liens  may  be  foreclosed  in  the  manner  provided  by  law 
for  the  foreclosure  of  mortgages  of  real  estate,  and  the  court 
may  limit  the  time  of  redemption  or  order  the  sale  of  the 
property. 
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GEORGIA. 

The  most  important  law  passed  by  the  Georgia  Legislature  is 
an  Act  authorizing  the  issue  of  stat^  bonds  to  redeem  the  out- 
standing indebtedness  of  the  state  falling  due.  They  are 
coupon  bonds  payable  to  bearer,  and  issued  in  suras  of  not  less 
than  five  nor  more  than  one  hundred  dollars,  and  in  no  event 
to  be  sold  for  less  than  par.  They  bear  four  per  cent,  interest, 
and  are  payable  in  six  years  at  the  oflBce  of  the  state  treasurer; 
the  interest  is  payable  on  the  1st  of  January  of  each  year,  the 
bonds  to  be  engraved  on  the  best  bank-note  paper,  and  of  a 
particular  dimension,  as  fixed  by  the  Act.  They  are  being  readily 
bought  up,  and  will  pass  as  bank-notes.  The  question  hns  been 
raised  as  to  whether  they  come  within  the  provision  of  the 
Federal  Constitution  against  the  emission  of  bills  of  credit. 
This  Act  was  approved  December  14,  1878.  There  is  an  Act 
approved  December  16,  1878,  providing  for  the  probate  of  for- 
eign wills,  where  the  testator  has  died  in  another  state,  leaving 
property  in  the  State  of  Georgia  disposed  of  by  said  will.  The 
courts  of  ordinary  of  the  several  counties  may  take  proof  of  the 
will,  and  if  no  person  resident  of  the  state  has  been  appointed 
executor,  may  issue  letters  of  administration  with  the  will 
annexed. 

And  also  an  Act  to  authorize  common  carriers  who  have 
transported  freight  to  destination,  and  are  unable  to  deliver  the 
same  in  six  months,  to  sell  the  same  at  public  auction  for  cash, 
after  publication  in  a  newspaper  for  four  weeks,  amd  to  deposit 
the  proceeds  of  the  sale  in  a  state  or  national  bank  to  be 
selected  by  the  carrier.  Perishable  articles  may  be  sold  at 
short  notice.     Approved  December  16,  1878. 

ILLINOIS. 

The  State  of  Illinois,  by  an  Act  approved  May  7,  1879,  pro- 
vided that  no  real  estate  should  be  sold  by  virtue  of  any  power 
of  sale  contained  in  a  mortgage,  deed  of  trust  or  other  convey- 
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ance  in  the  nature  of  a  mortgage,  executed  after  the  taking 
eflfect  of  the  Act,  but  that  all  such  instruments  should  be  fore- 
clased  in  the  manner  provided  for  foreclosing  mortgages  con- 
taining no  power  of  sale,  and  by  judgment  of  a  court  of  com- 
petent jurisdiction. 

By  another  Act,  approved  May  29,  1879,  it  is  provided  that 
conductors  of  railroad  trains,  and  the  captain  or  master  of  any 
steamboat  carrying  passengers,  witljin  the  jurisdiction  of  the 
state,  shall  be  invested  with  police  powers  while  on  duty  on 
their  respective  trains  or  boats. 

MASSACHUSETTS. 

The  most  important  Act  of  a  general  nature  passed  by  the 
legislature  of  this  state  is  an  Act  approved  April  23,  1879, 
providing  a  remedy  by  suit  for  those  having  claims  against  the 
commonwealth. 

The  causes  to  be  tried  in  the  same  manner  in  all  respects  as 
suits  at  common  law — and  if  there  is  a  final  decision  in  favor  of 
the  claimant,  the  chief  justice  of  the  superior  court  shall  cer- 
tify the  amount  found  due,  with  costs,  to  the  governor,  who  is 
authorized  to  draw  his  warrant  for  the  amount  on  the  trea- 
surer and  receiver  general. 

By  anotl\er  Act,  approved  March  21, 1879,  it  is  provided  that 
whenever  a  person  arrested  on  criminal  process  has  been  ordered 
to  recognize  with  sureties  for  his  appearance,  he  may,  instead 
of  giving  secilrities,  give  his  personal  recognizance  and  deposit 
with  the  clerk  or  justice  of  the  court  the  amount  of  bail  which 
he  is  ordered  to  furnish. 

MISSISSIPPI. 

The  State  of  Mississippi  has  passed  a  very  stringent  law 
against  the  carrying  of  concealed  weapons. 

Also  providing  a  summary  mode  of  trying  cases  of  contested 
elections  for   county  officers  before  a  justice  of   the  peace, 
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with  the  right  of  appeal  to  the  Circuit  Court  when  the  case  is 
to  be  tried  de  novo.  The  verdict  of  the  jury  determines  who 
is  entitled  to  the  commission. 


MISSOUEI. 

The  last  session  of  the  Missouri  legislature  was  the  revising 
session ;  the  revised  statutes  have  not  yet  been  published,  and 
do  not  take  eflFect  until  the  first  of  November  next,  except  such 
Acts  as  by  the  provisions  therein  contained  take  effect  at  a 
different  time. 

There  are  a  very  few  Acts  of  a  general  nature  which  take 
effect  before  the  first  of-  November ;  amongst  them  are  the 
following: 

By  an  Act  approved  April  26,  1879,  it  was  provided  that  any 
person  being  a  candidate  for  election  to  any  oflSce  of  honor, 
trust  or  profit  in  the  state,  who  shall  promise  to  discharge  the 
duties  of  the  ofiice  for  a  sum  less  than  the  salary,  fees  or  emolu- 
ments as  fixed  by  the  laws  of  the  state ;  or  to  pay  back  any 
portion  of  the  salary,  fees  or  emoluments,  as  an  inducement  to 
voters  at  such  election,  shall,  on  conviction,  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars,  or  imprisoned  in  the  county  jail 
not  less  than  ten  days  nor  more  than  six  months,  or  by  both 
fine  and  imprisonment,  and  shall  forfeit  the  oflSce  to  which  he 
shall  have  been  elected.  A  spirit  of  economy  had  induced  the 
people  of  some  of  the  counties  to  elect  men  to  oflSce  who  agreed 
to  sei've  for  less  than  the  lawful  fees  or  salary,  and  this  law  is  a 
reproof  of  such  action. 

By  an  Act  approved  March  9,  1879,  it  is  provided  that  no 
tax  shall  be  assessed,  levied  or  collected  in  the  several  counties 
of  the  state  except,  the  state  tax  and  tax  necessary  to  pay  the 
funded  or  bonded  debt  of  the  state,  the  tax  for  current  county 
expenditures  and  for  schools — except  under  certain  limitations 
and  conditions  prescribed  in  the  Act,  which  are  as  follows : 
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Whenever  the  county  court  of  a  county  is  satisfied  that  there 
exists  a  necessity  for  the  assessment,  levy  and  collection  of  other 
taxes  than  those  first  enumerated,  they  shall  request  the  pro- 
secuting or  county  attorney  to  present  a  petition  to  the  Circuit 
Court  of  the  county,  or  judge  in  the  vacation,  setting  forth  the 
reasons  why  such  tax  should  be  levied  and  collected— and  the 
Circuit  Court  or  judge,  being  satisfied  of  the  necessity  for  such 
tax  and  that  the  levy  and  collection  of  the  same  will  not  conflict 
with  the  Constitution  and  laws  of  the  state,  shall,  by  order,  di- 
rect the  county  court  to  levy  and  collect  the  tax. 

And  the  judges  of  the  county  court  are  prohibited,  under 
penalty,  from  assessing,  levying  or  collecting  any  tax  other  than 
those  first  enumerated,  without  an  order  from  the  Circuit  Court, 
obtained  in  the  manner  above  described. 

This  Act  was  intended  to  avoid  the  process  of  the  federal 
courts  requiring  the  county  courts  to  levy  and  collect  taxes  to 
pay  judgments  rendered  against  counties  on  their  bonded  in- 
debtedness— there  being  a  conflict  in  the  decisions  of  the  state 
and  federal  courts  as  to  the  validity  of  certain  county  bonds, 
and  as  to  the  power  of  the  counties  to  issue  them. 

The  United  States  Circuit  Courts  for  the  districts  of  Missouri, 
Judges  Dillon,  Krekle,  and  Treat,  have  decided  this  Act  of 
the  Missouri  legislature  to  be  unconstitutional  and  void,  as  im- 
pairing the  obligations  of  contracts,  by  impairing  the  remedy 
in  force  when  the  contract  was  made. 

OHIO. 

By  an  Act  of  the  General  Assembly  of  Ohio,  approved  March 
27,  1875,  provision  was  made  for  the  appointment  by  the  gover- 
nor of  three  commissioners,  to  revise  and  consolidate  the 
statute  laws  of  the  state,  and  it  is  declared  that  in  performing 
this  duty  the  commissioners  "shall  bring  together  all  the 
"statutes,  and  parts  of  statutes,  relating  to  the  same  matter, 
"  omitting  redundant  and  obsolete  enactments,  and  such  as  have 
"  no  influence  on  existing  rights  or  remedies,  making  alterations 
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to  reconcile  contradictions,  supply  omissions  and  amend  im- 
perfections in  the  original  acts,  so  as  to  reduce  the  general 
"  statutes  into  as  precise  and  comprehensive  a  form  as  is  con- 
"  sistent  with  clear  expression  of  the  will  of  the  general  as- 
"  sembly — rejecting  all  ambiguous  and  equivocal  words,  and  all 
"  tautology  and  circuitous  phraseology."  They  are  also  re- 
quired to  arrange  the  laws  under  suitable  titles,  with  reference 
to  the  original  Acts  from  which  they  are  compiled,  and  to  make 
foot  notes  of  the  decisions  of  the  Supreme  Court  upon  the  same. 

The  commissioners  have  been  engaged  for  four  years  in  the 
work,  and  it  has  just  been  completed,  and  is  to  be  published  in 
two  volumes  by  the  first  of  December  next. 

But  few  Acts  of  a  general  nature  have  been  passed  by  the 
last  general  assembly,  and  none  of  them  particularly  noteworthy, 
except  an  Act  approved  March  6,  1879,  providing  that  a  court 
from  which  any  execution  or  order  of  sale  has  issued  shall,  upon 
notice  and  motion  of  the  officer  or  interested  party,  punish  as 
for  contempt  any  purchaser  of  real  property  failing  to  pay  the 
purchase  money  therefor. 

PENNSYLVANIA. 

The  State  of  Pennsylvania,  at  the  last  session  of  its  legis- 
lature, enacted  but  few  laws  of  a  general  nature  which  are 
particularly  noteworthy. 

An  Act  approved  April  30,  1879,  provides  for  the  punish- 
ment of  tramps  by  imprisonment  for  a  term  not  exceeding  twelve 
months. 

By  another  Act  attorneys  are  entitled  to  a  writ  of  error  from 
the  Supreme  Court  in  cases  of  proceedings  against  them  for 
unprofessional  conduct. 

By  an  Act  approved  June  11,  1879,  it  is  provided  that  when 
a  wife  has  been  deserted  by  her  husband,  she  is  authorized  to 
bring  suit  against  her  husband,  or  any  one  else,  without  the 
intervention  of  a  trustee  or  next  friend. 
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By  another  Act  approved  June  11,  1879,  it  is  provided  that 
judgment  debtors,  or  other  persons  having  knowledge,  may  be 
examined  under  oath  for  the  discovery  of  property  subject  to 
execution,  after  the  issuance  of  an  execution  and  a  return  of  no 
property  found. 

TEXAS. 

In  Texas  the  bell-punch  law  has  been  adopted,  to  take  effect 
on  the  1st  of  October,  1879. 

And  by  an  Act  approved  April  2,  1879,  entitled  "An  Act  to 
"  suppress  lawlessness  and  crime,  and  to  organize  a  force  for 
"  that  purpose,"  the  governor  is  authorized  to  organize  a  com- 
pany of  twenty-five  men,  besides  their  officers,  who  are  to  be 
armed  and  equipped,  and  subsisted  by  the  state ;  they  are 
vested  with  certain  police  powers,  and  authorized  to  arrest 
persons  charged  with  crime ;  they  are  to  be  governed  by  the 
rules  and  regulations  of  the  United  States  Army,  and  the  articles 
of  war,  so  far  as  the  same  may  be  applicable. 

By  an  Act  approved  April  21,  1879,  it  is  provided  "  that  no 
"  deed,  mortgage,  contract,  bond  for  title  or  other  written  in- 
"  strument  relating  to  land,  shall  be  registered  or  recorded,  un- 
"  less  it  is  shown  by  recitals  in  such  instruments  whether  the 
"  grantor  was  married  or  single  at  the  time  he  acquired  his 
''  interest  in  the  land ;  if  married,  the  name  of  the  husband  or 
"  wife ;  whether  the  husband  or  wife  is  dead ;  whether  the  land 
"  is  separate  or  community  land  of  the  grantor,  and  whether 
"  the  grantee  is  single  or  married,  and  if  married,  the  name  of 
''  the  husband  or  wife." 

On  the  28th  of  July,  1876,  an  Act  was  approved  providing 
for  the  appointment  of  five  commissioners  to  revise  and  digest 
the  laws  of  the  state.  They  made  report  of  their  work  on  the 
1st  of  January,  1879.  It  was  approved.  I  have  not  been  able 
to  see  a  copy  of  the  digest,  but  I  may  state  that  the  civil  code 
goes  into  effect  on  the  first  of  September,  1879.     The  penal 
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code  and  the  code  of  criminal  procedure  went  into  effect  on  the 
24th  of  July  last. 

VERMONT. 

Vermont  has  passed  a  law  providing  for  taxing  the  deposits 
of  savings  banks,  savings  institutions,  and  trust  companies, 
the  tax  is  to  be  paid  by  the  companies  on  account  of  the  de- 
positors. 

Also,  an  Act  approved  January  1, 1879,  providing  for  mort- 
gages of  personal  property. 

This  is  the  first  chattel  mortgage  law  that  ever  existed  in 
Vermont. 

Provision  has  been  made  by  law  for  the  appointment  of  two 
commissioners  to  revise,  redraft,  compile,  consolidate  and 
arrange  in  methodical  order,  the  public  statutes  of  the  state. 

As  to  some  of  the  states  I  have  not  been  able  to  obtain  ac- 
cess to  the  laws  passed  during  the  last  year.  In  others,  no 
laws  have  been  passed  which  have  been  deemed  worthy  of 
special  mention,  and  of  the  states  which  hold  biennial  sepsions 
it  so  happen^  that  in  nearly  all  of  them  no  session  of  the  legis- 
lature was  held  during  the  last  year. 

ACTS  OF  CONGRESS. 

An  Act  to  establish  a  national  board  of  health,  to  consist  of 
seven  members,  to  be  appointed  by  the  president,  with  the  ad- 
vice of  the  senate,  and  one  medical  officer  of  the  army,  one  of 
the  navy,  one  of  the  marine  hospital  service,  and  one  officer  from 
the  department  of  justice,  whose  duty  shall  be  to  obtain  in- 
formation upon  all  matters  affecting  the  public  health ;  to  advise 
the  several  departments  of  the  government,  the  executives  of 
the  several  states,  and  the  commissioners  of  the  District  of 
Columbia,  on  all  questions  submitted  to  them,  or  whenever,  in 
the  opinion  of  the  board,  such  advice  may  tend  to  the  preser- 
vation and  improvement  of  the  public  health. 
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The  Academy  of  Science  is  requested  to  co-operate  with 
them,  and  they  are  to  report  at  the  next  session  of  Congress  a 
plan  for  a  national  public  health  organization.  Approved 
March  3,  1879. 

A  joint  resolution  was  passed  appropriating  $50,000  to  pay 
expenses  incurred  in  investigating  the  origin  and  causes  of 
epidemic  diseases,  especially  yellow  fever  and  cholera,  and  the 
best  method  of  preventing  their  introduction  into  the  United 
States. 

An  appropriation  was  made  of  $250,000  to  be  set  apart  as  a 
perpetual  fund  for  the  purpose  of  aiding  the  education  of  the 
blind  in  the  United  States,  through  the  American  Printing 
House  for  the  Blind,  by  Act  approved  March  3,  1879. 

Also  an  Act  was  passed  at  the  late  session  admitting  certain 
women  to  practise  before  the  Supreme  Court  of  the  United 
States. 

Also,  an  Act  providing  for  taking  criminal  cases  to  the  Cir- 
cuit Court  from  the  District  Court,  by  writ  of  error,  where  the 
sentence  is  imprisonment,  or  fine  and  imprisonment,  and  the 
fine  exceeds  the  sum  of  $300. 

One  of  the  provisions  of  the  last  census  Act,  enacted  March 
9,  1879,  provides,  that  if  any  state  or  territory  shall,  by  its 
officers,  and  according  to  the  rules  and  forms  prescribed  by  the 
Act  of  Congress,  take  a  semi-decennial  census,  the  United 
States  government  will  pay  fifty  per  cent,  of  the  cost. 

And,  now,  gentlemen  of  the  association,  having,  in  a  very 
imperfect  manner,  completed  the  special  task  assigned  me,  I 
have  only  a  few  words  to  say  in  reference  to  the  general  objects 
of  the  association  as  indicated  by  the  wisdom  of  those  who 
formed  it. 

We  have  undertaken  to  advance  the  science  of  jurisprudence, 
promote  the  administration  of  justice  and  uniformity  of  legisla- 
tion throughout  the  Union,  uphold  the  honor  of  the  profession 
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of  the  law,  and  encourage  cordial  intercourse  among  the  mem- 
bers of  the  American  bar. 

If  we  shall  prove  ourselves  equal  to  this  undertaking,  we  will 
deserve  the  gratitude  not  only  of  the  present  but  of  the  coming 
generations. 

It  has  been  said  by  an  eminent  English  writer  that  "  the 
"  whole  story  of  law — as  the  story  of  every  other  department  of 
"human  life — is  the  story  of  human  error,  but  also  the  story  of 
"  truth  and  resistance  to  error,  not  to  say  of  triumph  over  it.  It 
"  is  by  virtue  of  good  laws  and  not  of  the  bad,  that  states  have 
"  progressed  and  nations  continue  to  live  ;  and  it  is  because  the 
"  vast  bulk  of  the  law  in  all  countries,  even  the  worst  governed, 
"  has  done  more  to  secure  human  freedom  than  to  impair  it,  that 
"civilization  has  progressed  as  far  as  it  has." 

In  securing  the  adoption  of  good  laws,  the  members  of  our 
profession,  as  long  as  they  have  maintained  its  honor,  have  al- 
ways exercised  a  greater  influence  than  all  other  classes  in  the 
community  combined.  Whilst  not  legislators  themselves,  thoy 
have  much  to  do  in  directing  the  wheels  of  legislation. 

From  the  nature  of  their  calling  it  becomes  their  duty  to 
watch  the  operation  of  all  laws,  whether  they  result  from  pos- 
itive legislation  or  custom,  and  endeavor  to  improve  them  in 
the  interest  of  humanity.  Individual  effort  may  accomplish 
much,  but  concerted  action  will  accomplish  more. 

Public  opinion  is  in  this  country  the  source  of  all  laws, 
whether  they  appear  in  the  form  of  customs  which  arise  from 
the  common  consent  of  a  people  in  a  community — and  which 
always  exist  before  there  is  any  written  law  on  the  subject  to 
which  they  relate — or  from  statutes  which  are  enacted  by  their 
representatives  who  are  authorized  to  make  laws. 

In  no  country  where  the  English  language  is  spoken  can  the 
supreme  political  authority  long  persist  in  counteracting  the 
will  of  the  bulk  of  the  population,  no  matter  what  may  be  the 
form  of  government. 
5 
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But  public  opinion  is  so  often  wrong — the  turbulence  of 
human  passions  and  the  promptings  of  individual  interest  so 
often  urge  men  to  violate  the  principles  of  right  in  the  passage 
of  unjust  laws,  even  in  the  best  regulated  societies,  that  untir- 
ing effort  and  unceasing  vigilance  are  necessary  to  maintain 
truth  and  establish  justice  on  a  firm  foundation.  Efforts  at  so- 
cial reform,  political  convulsions  and  domestic  insurrections 
agitate  the  sea  of  public  sentiment  until  the  tempestuous  waves 
threaten  to  sweep  away,  and  do  often  sweep  away,  the  barriers 
which  protect  individual  right. 

John  Stuart  Mill  has  well  said  :  "  That  in  the  world  of  law 
'  no  less  than  in  the  physical  world  every  commotion  and  conflict 
'of  the  elements  has  left  its  mark  behind  in  some  breach  or  ir- 
'  regularity  of  the  state ;  every  struggle  which  ever  rent  the 
'bosom  of  society  is  apparent  in  the  disjointed  condition  of  the 
'  part  of  the  field  of  law  which  covers  the  spot;-  nay  the  very 
'  traps  and  pit-falls  which  one  contending  party  set  for  another 
'  are  still  standing,  and  the  teeth,  not  of  hyenas  only,  but  of 
'  foxes  and  all  cunning  animals  are  imprinted  on  the  curious 
'  remains  found  in  these  antediluvian  caves."  (Essay  on  Ben- 
tham.) 

It  is  the  business  of  those  who  have  studied  the  science  of 
human  rights,  whether  they  be  on  the  bench,  at  the  bar,  in  the 
social  circle,  or  in  the  halls  of  legislation,  to  see  that  public 
sentiment  springs  from  a  pure  fountain  and  flows  in  an  unob- 
structed channel,  and  that  the  laws  adopted  in  pursuance  of  its 
mandates  shall  secure  to  each  citizen  the  fulness  of  individual 
existence,  and  impose  so  much  restraint  only  upon  each  as  is 
necessary  for  the  good  of  all. 


BEAD   BT 
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Shifting  Uses  j  from  the  Stand-point  of  the  Nineteenth  Century, 

Mr.  President  and  Gentlemen  : — By  the  courtesy  of  the 
Executive  Committee,  the  duty  has  been  assigned  me  of  re«nding 
an  essay  before  you,  upon  a  subject  connected  with  the  objects 
of  this  Association  :  They  are  stated  in  the  first  article  of  the 
Constitution  to  be  "the  advancement  of  the  science  of  juris- 
"  prudence;  the  promotion  of  the  administration  of  justice  and 
"  uniformity  of  legislation  throughout  the  Union  ;  the  uphold- 
"  ing  the  honor  of  the  profession  of  the  law ;  and  encoiirage- 
"  ment  of  cordial  intercourse  among  the  members  of  the 
"  American  Bar." 

Within  this  by  no  means  narrow  range,  I  hope  to  confine 
myself  in  addressing  you  upon  the  subject  of  "  Shifting  Uses, 
"  from  the  Stand-point  of  the  Nineteenth  Century." 

Appreciating  highly  the  favor  of  the  committee,  whose  good- 
will has  manifested  itself  in  so  complimentary  a  manner,  I  am 
yet  somewhat  at  a  loss  how  to  proceed,  and  feel  that  in  limine  I 
must  bespeak  your  kind  consideration  and  friendly  criticism  of 
this,  the  first  essay  before  the  American  Bar  Association — it  is 
for  me  to  show  the  way,  to  open  a  path,  to  lead  out,  as  it  were, 
the  first  company  in  the  regiment  on  this  our  first  dress  parade, 
and  were  I  not  assured  of  your  kindly  greeting,  that  modesty, 
which  is  one  of  the  graces  of  our  profession,  might  well  cause 
me  to  hesitate  before  advancing  farther. 

(71) 


72  AMERICAN  BAS  ASSOCIATION. 

There  is  some  degree  of  embarrassment  in  selecting  one's  own 
subject.  The  barrister's  brief  suggests  antagonism,  and  a  re- 
tainer usually  presupposes  an  adversary;  but,  in  choosing  a 
topic  for  an  essay,  there  is  no  opposition  to  encounter,  except 
such  as  one  chooses  to  create — you  can  give  an  opinion  and 
dissent  therefrom,  making  your  reasons  for  each,  after  the 
manner  of  all  courts,  equally  convincing;  you  can  render  a 
verdict  and  set  it  aside  with  perfect  composure  and  the  utmost 
irresponsibility;  you  become,  in  short,  an  involuntary  imitator 
of  Mr.  Toots,  conducting  his  imaginary  business  correspondence 
with  unknown  mercantile  firms,  while  you  vainly  search  for  a 
feigned  issue.  I  am,  however,  materially  aided  in  my  choice 
by  the  position  assigned  me  among  the  essayists,  for,  as  in 
all  well  regulated  institutions,  it  is  the  invariable  custom  to 
deliver  the  salutatory,  if  not  in  an  unknown  tongue,  at  least  in 
unfamiliar  speech  ;  hence,  to  a  certain  extent,  my  theme  is  indi- 
cated in  advance;  and,  as  on  our  return  to  our  Alma  Mater 
we  listen  with  intent  faces  to  the  Greek  address,  or  follow,  with 
enthusiasm,  the  Latin  oration,  even  in  the  marvellous  pro- 
nunciation of  the  Continental  school,  yet,  if  put  to  the  discovery 
our  Greek  may  limit  itself  to  "7oy  ffiza/xsc^o/isi^o::  npoaifpfj 
zo?.ufi7jTc::  Vduffaeu^/'  and  a  translation  be  required  when  our 
brother,  newly  graduated,  illustrates  agency  by  ''* Ke  farkit  per 
ahliume  farkit  per  say;  "  so,  in  addressing  you  upon  **  Shifting 
Uses,"  I  follow  the  wholesome  precedent  of  suggesting  a  topic 
concerning  which  we  can  all  look  wise,  and  about  which  few 
know  more  than  their  fellows. 

Please  bear  in  mind  that  this  proceeding  is  entirely  ex  parte, 
and  that  although  I  may  have  to  refer  to  Henry  the  Eighth,  to 
do  justice  to  my  subject,  yet  I  have  brought  the  present  century 
into  immediate  juxtaposition.  Should  I  perchance  wander  from 
a  beaten  path,  I  yet  hope  to  keep  myself  within  constitutional 
limits. 

In  the  year  1536  the  English  Parliament,  apparently  troubled 
in  its  mind  as  to  encroachments  upon  the  common  law,  enacted 
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the  Stitiite  of  Uses  and  Wills,  the  preamble  to  which  contained, 
among  other  clauses,  the  following : 

'*  Whereas  by  the  common  law  of  this  realm,  lands,  tene- 
"  ments,  and  hereditaments  be  not  devisable  by  testament  nor 
"  ought  to  be  transferred  from  one  to  another  but  by  solemn 
"  livery  and  seizin,  matter  of  record,  writing  sufficient,  made 
"  bona  fide  without  covin  or  fraud ;  yet,  nevertheless,  divers  and 
"sundry  imaginations^  subtle  inventions  and  practices,  have 
"  been  used,  whereby  the  hereditaments  of  this  realm  have  been 
"  conveyed  from  one  to  another  by  ...  .  assurances  craftily 
"  made  to  secret  uses,  intents,  and  trusts,  and  also,  by  wills  and 
"  testaments,  sometimes  made  by  nude  parol  and  words,  some- 
"time  by  signs,  and  token,  and  sometime  by  writing;  and  for 
"  the  most  part  made  by  such  persons  as  be  visited  by  sickness, 
" .  .  .  .  who,  being  provoked  by  greedy  and  covetous  per- 
"  sons,  lying  in  wait  about'  them,  do  many  times  dispose  indis- 
"  erectly  and  unadvisedly  their  lands  and  inheritance,  by  reason 
"whereof"  (after  reciting  many  grievances)  "other  incon- 
"veniences  have  happened  and  daily  do  increase  among  the 
"  Ring's  subjects  to  their  great  trouble  and  inquietness"  .  .  .  . 

To  remedy  this  state  of  affairs  the  statute  of  TJses*and  Wills, 
known  as  the  27  Henry  VIII.,  chap.  10,  was  passed,  and  thus, 
as  Blackstone  expresses  it,  "  the  statute  conveyed  the  possession 
"to  the  use  and  transferred  the  use  into  the  possession,  thereby 
"  making  the  cesiui-jutf  use  complete  owner  of  the  lands  and 
"  tenements,  as  well  in  law  as  equity ;"  or,  as  Reeves  states  it, 
"  By  a  kind  of  legal  magic,  the  whole  framework  of  landed 
"  property  seemed  on  a  sudden  to  be  changed,  and  every  man 
"  who  before  had  only  the  use  of  his  estate  at  the  mercy  of  his 
"  feoffee,  was  made  in  an  instant  the  complete  and  lawful  owner 
"  of  it." 

It  would  seem  that  the  evils  being  cured,  the  common  law 
could  rest  in  peace;  but  (I  follow  Blackstone's  words)  "the 
"various  necessities  of  mankind  induced  the  judges  very  soon 
"  to  depart  from  the  rigor  and  simplicity  of  the  rules  of  the 
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"  common  law  and  to  allow  a  more  minute  and  complex  con- 
'^  struction  upon  conveyances  to  uses  than  upon  others,  and, 
"  although  the  Statute  of  Uses,  having  in  view  the  protection 
"  of  the  people,  conveyed  the  possession  to  the  use  and  the  use 
"  to  the  possession,  a  shifting  use  was  invented  by  which  it  was 
"  held  that  a  use,  though  executed,  might  change  from  one  to 
"another  by  drcumstancea  ex  post  facto.*' 

By  this  neat  shunpike  the  statute  was  evaded,  and  the  chan- 
cery and  common  law  judges,  between  them,  so  badgered  and 
worried  the  poor  common  law,  that  even  the  uncertain  length 
of  the  chancellor's  foot  was  a  datum  plane  compared  with  the 
modifications  in  store  for  its  future ;  so  that  we  find  Lord  Bacon, 
in  1015,  speaking  of  the  Statute  of  Uses  as  "a  law  whereupon 
"  the  inheritances  of  this  realm  are  tossed,  at  this  day,  like  a  ship 
"  upon  the  sea,  in  such  sort  that  it  is  hard  to  say  which  bark 
"  will  sink  and  which  will  get  to  the  haven." 

The  "  divers  and  sundry  imaginations,  suitcable  inventions  and 
"  practices"  which  stood  out  so  prominently  as  grievances,  in 
the  preamble  of  1536,  a  century  later  were  in  equal  force, 
although  called  by  a  new  name,  and  sponsored  by  judicial 
opinions. 

Wo  have  eminent  authority  for  the  statement  that  the  adop- 
tion of  uses  into  the  English  law  was  "  the  fruit,  first  of  fraud 
"  and  afterwards  of  fear."  The  Statute  of  Uses  was  in  no  sense 
an  exception,  unless  it  was  nil  fraud,  for  certainly  the  six  year 
parliament  of  Henry  the  Eighth  inspired  no  fear  in  the  mind  of 
its  gracious  sovereign,  which  should  cause  him  to  hesitate,  to 
ask  for  a  statute,  in  spite  of  its  lying  preamble,  passed  to  save 
the  royal  wardships  by  joining  possession  to  use. 

Perhaps  Henry  did  not  see  the  preamble,  however,  for  in  the 
year  153o,  having  found,  in  Queen  Catharine's  case,  how  com- 
plicated divorce  proceedings  were  for  a  monarch  of  ao  marked 
a  religious  character,  that  Pope  and  Cardinals  not  only  con- 
cerned themselves  as  to  his  spiritual  and  temporal  welfare,  but 
also  as  to  his  domestic  affairs,  he  avoided  any  similar  delays  by 
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beheading  Anne  Boleyn  as  a  summary  way  of  providing  the 
necessary  bereavement,  which  in  making  him  a  widower  gave 
him  a  chance  for  another  wife. 

Being  thus  occupied,  he  may  not  have  found  leisure  to  read 
the  preamble  of  1536,  but  he  doubtless  did  that  of  1541,  which 
preceded  the  Statute  of  Wills,  for  that  was  an  off  year  in  which 
there  was  neither  divorce  nor  assassination. 

The  solicitude  expressed  by  the  Statute  of  Uses  in  1536  for 
testators  "visited  by  sickness  and  provoked  by  greedy  and 
"covetous  persons  lying  in  wait  about  them,"  was  manifested  in 
154 1,  in  the  Statute  of  Wills,  but  it  took  quite  a  different  shape, 
giving  as  a  reason  for  the  statute,  that  "persons  of  landed 
"  estates  could  not  conveniently  maintain  hospitality,  nor  provide 
"for  their  families,  tJie  education  of  their  families,  or  the  pay- 
"  ment  of  their  debts  out  of  their  goods  and  moveables  "  (mark 
the  solicitude  for  general  education),  and  preceded  a  statute  en- 
acting that  lands,  manors,  tenements,  and  hereditaments  could 
be  disposed  of  as  well  by  will  as  by  an  act  executed  in  the  tes- 
tator's lifetime,  but  nevertheless  providing  that  the  king  should 
obtain  a  full  third  right  of  wardships  and  primaseizin. 

The  preamble,  moreover,  thanked  the  king  for  his  grace  and 
goodness  toward  his  subjects,  in  granting  them  everything  which 
he  in  his  benevolence  could  confer,  while  the  statute  made  cer- 
tain the  quid  pro  quo. 

Whatever  benefit  or  advantage  was  conferred  upon  the  people 
as  against  the  king,  by  the  Statute  of  Uses  and  Wills,  was,  by 
the  combination  of  the  Statute  of  Wills  and  Shifting  Uses, 
rendered  utterly  valueless,  and  Henry,  having  settled  financial 
affairs  to  his  satisfaction,  again  turned  his  attention  to  matri- 
monial concerns,  and  beheaded  Catharine  Howard  in  1542. 

But,  after  all,  we  can  well  afford  to  leave  this  old  scoundrel 
of  a  king  with  his  piety  (for  Catholic  and  Protestant  alike  made 
him  Defender  of  the  Faith),  his  wives,  and  his  greed  for  wealth 
and  power. 
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Even  his  legislation,  though  interwoven  with  the  very  fihre 
of  the  English  law,  is  out  of  place  in  these  days  of  codification, 
union  of  equity  and  law,  and  simplicity  in  criminal  pleadings ; 
days  of  such  marked  change  that  ere  long  we  may  seek,  as  of  a 
by-gone  time,  for  relics  of  that  common  law  of  which  Blackstone 
wrote,  and  on  which  Mansfield  rested  his  fame. 

Out  of  the  evils  of  Henry's  reign  good  has  probably  grown 
in  the  establishment  and  regulation  of  trusts  and  trust  estates; 
but  with  that  outcome  of  uses  I  will  not  detain  you,  my  purpose 
being  to  call  your  attention  to  certain  instances  in  which  as  it 
seems  to  me,  "  the  possession  having  been  conveyed  to  the  use, 
and  the  use  transferred  into  the  possession,"  circumstances  ex 
post  facto  have  so  shifted  the  use  that  "  it  is  hard  to  say  which 
bark  will  sink,  and  which  will  get  to  ihe  haven,"  as  we  look  at 
them  from  the  nineteenth  century'stand-point. 

The  instances  of  shifting  uses  which  I  ask  you  to  consider 
with  me,  and  to  which  I  shall  refer  in  this  essay,  are  found : 

1.  In  the  jury  system. 

2.  In  the  tenure  of  judicial  ofiice. 

3.  In  the  bread-getting  of  the  profession. 

It  is  no  part  of  my  plan  to  investigate,  in  the  least  degree, 
the  history  of  trial  by  jury — neither  its  origin,  its  antiquity, 
nor  the  veneration  felt  for  it  by  common  law  writers  are  perti- 
nent to  my  view  of  the  system  as  a  "  shifting  use."  I 
will  therefore  leave  the  origin  with  Alfred  unhesitatingly.  It 
is  suflScient  for  us  that  the  system  exists,  that  it  is  likely  to 
exist,  and  that  by  constitutional  provisions  of  the  General 
Government  and  State  Governments  alike,  it  is,  so  far  as  ques- 
tions of  fact  are  concerned,  an  integral  part  of  our  public 
polity. 

When  the  possession  was  transferred  to  the  use,  and  the  use 
to  the  possession,  the  trial  by  jury  meant,  as  defined  by  Black- 
stone,  a  determination  by  "  the  unanimous  suffrage  of  twelve  of 
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It 


one's  equals  and  neighbors,  indifferently  chosen,  and  superior 
to  all  suspicion,"  and  it  was  such  a  system  that  Lord  -Com- 
missioner Maynard  enthusiastically  denominated  "  the  subject's 
"  birthright  and  inheritance,  as  his  lands  are,  and  without  which 
"  he  is  not  sure  to  keep  them  or  anything  else  ....  his  fence 
"  and  protection  against  all  frauds  and  surprises,  and  against 
"  all  storms  of  power."  It  seems  to  me  that  this  executed  use 
has  so  far  shifted,  that  we  rarely  find  a  panel  of  "  twelve  of 
one's  equals  superior  to  all  suspicion." 

In  Blackstone's*  time  the  panel  was  returned  to  Court  upon 
the  original  venire^  upon  which  the  jurors  were  to  be  summoned 
and  brought  in  many  weeks  afterward  to  the  trial,  in  order  that 
the  parties  might  have  notice  of  the  sufficiency,  insufficiency, 
character,  and  relations  of  those  summoned. 

In  ^ir  own  time  we  know  so  little  of  our  jurors  that  we 
designate  them  by  numbers — exempli  gratia :  the  fourth  juror 
in  the  first  row,  the  third  juror  in  the  second  row,  the  second 
juror  from  the  foreman,  much  as  we  studied  arithmetic,  at  our 
first  venture,  when  we  counted  apples  on  trees,  and  apples  on 
the  ground,  by  aid  of  illustrative  pictures.  The  juryman's 
rdaiions  may  be  our  adversary's  father  and  mother,  for  aught 
we  know,  and  the  determination  of  his  sufficiency  or  insufficiency 
a  complete  illustration  of  ''  walking  by  faith,  and  not  by  sight;" 
indeed  sometimes  we  find,  after  verdict,  that  the  illustration 
goes  even  farther,  and  learn  to  our  cost  "  that  faith,  without 
works,  is  dead."  An  omnibus  load  of  ordinary  passengers,  in 
our  large  cities,  if  landed  in  the  jury  box,  furnishes  as  safe  a 
panel  as  the  twelve  provided  by  the  constituted  authorities  ;  in 
average  cases,  full  as  likely  to  do  justice,  and  as  little  likely 
to  err. 

It  would  be  useless  to  recapitulate  instances  of  my  own  expe- 
rience with  juries,  how  an  outside  issue,  or  an  insignificant  cir- 
cumstance, or  an  apparently  unimportant  phase  of  the  contro- 
versy has  entered  into  a  juryman's  deliberations  as  a  controlling 
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element — useless,  for  the  simple  reaaon  that  each  one  of  us  can 
draw  illustrations  from  his  own  practice. 

"  Let  me  get  one  idea  into  that  fellow  with  a  yellow  waist- 
"  coat,"  said  Sir  James  Scarlett,  "  and  the  case  is  safe,  for  it  will 
"take  the  idea  longer  to  be  dislodged  than  it  did  to  plant  it.*' 
He  believed  in  unanimity,  you  notice. 

We  have  all  met  the  smart  juryman,  the  stupid  juryman,  the 
funny  juryman,  the  obstinate  juryman,  the  juryman  who  sleeps 
through  the  trial,  and  the  one  who  sleeps  through  the  argu- 
ment, the  juryman  who  takes  notes,  the  j*iryman  who  asks 
questions,  and,  horresco  ref evens,  the  juryman  who  knows  the 
law.  We  leave  them  on  or  off,  consulting  not  infrequently  pre- 
judice and  interest,  and  then  devote  ourselves  to  the  study  of 
human  nature  among  our  client's  hypothetical  peers,  that  we  in 
our  turn  may  be  smart,  funny,  and  sometimes  perhaps  stupid, 
as  the  exigencies  of  the  occasion  demand.  I  very  much  fear 
that  Mr.  Blackstone*s  old  fashioned  idea  of  summoning  twelve 
of  one's  neighbors  would  simply  provoke  a  challenge  for  ftivor 
when  carried  into  practice. 

Regarding  this  shifting  use  as  an  unwise  departure,  I  propose 
certain  lines  of  thought  for  the  Association  as  suggesting  pos- 
sible remedies,  commending  them  to  your  future  deliberation. 
Representing  the  American  bar,  there  is  an  influence  here 
which  can  be  felt  throughout  the  land  if  once  exerted,  and  to 
that  influence  I  appeal  for  such  action  as  may  be  to  a  degree,  if 
not  absolutely,  in  unison  through  legislation  or  otherwise,  in  the 
several  States. 

The  remedies  I  suggest  are : 

1.  A  more  careful  scrutiny  of  the  jury-box,  and  a  higher 
standard  for  service  as  jurymen. 

2.  Compulsory  service,  as  far  as  practicable,  in  fact  as  well 
as  in  theory. 

3.  Exemption  from  liability  to  duty,  after  service,  until  a 
specified  time  has  elapsed. 
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4.  Increase  in  the  number  of  peremptory  challenges,  and, 
above  all,  fearlessness  in  the  exercise  of  the  right  to  use  them. 

5.  A  decent  remuneration  for  jurymen  when  drawn  upon  the 
panel. 

It  requires  no  argument  to  show  the  advantage  of  character 
in  the  jury,  and  such  safeguards  as  will  best  preserve  and  retain 
it;  it  is  to  me  equally  clear  that  the  necessity  of  a  higher  stand- 
ard in  the  service  is  shown  by  every  day  experience. 

Our  system  stands  self-confessed  as  inefficient  whenever  an 
important  ease  goes  to  a  strnck  jury,  for  the  reason  that  the  dis« 
trust  of  the.  ordinary  panel  proves  the  necessity  of  a  more  dis- 
criminate selection  of  triers.  It  would  be  a  desirable  result  if 
every  jury  rose  to  the  level  of  struck  juries,  as  from  time  to 
time  empanelled,  and  there  is  no  reason  why  such  should  not 
be  the  case.  How  this  end  is  to  be  attained  is  a  matter  worthy 
of  our  best  deliberation — whether  the  jury-service  should  be 
based  on  property  qualification,  standing  in  the  community,  or 
known  capacity  for  judgment.  One  thing  seems  to  me  beyond 
contravention :  that  it  should  be  absolutely  free  from  opportu- 
nity of  approach,  temptation,  or  influence;  and  I  know  of  no 
safer  guaranty  of  purity  than  a  character  which  has  so  earnei 
respect  in  the  daily  walks  of  life  as  to  be  deemed  worthy  of 
trust  among  "neighbors  and  equals,"  and  "superior  to  all. 
suspicion." 

Let  such  care  and  precaution  be  exercised  in  the  creation  of 
the  panel  that  the  twelve  arbitrators  in  the  jury-box  may  at 
least  approximate  the  standard  of  arbitrators  chosen  by  parties; 
and  however  selected,  let  us  at  least  devise  some  better  method 
than  to  empty  a  directory  into  a  wheel  and  abide  the  result  of 
a  lottery. 

We  estimate  the  value  of  lands  taken  in  the  exercise  of 
eminent  domain  by  arbitrators  selected  with  care;  we  pass 
upon  the  powers  acquired  to  exercise  that  right  by  arbitrators 
chosen  at  hap-hazard. 


80  AMEBICAN  BAB  ASSOCIATION. 

If  law  be  "the  perfection  of  human  reason,"  would  it  not  be 
well  to  preserve  a  logical  connection  between  premises  and  con- 
clusion, when  we  apply  its  principles  in  practice. 

The  interests  of  lawyers  and  clients  are  one  in  this  matter, 
and  the  longer  there  is  delay  the  greater  the  danger,  lest  the 
evil  assume  such  proportions  as  to  be  outside  our  control ;  an 
evil,  in  my  judgment,  now  within  reach  of  the  profession,  single- 
handed,  to  remedy ;  and  of  so  grave  a  character  that  we  owe  it 
to  ourselves  and  to  the  honor  of  the  bar,  that  the  jury  system 
should  be  lifted  above  the  possibility  of  party  politics,  whither, 
in  certain  cases,  there  seems  likelihood  of  its  drifting;  and  to 
demand,  as  long  as  it  is  an  element  in  the  administration  of 
justice,  intelligence,  honesty,  and  character  among  jurymen,  as 
well  as  absolute  protection  in  the  discharge  of  jury  duty  through- 
out the  length  and  breadth  of  the  land. 

It  is  possible  that  I  misjudge  jurors  in  other  States  than 
those  in  which  I  have  had  experience,  but  I  think  I  will  take 
the  risk.  Perhaps  I  should  make  an  exception  as  to  New  Haveni 
county,  Connecticut,  for  during  a  discussion  upon  a  subject  ger- 
mane to  the  one  now  under  consideration,  before  our  State  Bar 
Association,  one  of  that  county's  lawyers  claimed  that  New 
Haven  juries  were,  for  the  most  part,  composed  of  God-fearing 
men.  I  recall  a  similar  instance  in  the  case  against  Mr.  Lust- 
ings,  cited  by  John  Bunyan  in  his  Holy  War,  where  among  the 
jurors  we  find  the  names  of  Mr.  Love-God,  Mr.  Heavenly-mind, 
and  Mr.  Zeal-for-God,  but  as  these  are  the  only  two  instances 
within  my  knowledge  of  panels  eminent  for  piety,  what  I  have 
said  may  stand  without  qualification. 

If  successful  in  establishing  a  higher  standard  for  jury 
duty,  it  may  be  well  to  consider  whether  a  majority  verdict 
may  not  be  expedient,  or  whether  a  verdict  to  be  accepted  should 
necessarily  be  unanimous.  Our  Grand  Juries  have  long  been 
conducted  on  the  basis  of  a  majority,  practically,  though  twelve 
must  agree;  and  on  the  trial  of  peers  in  the  Court  of  Parlia- 
ment, or  Court  of  the  High  Steward,  the  judgment  was  deter- 
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mined  in  the  same  manner,  "per  legale  judicium  parium 
moruTn"  I  am  yet  somewhat  of  a  doubter  as  to  encroachments 
on  unanimity,  but  we  have  only  to  take  up  a  volume  of  Otto  to 
satisfy  ourselves  that  a  majority  can  safely  decide  grave  issues. 

Permit  another  suggestion.  In  Lewis  Carroll's  story  of 
"Alice  in  Wonderland,"  the  Knave  of  Hearts  was  tried  for 
stealing  the  tarts  made  by  the  Queen.  The  jury  were  furnished 
with  slates  and  pencils,  and  although  Alice  could  not  see  any 
word  written  upon  the  slates  but  "  stupid,"  yet  at  every  fresh 
bit  of  testimony  the  pencils  were  called  into  use. 

We  all  rely  upon  our  notes.  The  charge  of  the  jury  is  based 
upon  the  judge's  minutes ;  a  review  of  a  verdict  is  made  deliber- 
ately upon  -a  full  examination  of  the  evidence  in  detail,  and 
neither  counsel,  judge,  nor  appellate  court  would  risk  the  per- 
formance of  their  duty  without  such  aids. 

But  we  neither  furnish  the  testimony  to  the  jury,  nor  expect 
them  to  take  minutes,  and  look  askance  at  them  if  they  do.  We 
ask  them,  at  the  end  of  a  protracted  trial,  to  recollect  all  that  is 
said,  or  else  take  for  granted  the  accuracy  of  our  summing  up, 
shown  by  our  adversary  to  be  as  unreliable  as  a  broken  reed. 

The  character  of  Alice's  jury  might  have  been  improved, 
but  assuming  such  a  change,  the  sl^te  and  pencil  is  perhaps  not 
a  bad  idea.  Restrictions  of  such  a  nature,  which  we  impose 
upon  juries  in  the  attempt  to  keep  them  impartial,  are  possibly 
better  omitted  entirely. 

Second. — It  is  within  the  experience  of  us  all  that  those  best 
qualified  for  jury  duty  are  the  first  to  shirk  it. 

It  is  very  inconvenient  to  lose  time;  it  is  annoying  to  be 
compelled  to  attend  court  when  business  or  inclination  are  in 
opposition ;  and  so  an  earnest  excuse,  or  the  payment  of  a  pen- 
alty, or  a  bit  of  favoritism,  absents  many  who  should,  of  all 
others,  be  present. 

Your  well-to-do  citizen,  who  regulates,  with  precise  judg- 
ment, the  affairs  of  corporations,  and  superintends  millions  of 
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capital  in  the  busy  work  of  labor,  as  a  general  his  army,  savagely 
berates  the  jury  which  fastens  a  round  sum  in  damages  upon 
him,  out  of  sympathy  for  Jane  Doe,  Administratrix ;  your  rest- 
less speculator,  whose  influence  is  felt  from  Wall  street  to 
Washington,  swears  in  a  louder  tone  than  any  call  for  stocks,  if 
a  stupid  jury  holds  him  to  a  contract  he  never  made  ;  neither 
of  these  gentlemen,  however,  deemsa  jury  summons  of  the  least 
consequence;  they  send  word  to  their  attorney,  whisper  to  a 
judge,  or  draw  a  check  for  a  fine. 

The  eminent  jurist  who  presided  in  Bardell  V8,  Pickwick,  as 
reported  by  Dickens,*  known  to  us  as  "  the  little  judge,"  would 
not  excuse  the  chemist  whose  assistant  knew  not  the  difference 
between  oxalic  acid  and  Epsom  salts,  notwithstanding  the 
gloomy  prospect  of  untimelj^  deaths  in  consequence.  Although 
the  application  of  the  rule  was  .somewhat  severe,  yet  the  ruling 
itself  furnishes  an  excellent  precedent. 

Until  the  courts  hold  all  jurymen  to  their  work,  and  insist 
upon  the  attendance  of  the  eminently  respectable  alike  with 
their  more  humble  yoke-fellows,  as  a  positive  obligation  due  to 
the  State,  no  more  to  be  disregarded  than  a  capias  to  testify, 
or  compulsory  attendance  upon  military  duty,  we  cannot  expect 
to  restore  this  use  to  the  possession  and  neutralize  the  evil  effect 
of  ez  post  facto  circumstances. 

Third, — There  is  a  class  of  jurymen  infesting  smaller  com- 
munities, known  by  the  regularity  of  its  attendance.  Such  a 
juryman  is  always  experienced,  always  acquainted  with  counsel, 
generally  with  the  witnesses,  and  on  friendly  terms  with  the 
court.  He  brings  up,  from  the  storehouse  of  his  memory,  many 
notable  trials,  and  compares  them  with  the  one  in  hand ;  he 
contrasts  counsel  with  others,  perhaps  more  eminent,  and  ana- 
lyzes your  argument  by  the  test  of  his  experience ;  he  never 
disagrees  with  the  court,  but  as  amicus  Curia:,  in  the  jury  room, 
is  oracular  as  to  the  charge,  suggesting,  parenthetically,  how 


*  Pickwick  Papers,  cap.  xxxiy. 
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the  chief  justice  put  the  point  at  such  and  such  a  time.  He  is* 
like  an  intermittent  spring,  now  clear  and  sparkling  upon  the 
surface  and  now  utterly  lost  to  sight,  reappearing  when  least 
looked  for,  following  the  trial  as  it  may  best  suit  himself  without 
the  least  reference  to  or  concern  for  others  or  others*  ideas. 
He  is  apt  to  be  the  twelfth  juryman  when  the  eleven  disagree 
with  him,  and  is  then  tenacious  as  to  his  own  views,  and,  if 
convinced  against  his  will,  seldom  yields  till  there  is  danger  of 
an  all  night  session. 

Exemption  from  service  during  stated  periods  banishes  this 
juryman  from  court. 

Until  recently  the  United  States  statutes  required  jury  ser- 
vice at  but  ope  term  in  a  period  of  two  years,  and  made  atten- 
dance more  frequentl)''  a  ground  of  challenge — a  statute  which 
it  would  have  been  wise  to  retain ;  repealed,  as  I  understand, 
by  the  new  judicial  expense  bill ;  why,  it  is  diflScult  to  conceive. 

From  the  professional  stand-point  its  bearing  on  national 
questions  is  not  very  apparent,  and  if  any  statute  was  to  be 
oflFered  up  to  appease  the  wrath  of  statesmen,  it  seems  to  me 
that  section  5239,  which,  solemnly  re-enacted  in  the  revision 
of  1873,  provides  that  "  the  benefit  of  clergy  shall  not  be  used 
"  or  allowed  upon  conviction  of  any  crime  for  which  the  pun- 
"  ishment  is  death,"  might  have  been  spared  without  serious 
detriment. 

It  certainly  could  not  have  been  retained  to  hang  a  "  literary 
feller  "  and  exempt  him  from  imprisonment  for  a  term  of  years  ; 
or  because,  by  ancient  law,  the  benefit  of  clergy  was  given  to 
those  "  having  place  and  voice  in  parliament,  even  though  they 
could  not  read,  for  the  crime  of  horse  stealing;"  I  am  inclined 
to  the  opinion  that  it  was  re-enacted  for  the  reason  that  "  the 
benefit  of  clergy  "  had  its  origin  "  from  the  pious  regard  paid 
by  Christian  princes  to  the  church  in  its  infant  state,"  a  sort  of 
statute  to  pious  uses,  on  behalf  of  national  legislation,  which 
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would  lead  us  to  expect  better  things  of  them  than  withholding 
appropriations  from  district  attorneys.* 

I,  however,  suggest  for  our  state  practice  statutes  limiting 
service,  as  calculated  to  benefit  both  litigants  and  jurymen,  by 
modifying  this  characteristic  of  permanence  in  the  panel;  liti- 
gants, by  securing  less  prejudiced  triers;  jurymen,  by  relieving 
them  to  some  extent  of  an  onerous  duty. 

Fourth, — Two  peremptory  challenges,  I  believe  the  usual 
number  in  most  States,  avail  but  little.  One  frequently  sees  a 
juryman  much  less  objectionable  than  others,  yet  undesirable, 
after  his  challenges  are  exhausted,  concerning  whom  he  can 
only  say : 

"  I  do  not  like  you  Doctor  Fell, 
The  reason  why  I  cannot  tell ; 
But  this  one  thing  I  know  full  well, 
I  do  not  like  you  Doctor  Fell." 

Challenge,  at  option,  of  course  within  proper  limits,  is  in  my 
judgment,  an  inseparable  incident  in  securing  a  trial  by  one's 
peers. 

By  the  United  States  statutes,  in  capital  cases,  or  when  im- 
prisonment is  for  life,  the  defendant  has  ten  challenges,  the  gov- 
ernment five;  in  felonies  the  government  three,  the  defendant 
five ;  in  misdemeanors  and  civil  cases  each  party  three.  Such 
discriminations  do  harm.  The  true  course  is  not  only  to  estab- 
lish the  number  of  peremptory  challenges  in  all  cases,  but  to 
make  it  uniform.  The  right  of  challenge,  however,  avails  little 
if  the  profession  hesitates  to  use  it.  In  some  of  the  counties  of 
my  state,  we  tell  the  clerk  quietly  what  jurymen  to  excuse,  a 
very  cowardly  way,  I  confess ;  in  all  states  we  hesitate  to  oifend 
a  juryman  who  may  serve  in  the  next  case.  Nothing  moves  the 
average  juryman  more  to  the  depths  of  his  nature  than  a  chal- 
lenge of  this  kind,  and  it  is  only  from  united  action  among  us 
lawyers  that  the  jury  will  learn  that  a  peremptory  challenge  is 
a  right  of  a  party  with  which  they  have  no  concern  whatever. 

*  Quorum ,par»fui. 
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Fifth.  The  usual  per  diem  of  a  juror,  except  in  cities,  leaves 
him  out  of  pocket  when  his  expenses  are  paid — in  cities,  he 
is  out  of  pocket  by  the  loss  of  his  time.  If  he  is  other  than 
scrupulously  honest,  he  is  simply  led  into  temptation,  by  being 
summoned  to  Court.  The  late  Judge  Grover  once  said  to  me 
that  a  judge, in  respect  to  his  salary, should  repeat  Agar's  prayer, 
"Give  me  neither  poverty  nor  riches  " — the  rule  is  applicable  to 
jurors ;  we  do  not  need  to  make  it  an  object  for  them  to  serve, 
but  we  can  at  least  pay  them  fairly  enough  to  allow  them  to 
choose  their  own  hotel  without  haggling  as  to  price — and  relieve, 
in  a  measure,  the  burden  of  compulsory  attendance  upon  other 
men's  business. 

It  is  not  so  very  long  ago  that  judges  were  mere  creatures  of 
the  sovereign  power  and  dependent  upon  its  caprice. 

The  use  to  which  I  refer  now,  came  into  possession  under 
George  III.,  and  in  the  first  year  of  his  reign,  A.  D.  1760. 

We  can  afford  to  give  the  last  king  of  America  all  praise  for 
his  message  to  parliament,  informing  them  that  "He  looked  upon 
"  the  independence  and  uprightness  of  the  judges  as  essential  to 
"the  impartial  administration  of  justice,  as  one  of  the  best  se- 
"curities  of  the  rights  and  liberties  of  his  subjects,  and  as  most 
"conducive  to  the  honor  of  the  crown,"  and  due  credit  to  the 
parliament  which  enacted  full  salaries  to  judges  during  con- 
tinuance of  commissions  and  the  holding  of  office  during  good 
behavior. 

Had  George  continued  as  he  began,  there  might  have  been 
no  taxation  without  representation,  and  no  United  States  of 
America. 

We  retain  the  admirable  provisions  of  the  English  Act  in  our 
National  Judicial  System,  but  in  many  states  the  use  has  shifted, 
owing  to  ex  post  facto  circumstances. 

It  is  foreign  to  my  purpose  to  speak  of  the  manner  of  judicial 
appointments,  a  subject  on  which  there  is  much  difference  of 
opinion;  I   may  say,  in   passing,  however,   that  an   elective 
6 
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judiciary  finds  strong  argument  in  its  behalf,  when,  independent 
of  political  aflBliations,  an  upright  judge  is  retained  in  oflSce. 
The  judicial  district  within  whose  limits  we  meet  today, fur- 
nishes a  bright  example  in  thus  honoring  one  of  blameless  life, 
whose  spotless  integrity  and  eminent  ability  are  universally 
recognized,  abroad  as  well  as  at  home.  I  limit  myself  to  j  udicial 
tenure  and  the  expediency  of  its  determination  by  a  term  of 
years. 

We  elect  a  judge  say  for  a  period  of  ten  years — he  goes  on  to 
the  bench,  if  you  please,  for  illustration's  sake,  at  forty,  his  fiftieth 
year  findshim  on  the  eve  of  retirement  from  a  position  in  which 
his  entire  method  of  thought  has  in  a  great  degree  changed,  to 
again  seek  the  uncertainties  and  encounter  the  perplexities  of 
active  professional  life,  to  which  he  must,  to  a  large  extent,  re- 
adapt  his  tastes,  his  habits,  and  his  studies. 

It  is  a  long  step  from  the  balancing  of  questions  with  judicial 
analysis,  to  the  forensic  appeal  which  makes  the  advocate,  or 
even  to  the  nearer  diflFerence  which  characterizes  the  argument 
in  banc,  but  the  only  alternatives  for  the  judge  are  retirement 
or  candidacy  for  re-election. 

He  meditates  upon  the  problem,  concludes  he  will  remain  in 
ofiice,  and  informs  a  very  few  friends  of  his  determination. 

His  election,  however,  depends  upon  that  peculiar  American 
institution  known  interchangeably  as  the  caucus  or  the  primary. 

Tom  Jones  and  Squire  Western  run  the  caucus ;  that  is  well 
known.  If  they  bring  up  their  forces  and  name  a  candidate, 
whether  by  the  force  of  lungs  viva  voee,  or  by  the  show  of  hands 
in  a  count,  any  other  candidate  goes  to  the  wall. 

Now,  if  our  judge  is  called  upon  to  preside  in  the  case  of 
Jones  vs.  Bilfill,  in  which  Squire  Western  is  a  stiff  swearer,  the 
week  before  the  caucus,  is  it  very  strange  if  the  caucus  occa- 
sionally creeps  into  the  judicial  mind  through  the  interstices  of 
self-interest,  however  carefully  guarded  such  crevices  may  be  in 


PAPEB  BEAD  BT  CALVIN  G.  CHILD.  87 

intention  ?  We  err  often  unwittingly,  through  the  weakness  of 
poor  human  nature,  and  our  judge,  though  his  joints  be  of  tem- 
pered steel,  at  times  unconsciously  bends  the  knee  that  "  thrift 
may  follow  fawning." 

But  if  our  judge's  lot  is  in  a  less  serene  atmosphere,  and  the 
caucus  is  managed  by  Michael  O^Shaughnessy  and  John  McQairk 
— worthy  gentlemen,  but  phlebotomists  in  politics — do  you 
wonder  that  a  check  goes  to  his  friends  after  the  nomination  is 
made,  solely  for  the  good  of  the  cause  and  for  strictly  legitimate 
expenses,  of  course;  and  our  judge,  secure  of  party  support, 
abandons  the  idea  of  selecting  offices,  or  a  partner,  and  consults 
the  county  authorities  as  to  a  new  carpet  for  his  chambers. 

In  the  degree  that  the  bench  is  removed  from  the  possibility 
of  bias,  it  is  necessarily  the  more  impartial;  in  the  degree  that 
it  is  removed  from  the  possibility  of  influence,  it  is  necessarily 
the  more  independent;  in  the  degree  that  it  is  removed  from 
the  possibility  of  suspicion,  it  is  necessarily  the  more  honest. 
On  its  impartiality,  its  independence,  and  its  honesty,  depend 
the  integrity  of  the  judge,  the  purity  of  the  profession,  and  the 
safety  of  the  commonwealth. 

The  bar  and  the  bench,  as  they  administer  justice,  with  no 
diversity  of  interest,  protect  on  either  side  the  public  prosperity. 
Like  mountain  ranges  they  stand  on  firm  foundations,  the  one 
over  against  the  other,  enduring  the  same  storms,  sharing  the 
same  sunlight,  watched  by  the  same  stars;  between  them  lies 
the  peaceful  intervale  where  rivers  flow,  where  meadows  green 
in  verdure  charm  summer  beyond  its  time,  and  hamlets  and  vil- 
lages rest  secure;  break  down  either  barrier,  and  tempests  sweep 
through  the  valley  stern  and  pitiless. 

We  believe  in  "whatsoever  things  are  pure,  whatsoever 
"  things  are  honest,  and  whatsoever  things  are  of  good  report." 
In  their  name  I  urge  judicial  tenure  for  good  behavior  as  "  one 
"of  the  best  securities  of  the  rights  and  liberties  of  the  people 
"  and  as  most  conducive  to  the  honor  of  the  republic." 

The  third  and  last  instance  I  shall  refer  to,  in  which  the 
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possession  has  been  conveyed  to  the  use  and  the  use  transferred 
into  the  possession,  and  the  nineteenth  century  had  its  effect 
thereon,  relates  to  the  manner  in  which  lawyers  charge  for 
services  rendered  to  clients,  which  I  have  elsewhere  denomi- 
nated bread-getting. 

I  am  aware  that  I  tread  on  dangerous  ground,  but  I  am  none 
the  less  persuaded  that  a  shifting  use  exists  in  our  pecuniary 
relations  to  the  public,  which  the  profession  may  profitably 
consider. 

It  is  not  my  purpose  to  underrate  the  value  of  legal  talent, 
nor  to  question  the  worth  of  the  learning  and  experience, 
wrought  out  from  years  of  arduous  labor  and  painstaking  re- 
search, which  necessarily  goes  before  the  capacity  to  earn  for- 
tunes by  those  who  have  won  the  silk  gown  of  precedence. 

Indeed,  I  am  forcibly  reminded  at  this  point  of  a  decision  by 
the  Connecticut  Supreme  Court  of  Errors.  The  questions  under 
consideration  arose  on  a  quanUim  meruit  count,  in  an  action 
of  assumpsit  for  professional  services ;  in  giving  the  opinion 
Judge  Foster  says;  "In  the  first  place,  there  is  a  diversity 
"  of  gifts  " — to  this  sentiment  we  can  all  say  Amen. 

And  further,  it  seems  to  me,  that  Mr.  Jagger  s  mode,  as  de- 
scribed in  "  Great  Expectations,"  had  a  deal  of  sense  in  it : 
"'Now,  I  have  nothing  to  say  to  you,'  said  Mr.  Jaggers, 
"  throwing  his  finger  at  them,  '  I  want  to  know  no  more  than  I 
"  'kno.v ;  as  to  the  result,  it  is  a  toss-up  ;  I  told  you  from  the 
"  '  first  it  was  a  toss-up ;  have  you  paid  Wemmick  T  *  We  made 
"  'the  money  up  this  morning,  sir,'  said  one  of  the  men,  sub- 
"  missively.  '  I  don't  ask  you  when  you  made  it  up,  or  where, 
'*  'or  whether  you  made  it  up  at  all.  Has  Wemmick  got  it?' 
"'Yes,  sir,'  said  both  the  men  together.*  'Very  well,  then, 
"'you  may  go;  if  you  say  a  word  to  me  I'll  throw  up  the 
"  'case.'  "  How  very  convenient  to  have  Wemmicks  making 
sure  of  the  fees  on  the  threshold  of  our  labors. 

Therefore,  Mr.  President,  I  beg  you  to  believtf  me  sound  on 
the  main  question. 
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In  1742  Lord  Chancellor  Hardwicke  expressed  himself  as 
follows  (Thornhill  V8,  Evans,  2  Atkins,  332) :  '*  Can  it  be  thought 
"  that  this  court  will  suflfer  a  gentleman  of  the  bar  to  maintain 
"  an  action  for  fees,  which  is  quiddam  honorarium  ?  " 

In  1841  (Adams  vs,  Cagger,  26  Wend.,  452)  Mr.  Senator 
Verplanck,  giving  one  of  the  opinions  of  the  majority  of  the 
court,  says :  "  In  a  land  wedded  to  old  usages,  we  know  that 
"  habit  or  prejudice  may  still  keep  up  a  distinction  in  form  that 
"has  long  ago  passed  away  in  substance,  and  thus  compel  the 
"  counsellor  and  the  licentiate  physician  to  look  only  to  their 
"  honorary  fees,  whilst  the  surgeon  or  solicitor  may  sue  for  his 
"  bill ;  but  in  our  bank  note  world,  on  this  side  of  the  Atlantic, 
"  and  in  an  age  when  the  greatest  poets  or  novelists  are  willing 
"  to  confess  that  they  toil  '  for  gain,  not  glory,'  it  is  ridiculous 
"  to  attempt  to  perpetuate  a  monstrous  legal  fiction,  by  which  the 
"  hard  working  lawyers  of  our  day,  toiling  till  midnight  in  their 
"  offices,  are  to  be  regarded  in  the  eye  of  the  law  in  the  light 
"  of  the  patrician  jurisconsults  of  ancient  Rome,  when 

'  dulce  dici  fait  et  solemne  reclusa, 


Mana  domo  vigilare,  clienti  promeri  jura; ' 

"  and  who,  at  daybreak,  received  the  early  visits  of  their  humble 
"and  dependent  clients,  and  pronounced  with  mysterious  brevity 
"  the  oracles  of  the  law."  If  Mr.  Peter  Cagger,  defendant,  was 
not  satisfied  with  this  opinion,  he  was  a  very  hard  man  to  suit. 

In  view  of  these  quite  diverse  precedents,  the  question  I  wish 
to  bring  before  the  bar  is  this :  Ought  not  a  limit  to  be  placed 
upon  speculative  charges,  and  restrictions  other  than  *'  silence  " 
be  thrown  around  the  plan  of  "  addition  and  division  ?  " 

Most  lawyers'  offices,  outside  of  the  very  large  cities,  receive, 
on  an  average  about  once  a  month,  a  polite  request  from  some 
collecting  agency  for  an  ofi*ensive  and  defensive  alliance,  based 
upon  the  idea  that  "  if  I  tickle  you,  you  will  tickle  me." 

Any  fee  received  is  to  be  equitably  divided ;  no  charge  is  to 
be  made  unless  successful  results  are  obtained,  and  reliance  for 
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remuneration  in  the  long  run  is  placed  upon  the  eminent  respect- 
ability and  large  influence  of  the  clientage  subscribing ;  while, 
lest  any  but  the  elect  may  be  brought  in  contact,  it  is  essential 
that  every  member  of  the  bar  participating  in  these  advantages 
should  be  recommended  by  a  judge  or  by  a  bank. 

This  hook  is  too  thinly  baited  to  catch  many  fish,  but  the 
attempt  at  angling  is  the  legitimate  result,  in  my  opinion,  of  the 
latter  day  tendency  to  make  the  profession  a  trade. 

In  this  speculative  age  the  temptation  to  bargain  is  not  easily 
resisted  by  clients,  and  the  attorney  who  can  shrewdly  dicker 
outstrips  those  lawyers  who  regard  practice  as  on  a  higher  plane 
than  a  mere  selling  race. 

I  understand  a  member  of  the  bar,  in  a  certain  city  (say  Cal- 
cutta for  locality's  sake),  is  in  the  habit  of  sending  his  card  to 
any  person  injured  on  railroads,  or  to  their  representatives  in 
case  of  death,  accompanied  with  a  polite  intimation  that  he  will 
bring  an  action  for  damages  on  his  own  responsibility  provided 
the  amount  recovered  is  equally  shared.  It  is  growing  to  be  a 
not  infrequent  custom  to  apply  a  similar  rule,  though  not  the 
same  manner  of  announcement,  in  all  cases  whether  they  sound 
in  damages  or  not. 

I  need  not  refer  to  the  evils  which  grow  up  with  such  a 
system;  they  are  self-evident.  Speculation  is  not  troubled  with 
conscience,  nor  self-interest  with  afterthought,  and  when  the 
end  justifies  the  means,  the  means  are  apt  to  adapt  themselves 
to  the  end. 

Where  efibrts  and  service  are  faithfully  bestowed,  the  laborer 
is  worthy  of  his  hire ;  it  is  unjust  to  leave  him  without  compen- 
sation should  his  efforts  fail  of  success,  and  it  is  useless  to  estab- 
lish bar  rules  and  maintain  bar  associations,  if  they  are  to  be 
mere  theoretical  abstractions,  disregarded  in  practice. 

Neither  speculation  nor  self-interest  furnish  excuse  for  de- 
parture from  the  honor  of  the  profession;  maintenance  is  not 
utterly  beyond  reproach,  though  some  judges  seem  to  regard  it 
as  proper  for  us  to  "first  endure,  then  pity,  then  embrace,"  and 
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I  know  of  no  better  rule  than  that  given  by  Chief  Justice  Parker, 
in  Thornton  vs,  Percival,  1  Pick.,  417 :  *'  It  sometimes  may  be 
"  useful  and  convenient,  when  one  has  a  just  demand,  which 
"  he  is  not  able  from  poverty  to  enforce,  that  a  more  fortunate 
"friend  should  assist  him  and  wait  for  his  compensation  until 
"  the  suit  is  determined,  and  be  paid  out  of  the  fruits  of  it;  " 
but  beyond  this  we  cannot  safely  go. 

If  it  be  that  sharpness  and  shrewdness  in  trade  is  essential  to 
professional  success,  a  different  training  is  necessary  than  that 
which  most  of  us  have  had,  and  the  sooner  we  know  it  the  better ; 
the  "  quiddam  honorarium  "  may  be  a  relic  of  the  past,  bub  I 
submit  to  you  whether  the  objects  of  this  association  are  the 
better  served  by  adhering  to  ancient  traditions,  or  by  encour- 
aging traffic. 

In  the  suggestions  made,  brethren  of  the  bar,  I  have  endeav- 
ored to  call  your  attention  to  some  of  the  needs  of  the  profession, 
in  the  hope  that  at  least  they  may  so  far  commend  themselves 
to  your  favor  that  each  may  ask  himself  the  question  :  "  What 
are  you  going  to  do  about  it  ?  "  I  have  perfect  faith  that  the 
answers  will  be  for  our  common  good.  I  might  have  limited 
myself  to  less  general  topics,  and  individualized  my  subject, 
for  we  all  have  our  specialties,  even  if  we  never  have  a  chance 
to  practice  them.  My  unfinished  treatise  on  my  favorite  theme 
rests  secure,  abiding  "  the  more  convenient  season,"  which  so 
seldom  is  found  in  the  bustle  of  our  active  lives,  destined,  I  fear, 
to  no  better  fate  than  awaited  Mr.  Pembroke's  sermons  in 
Waverly — the  permanent  seclusion  of  the  author's  desk.  But, 
had  I  read  to  you  my  graver  thoughts,  it  would  perhaps  have 
been  out  of  place,  for  when  the  "  master  bowmen  "  are  so  soon 
to  enter  the  lists,  it  suffices  me  to  "  pierce  an  outer  ring." 

Evils  grow  about  every  system ;  barnacles  fasten  upon  the 
proudest  ship;  the  sharpest  blade  gathers  rust;  the  surest  rifle 
will  sometimas  foul ;  but  the  best  evidence  of  care  is  in  the 
curing,  and  if  so  be  that  the  ship  must  be  scraped,  or  the  blade 
burnished,  or  the  rifle  cleansed,  even  if  barnacles,  rust,  and  foul- 
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nesa  yield  only  to  heroic  treatment,  the  more  earn&st  the  effort, 
the  surer  the  result. 

So  with  our  profession.  At  times  we  find  it  needing  care 
and  thought,  lest  things  extraneous  gain  a  foothold;  but  it  is 
always  the  better,  if  we  honestly  acknowledge  our  fault,  and 
honestly  correct  it.  I  recognize  no  calling  more  noble,  none 
more  worthy,  none  where  veneering  is  so  seldom  mistaken  for 
solid  wood,  and  none  where  the  reward  of  ambition  is  more 
surely  given  to  desert  and  merit. 

The  pawn  reaches  the  king-row  step  by  step,  and  by  plod- 
ding effort  gains  royal  power,  but,  when  gained,  it  is  only  laid 
down  with  life. 

**  A  lowly  one  I  saw, 

With  aim  fixt  high  ; 

Nfe  to  the  righte, 

Nfe  to  the  lefto 
Veering,  he  marchfed  by  his  law ; 
The  crested  knighte  passed  by, 
And  haughty  surplice-vest. 
As  onward  toward  his  heste, 
With  patient  step  he  prest, 

Sooth  faste,  his  eye — 
Now,  lo !  the  last  door  yioldeth, 
His  hand  a  sceptre  wieldeth, 
A  crowne  his  forehead  shieldeth. 

So,  mergeth  the  true  hearted, 

With  aim  fizt  high, 
From  place  obscure  and  lowly, 

Veereth  he  naughte, 

His  worke  be  wroughte. 
How  many  loyal  paths  be  trod. 
So  many  royal  crowns  hath  God !  " 

Two  hundred  years  have  passed  since  Thomas  Jackson  wrote 
his  *'  Game  of  Chess ;  '*  its  lesson  is  immortal. 


BEAD  BT 

HENRY  HITCHCOCK. 


The  Inviolabiliiy  of  Telegrams. 

What  limitations  exist,  if  any,  upon  the  power  asserted  by 
the  courts  to  compel  a  telegraph  company,  by  a  subpoena  duces 
tecum,  in  proceedings  to  which  it  is  not  a  party,  to  search  for 
and  produce  in  evidence  private  telegraphic  messages  remain- 
ing in  its  possession,  is  a  question  which  cannot  be  said  to  have 
been  satisfactorily  determined. 

Pending  its  authoritative  solution  by  the  courts  of  last  resort, 
or  by  appropriate  legislation,  it  is  the  object  of  this  paper  to 
call  attention  to  the  present  aspect  of  the  controversy,  the  laws 
now  in  force  which  bear  upon  it,  and  some  further  considera- 
tions which  appear  to  have  been  overlooked,  or  at  least  imper- 
fectly presented. 

Five  American  cases  in  all  are  reported*  in  which  the  ques- 
tion of  the  compulsory  production  of  telegrams  in  evidence  has 
been  to  some  extent  judicially  considered.  In  each  one  of  these 
the  court  overruled  the  objections  urged  against  the  power 
invoked  ;  but  the  questions  actually  decided  in  the  several  cases 
were  by  no  means  equally  broad.  In  only  one  of  them  (ex 
parte  Brown,  decided  April  28, 1879,  by  the  St.  Louis  Court  of 
Appeals)  was  fully  argued  and  expressly  asserted  the  power  of 
the  courts,  by  the  writ  of  subpoena  duces  tecum,  to  compel  the 
local  manager  of  a  telegraph  company — against  its  protest,  and 


*  Henisler  vs.  Freedman  (1851X  2  Pars.  Sel.  Cas.  274;  8.  c,  Allen's  Tel.  Cas. 
1;  The  Stole  w.  Litchfield  (1870),  58  Me.  267;  «.  c,  Allen's  Tel.  Cas.  494; 
National  Bank  vi.  National  Bank  (1874),  7  W.  Va.  544 ;  United  States  vs.  Bab- 
cock  (1876),  3  Dill.  567 ;  ex  parte  Brown  (1879).  8  Cent.  L.  J.  378. 
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notwithstanding  a  penal  statute  of  Missouri  forbidding  tele- 
graph employees  to  wilfully  divulge  the  contents  of  any  private 
dispatch,  except  to  the  person  addressed — to  search  for  and  pro- 
duce in  court,  in  proceedings  to  which  the  company  was  not  a 
party,  all  private  telegrams  remaining  on  its  files  which  had 
passed  between  persons  named  in  the  subpoena  during  six 
months  preceding,  neither  the  relevancy  nor'  the  competency  of 
which  was  first  made  to  appear.  The  grounds  of  this  decision 
will  be  presently  stated.  As  it  will  doubtless  come  before  the 
Supreme  Court  of  Missouri  for  review,  it  cannot  be  regarded 
as  final  even  in  that  State. 

The  other  four  cases  cited  were  of  narrower  scope,  the  rele- 
vancy of  the  telegrams  called  for  being  shown,  admitted,  or 
assumed  in  the  decision  of  each.  In  United  States  V8,  Bab- 
cock,*  the  only  question  decided  on  this  head  was,  whether  the 
subpoena  there  issued  was  sufficiently  certain  in  describing  the 
dispatches  required.  The  remaining  three  turned  chiefly  upon 
the  construction  of  local  statutes,  or  the  claim  that  telegrams, 
as  such,  constitute  a  new  and  distinct  class  of  privileged  com- 
munications. 

Of  English  decisions,  only  four  are  pertinent.  In  Waddell's 
Case,t  decided  in  Newfoundland  in  1861,  and  Ince*s  Case,J  in 
1869,  by  the  English  Court  of  Commou  Pleas,  both  very  briefly 
reported,  the  production  of  telegrams  by  private  telegraph  com- 
panies was  enforced.  On  the  other  hand,  in  two  English  elec- 
tion cases,§  in  1874,  the  court  refused  to  compel  the  production 
of  private  telegraphic  dispatches  by  the  government  postal- 
telegraph  officials,  on  the  ground  that  the  government,  in 
assuming  exclusive  control  of  the  telegraph  service,  had 
invited  a  confidence  on  the  part  of  private  persons  sending 
messages  which  it  was  against  public  policy  to  violate. 


*  3  Dill.  567. 

t  8  Jur.  (n.  8.)  pt.  2, 181 ;  •.  c,  Allen's  Tel.  Cas.  496,  note. 

t  20  L.  T.  (n.  8.)  421 ;  •.  c,  AUen's  Tel.  Cas.  497,  note. 

i  Stroud  Case,  2  O'Malley  A  H.  (Elect.  Pet.  Rep.)  72;  Taunton  Case,  Id.  112. 
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A  like  power  has  been  more  than  once  exercised  by  legisla- 
tive bodies  in  the  United  States ;  as,  by  the  House  of  Repre- 
sentatives of  Mississippi  during  the  impeachment  of  Governor 
Ames,  at  the  session  of  1876,  and  notably  in  the  case  of  Barnes, 
by  the  House  of  Representatives  at  Washington,  in  January, 
1877,  shortly  before  the  institution  of  the  electoral  commission. 

As  the  report  of  the  House  Judiciary  Committee,*  declaring 
Barnes  guilty  of  contempt,  and  the  opinion  of  a  majority  of 
the  St.  Louis  Court  of  Appeals  in  ex  parte  Bi^own,  furnish  the 
best,  if  not  the  only  statement  of  the  grounds  upon  which  the 
unqualified  power  in  question  has  been  maintained,  a  brief  ac- 
count of  these  cases,  and  of  the  arguments  presented  in  opposi- 
tion, will  present  the  controversy  as  it  now  stands. 

Barnes,  the  Western  Union  Telegraph  manager  at  New 
Orleans,  was  brought  to  the  bar  of  the  House  on  January  5, 
1877,  for  an  alleged  contempt,  in  that  he  had  refused,  when 
testifying  'as  a  witness  before  the  Louisiana  Affairs  Special 
Committee,  to  produce  certain  telegrams  described  in  a  sub- 
poena duces  tecum  served  on  him  December  13,  1876,  by  direc- 
tion of  the  chairman  of  the  committee,  as  "  all  telegrams  sent 
"  or  received  by  William  Pitt  Kellogg,  S.  B.  Packard  [and  six 
"  other  persons  named],  at  the  office  of  the  Western  Union 
"  Telegraph  Company,  New  Orleans,  from  and  after  the  15th 
"  day  of  August,  1876."  He  appeared  also  by  counsel,!  and 
answered  in  an  elaborate  protest  and  argument,  which,  besides 
objecting  to  the  form  of  the  subpcena,  and  its  service  upon  a 
8ul)ordinate,  instead  of  the  governing  officers  of  the  company, 
denied  "  the  right  or  power  even  of  the  judicial  tribunals  of  the 
''  country  to  compel  the  production  of  private  telegraphic  mes- 
"  sages  under  the  writ  of  subpoena,"  upon  grounds  which  were 
in  substance,  the  following : 

♦See  full  report  of  proceedings  in  Vol.  V.,  pt.  1,  Cong.  Rec.  (44th  Cong.,  2d 
.),  pp.  452-455,  602-608.  678,  694. 
t  Grosvenor  P.  Lowrey,  Esq.,  of  New  York. 
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1.  That  under  the  instructions  of  his  superiors,  he  was  not 
at  liberty  to  search,  or  permit  search,  among  the  files  in  his 
custody  for  the  "  campaign  messages  "  called  for  by  the  chair- 
man of  the  committee,  the  subpoena  not  overruling  his  obliga- 
tions as  an  employee. 

2.  That  for  the  reasons  of  public  policy  stated  by  Jud»e 
Cooley  (Const.  Lim.  306,  307,  note),  no  such  demand  could 
lawfully  be  enforced  against  him,  or  any  agent  of  the  company. 

3.  That  a  judicial  or  other  subpoena,  couched  in  such  general 
and  sweeping  terms,  would  be  in  effect  a  general  ivarrant, 
within  the  prohibition  of  the  fourth  amendment  to  the  Consti- 
tution of  the  United  States,  and  in  violation  of  the  great  prin- 
ciples established  in  Wilkes's  case,  Entick  vs,  Carrington,  and 
similar  decisions  (2  Wils.  151,  275). 

4.  That  in  obeying  the  subpoena  he  would  subject  himself  to 
punishment  under  the  penal  statute  of  Louisiana,  which  forbids 
all  telegraph  employees  to  "  reveal,  make  use  of,  or  make  public 
"any  dispatch ;"  and  that  the  House  had  no  power  to  interpret, 
modify,  abrogate,  or  protect  the  witness  from  such  statute. 

The  whole  matter  was  referred,  without  debate,  to  the  House 
Judiciary  Committee,  who,  one  week  later  (January  12,  1877), 
through  the  Hon.  Proctor  Knott,  chairman,  made  a  report,  re- 
viewing the  witness's  answer  at  length,  and  declaring  that  in 
refusing  to  produce  the  telegrams  in  his  possession,  and  so  re- 
quired of  him,  he  was  guilty  of  a  contempt.  The  following,  in 
substance,  were  the  propositions  relied  on  by  the  committee  : 

1.  That  telegraphic  messages,  as  such,  do  not  constitute  a 
class  of  privileged  communications,  and  that  no  special  privilege 
was  shown  to  attach  to  the  telegrams  in  question;  citing,  in 
opposition  to  Judge  Cooley,  the  cases  of  Henisler  vs,  Freed- 
man,*  and  The  State  vs.  Litchfield.* 

2.  That  the  witness  could  not  excuse  himself  for  not  pro- 
ducing telegrams  actually  in  his  possession,  by  alleging  con- 
trary orders  from  a  superior,  or  that  he  held  them  merely  as 
an  employe;  citing  Amey  vs.  Long,  9  East,  473. 

3.  That  the  English  election  casesf  referred  to  were  irrele- 


*  Cited  supra. 

f  Stroud  Case  and  Taunton  Case,  cited  $upra. 
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vant,  the  court  there  refusing  to  violate  the  confidonce  invited 
by  the  government  itself  in  establishing  the  postal  telegraph — 
the  circumstances  being  thus  essentially  different. 

4.  That  the  Louisiana  statute  furnished  no  excuse,  since  the 
production  of  telegrams  by  the  witness  in  obedience  to  lawful 
authority  would  not  be  a  wilful  violation  of  such  statute,  nor 
punishable'  as  such  (citing  Lee  vs,  Birrell,  3  Camp.,  337,  and 
Waddell's  Case,  8  Jur.  (n.  s.)  pt.  2,  181) ;  and  that  the  power 
of  the  House,  under  the  Constitution,  to  institute  investigations, 
and  to  compel  testimony,  and  the  production  of  any  paper  ne- 
cessary to  render  the  same  eflPectual,  was  unquestioned,  and  any 
State  statute  in  derogation  thereof  void. 

5.  That,  without  discussing  at  length  the  constitutional  ques- 
tion presented  by  the  witness,  *'  it  is,  perhaps,  sufficient  to  say 
"  that  in  the  hundreds  of  instances  in  which  the  subpoena  duces 
''tecum  has  been  resorted  to  [in  English  and  American  courts 
"and legislatures],  the  similarity  which  the  witness  supposes  to 
"exist  between  that  writ  and  the  '  general  warrants  '  condemned 
"by  the  constitutional  provision  cited  by  him  has  never  yet 
"been  detected."  This,  it  may  be  remarked,  was  the  only  ar- 
gument or  reply  made  by  the  committee  on  that  somewhat  im- 
portant branch  of  the  question. 

6.  That  the  opinion  of  Judge  Dillon  (Treat  J.,  concurring) 
in  the  case  of  The  United  States  vs,  Babcock  (3  Dill.,  567) 
furnished  a  most  complete  answer  to  the  witness's  objections  to 
the  subpoena,  "  and  the  correct  rule,  arid  the  one  which  has 
"been  followed  by  the  committee  in  this  instance."  In  this 
part  of  their  report,  the  committee  must  be  understood  as  re- 
ferring exclusively  to  the  objections  made  by  the  witness  as  to 
the  form  of  the  subpoena,  and  the  sufficiently  certain  descrip- 
tion of  the  papers  therein  called  for.  Nothing  else  was  con- 
sidered or  decided  in  that  case.* 


*The  rale  stated  by  Judge  Dillon  in  the  case  cited  was  as  follows:  "The 
"papers  [called  for  by  the  subpoena]  are  required  to  be  stated  or  specified  only 
"with  that  degree  of  certainty  which  is  practicable,  considering  all  the  circum- 
"  stances  of  the  case,  so  that  the  witness  may  be  able  to  know  what  is  wanted 
"  of  him,  and  to  have  the  papers  on  the  trial,  so  that  they  can  be  used  if  the 
"court  shall  then  determine  that  they  are  competent  and  relevant  evidence." 
In  the  same  opinion  the  court  expressly  stated  that  the  materiality  of  the  tele- 
grams called  for  was  prima  facie  established  by  the  official  averment  of  the 
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Upon  the  reception  of  this  report,  Mr.  Knott  offered  a  reso- 
lution adjudging  the  witness  to  be  in  contempt  of  the  House, 
and  ordering  him  into  close  custody  till  he  should  obey  the 
subpoena;  which  was  at  once  adopted,  under  the  previous  ques- 
tion, without  debate, — veaSj  131 ;  nays,  72 ;  not  voting,  87, 
Four  days  later  (January  16,  1877)  the  witness  signified  to  the 
House  his  willingness  to  produce  the  telegrams  ;*  <ind,  on  the 
recommendation  of  the  Judiciary  Committee,  was  permitted, 
still  in  custody,  to  go  to  New  Orleans  for  them.f 

It  will  hardly  be  claimed,  under  the  circumstances,  that  this 
action  of  the  Judiciary  Committee,  and  of  a  minority  of  the 
House  of  Representatives,  can  be  accepted  as  a  judicial  author- 
ity. It  was  taken  at  a  time  of  extraordinary  excitement,  in 
connection  with  political  controversies  of  the  gravest  character, 
by  a  parliamentary  and  not  a  judicial  body,  all  parties  compos- 
ing which  were  deeply  interested  in  the  possible  results  of  the 
disclosures  sought.  If  the  doctrine  maintained  by  the  House 
Judiciary  Committee  is  to  be  upheld  by  the  courts,  then,  not 
only  each  House  of  Congress,  but  equally  each  House  of  every 
State  legislature  is  armed  with  the  power,  at  will,  through  a 
committee  or  otherwise,  to  compel  the  production  and  inspec- 
tion, at  any  time,  of  every  private  message  remaining  on  file  in 
any  and  every  telegraph  office  within  their  respective  States, — 
not  as  being  competent  or  relevant  to  any  inquiry  before  it,  but 
for  the  mere  purpose  of  finding  out  what  evidence,  pertinent  or 
not  pertinent  to  such  inquiry,  the  messages  there  accumulated 
may  disclose. 

It  is  the  proper  function  of  the  courts  to  determine  the  ex- 
district  attorDoy ;  and  further  observed :  "  No  objection  is  made  on  the  ground 
••  that  these  messages  are  privileged  conBdential  communications ;  *  *  * 
**  therefore  we  need  not  consider  whether  there  is  any  ground  to  suppose  that, 
"  in  law,  the  Telegraph  Company  occupies  a  different  position  than  would  be 
"  occupied  by  private  persons  having  custody  of  the  Biime  papers."  3  Dill.,  570. 

*  Vol.  v.,  pt.  I,  Cong.  Rec,  678. 
t  Id,,  694. 
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istence  and  the  limits  of  any  such  power,  whether  asserted  by  a 
legislative  body  or  by  a  judicial  tribunal.* 

Ex  parte  Brown  was  a  case  arising  on  a  writ  of  fiabeas  cor- 
pus sued  out  of  the  St.  Louis  Court  of  Appeals,  in  April,  1879. 
Brown,  the  petitioner,  who  was  the  general  manager  of  the 
Western  Union  Telegraph  Company  at  St.  Louis,  in  charge  of 
its  local  office  and  files,  was  served  with  a  subpoena  duces  tecum, 
i.ssued  by  the  St.  Louis  Criminal  Court,  at  the  instance  of  the 
grand  jury,  then  in  session,  by  which  he  was  commanded  to 
appear  and  testify  before  the  grand  jury  in  a  matter  pending 
before  them,  and  also  there  to  produce — 

*  *  *  "  any  and  all  telegraphic  messages,  or  copies  of 
"the  same,  now  in  the  office  of  the  Western  Union  Telegraph 
"  Company,  of  which  you  are  manager,  and  which  dispatches 
"  and  messages  are  now  in  your  possession  and  under  your  con- 
"  trol  [here  various  persons  were  named  as  persons  between 
"whom  dispatches  passed],  and  any  and  all  telegrams,  or  the 
"copies  and  originals,  that  may  be  in  your  possession,  which 
"  may  have  been  sent  or  received  by  and  between  any  or  all  of 
"  the  above-named  parties  within  the  last  six  months." 

The  witness  appeared  and  answered  certain  questions  re- 
lating to  supposed  oflfences,  by  persons  other  than  himself, 
within  the  jurisdiction.  But  he  refused,  after  admonition  in 
open  court,  to  produce,  or  search,  or  permit  search  for,  tele- 
grams such  as  called  for,  alleging  in  excuse  the  contrary  in- 
structions of  the  company,  and  the  penal  statute  of  Missouri 
prohibiting  the  disclosure,  by  siny  telegraph  employe,  of  the 
contents  of  any  private  dispatch  to  any  person  other  than  the 
one  addressed,  or  to  his  agent,  etc.  Being  thereupon  committed 
for  contempt  of  court,  he  raised  the  question  of  the  power  of  the 
court  to  compel  obedience  to  such  a  subpoena  under  such  cir- 
cumstances, by  suing  out  the  writ  in  question. 

The  case  for  the  petitioner  was  very  fully  and  ably  presented 

*  Barnbam  Vi,  Morrissey,  14  Qray,  239. 
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by  the  local  counsel  for  the  telegraph  company,*  on  grounds 
very  similar  to  those  taken  in  the  Barnes  case.  It  was  con- 
tended, in  substance  : — 

1.  That  the  witness,  being  simply  a  servant  intrusted  with 
the  mere  custody  of  telegrams  sent  and  received,  they  were  not 
in  his,  but  in  the  company's,  possession;  and  that  he  could  not  be 
lawfully  required  to  disobey  the  strict  prohibitions  of  his  supe- 
riors again.st  disclosing  their  contents. 

2.  That  the  subpoena  on  its  face  did  not  assert  the  existence 
of  any  such  message  as  therein  called  for ;  that  the  process  was 
inquisitorial,  and  not  judicial,  and  was  in  the  nature  of  a  search 
warrant,  to  ascertain  whether,  during  the  past  six  months,  any 
such  papers  had  existed,  and  were  still  in  existence. 

3.  That  obedience  to  the  writ  would  involve  the  violation  by 
the  petitioner  of  a  statute  of  Missouri  making  the  disclosure,  by 
any  telegraph  employe,  of  the  contents  of  a  telegram,  a  penal 
ofience. 

4.  That  the  compulsory  production  and  disclosure  of  telegrams 
is  against  public  policy;  that  the  telegrams,  which  of  necessity 
are  intrusted  to  and  remain  with  the  telegraph  company,  are, 
nevertheless,  private  papers,  and  the  property  of  those  who  send 
and  receive  them;  and  that  to  compel  their  production  by  such 
a  subpoena  is  in  violation  of  the  fourth  amendment  to  the  Fed- 
eral Constitution,  and  the  identical  eleventh  section  of  the  Mis- 
souri Bill  of  Rights,  which  alike  prohibit  "  unreasonable  searches 
''  and  seizures." 

5.  That  the  telegraph  service  of  the  country,  especially  since 
the  passage  of  the  Act  of  Congress  of  July  24,  1866,  concerning 
telegraph  lines  (U.  S.  Rev.  Stat.,  title  65,  sect.  5,263,  et  seq,), 
and  the  decision  of  the  Supreme  Court  in  the  Pensacola  tele- 
graph case  (96  U.  S.  1),  occupies  a  like  footing  with  the  postal 
service  as  an  indispensable  means  of  commercial  intercourse; 
and  that  every  consideration  of  public  policy  and  of  constitu- 
tional and  primordial  right  applicable  to  interference  with  let- 
ters in  the  mails,  applies  equally,  under  like  limitations,  to  the 

*  Edmund  T.  Allen,  Esq.,  with  whom  was  Mr.  J.  G.  Lodge,  and  to  whose 
courtesy  the  writer  is  greatly  indebted  for  a  perusal  of  the  learned  and  elab- 
orate argument  submitted. 


PAPEB  BEAD  BY  HEIfBY  HITCHCOCK.  101 

compulsory  production  of  telegrams  by  the  companies"  or  tlieir 
agents,  in  matters  to  which  they  are  not  parties ;  the  fettet; 
equally  with  the  former,  being  in  effect  an  invasion  of  the 
"  primordial  right  of  free  communion"  which  every  free  people 
must  jealously  guard,  and  an  *'  unreasonable  search  or  seizure  " 
within  the  constitutional  prohibition. 

The  views  of  Judge  Cooley  on  this  question  were  also  cited 
as  of  great  persuasive  authority. 

The  opinion  of  the  court,  remanding  the  petitioner,  was  de- 
livered by  Hayden,  J.  (Bakewell,  J.,  concurring;  Lewis,  P.  J., 
dissenting,  but  filing  no  opinion),  and  is  reported  in  the  Cen- 
tral Law  Journal  for  May  9,  1879,  (vol.  8,  No.  19,  p.  378). 

The  grounds  of  the  decision  *  were,  in  substance,  as  follows : — 

1.  The  constitutional  provision  against  unreasonable  searches 
and  seizures  has  little  bearing  on  this  case.  The  evil  and  ille- 
gality which  that  was  intended  to  prevent  was  the  indiscriminate 
seizure  of  all  papers  which  the  accused  preserved  in  the  privacy 
of  his  home,  and  compelling  by  force  the  communication  of  their 
contents,  thereby  constraining  the  person,  so  far  as  the  papers 
availed  against  him,  to  become  his  own  accuser.  But  it  ex- 
pressly provides  that  even  the  sanctity  of  home  shall  not  remain 
inviolable  against  the  hand  of  criminal  justice. 

2.  The  case  is  wholly  diflferent  when,  by  his  own  communi- 
cation to  others,  a  man's  thoughts  pass  into  the  region  of  action. 
No  voluntary  communiciUion  is  privileged  from  com})ulsory  dis- 
closure, if  it  be  not  within  the  classes  of  privileged  communi- 
cations excepted  on  grounds  of  public  policy, — as  in  the  case  of 
attorney  and  client,  or  husband  and  wile.  All  the  adjudged 
cases  hold  that  there  is  no  peculiarity  in  telegraphic  communi- 
cations, as  such,  which  exempts  them  or  their  contents  from  the 
process  of  the  courts  (citing  Henisler  va,  Freedman,  The  State 
V8,  Litchfield,  National  Bank  vs.  National  Bank,  and  the  other 
cases  cited  supra).  In  the  case  of  United  States  vs.  Babcock, 
3  Dill.  567  (say  the  court),  the  question  above  discussed  was 
not  raised. 

3.  Communications  by  telegraph  are  voluntarily  made  by  the 
sender  to  the  telegraph  employee,  and  are  no  more  entitled  to 

*  Condensed  by  the  writer,  but,  so  far  as  practicable,  in  the  language  of  the 
court 
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pro^ctioii  or  privilege  than  any  other  unwilling  disclosure  of 

.•p^siness  secrets.     It  is  different  with  sealed  letters  and  packages 

.. /..By'lnail,  which,  in  the  fact  of  sealing,  retain  the  purpose  and 

.^  '•  .**. recognized  type  of  secrecy,  and  the  character  of  private  papers. 

'•*'."• '  The  analogy  alleged  between  the  telegraph  and  the  mail,  there- 
fore, does  not  exist.  Nor  do  the  reasons  for  the  statutory  pro- 
tection of  letters,  while  in  the  mail,  apply  to  dispatches  retained 
in  the  telegraph  office.  The  transmission  of  sealed  letters,  un- 
broken, is  a  trust  which  the  government  undertakes,  and  virtu- 
ally compels  their  writers  to  commit  to  it,  and  which  established 
custom  and  good  faith  oblige  it  to  perform,  without  violating  or 
permitting  others  to  violate  it.  The  postoflBce  is  a  department 
of  the  government  with  whose  operations  the  States  cannot 
interfere ;  but  even  letters  are  privileged  only  while  in  the  mail. 
As  to  telegrams,  no  such  trust  or  custom  exists.  Senders,  re- 
ceivers, and  telegraph  company  know  that,  upon  due  process, 
the  messages  which  the  company  takes  the  risk,  and  the  con- 
sequences of  keeping,  must  be  produced,  for  such  is  the  law. 

4.  The  production  of  telegrams,  as  of  other  private  writings, 
must  be  regulated  by  fixed  and  uniform  rules.  Evidence  of 
this  kind  should  be  uniformly  admitted,  when  competent,  or 
uniformly  excluded.  If  courts  are  to  be  shut  out  from  the 
sources  of  truth  afforded  by  new  methods  of  communication, 
they  will  so  far  fail  in  the  chief  purpose  of  their  establishment. 
In  civil  cases,  where  the  operation  of  the  writ  would  be  harsh, 
the  power  will  be  exercised,  undoubtedly,  in  the  sound  dis- 
cretion of  the  court.  Inconveniences  consequent  upon  the 
execution  of  the  laws  must  be  endured. 

5.  To  the  objection  that  the  subpoena  calls  for  any  and  all 
messages  which  may  have  passed  between  the  parties  named, 
during  the  past  six  months,  without  reference  to  facts  or  subject- 
matter,  and  that  the  papers  required  are  not,  therefore,  suffi- 
ciently or  certainly  described,  a  sufficient  answer  is  found  in 
the  obligation  of  secrecy  imposed  by  law  upon  the  grand  jury. 

6.  This  is  not  the  case  of  a  mere  clerk  or  subordinate  sum- 
moned to  produce  papers  not  under  his  control.  The  corpora- 
tion may  be  reached  through  any  agent  having,  like  this  witness, 
the  actual  control  and  means  of  responding  to  the  writ ;  and 
contrary  instructions  do  not  excuse  him. 

7.  The  penal  statute  of  Missouri  referred  to  does  not  protect 
telegrams  against  a  subpoena,  for  it  expressly  excepts  disclosures 
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made  to  a  court  of  justice.  Even  if  it  did  not,  there  is  implied 
in  every  such  statute  an  exception  in  favor  of  legal  process 
(citing  Lee  vs.  Birrell,  3  Camp.,  337). 

An  altogether  opposite  view  to  this,  as  the  profession  are 
well  aware,  has  been  maintained  by  Judge  Cooley ;  originally 
in  a  note  at  page  306  of  his  valuable  treatise  on  Constitutional 
Limitations,  and  recently,  at  more  length,  in  a  very  earnest 
article  on  this  subject  in  the  American  Law  Register  for  Feb- 
ruary, 1879.  The  unqualified  ground  taken  by  this  eminent 
jurist  will  appear  from  the  following  extract  from  the  note 
referred  to : — 

After  saying  that  "the  importance  of  public  confidence  in 
the  inviolability  of  correspondence  through  the  post  office  can- 
not well  be  overrated,"  he  proceeds : 

"  The  same  may  be  said  of  private  correspondence  by  tele- 
"  graph.  The  public  are  not  entitled  to  it  for  any  purpose ; 
"and  a  man's  servant  might,  with  the  same  propriety,  be  sub- 
"  pcenaed  to  bring  into  court  his  private  letters  and  journals, 
"  as  a  telegraph  operator  to  bring  in  private  correspondence 
"  which  passes  through  his  hands.  Li  either  case  it  would  be 
"  equivalent  to  an  unlawful  and  unjustifiable  seizure  of  private 
"  papers — such  an  unreasonable  seizure  as  is  directly  condemned 
"  by  the  Constitution." 

The  article  in  the  American  Law  Register,  above  referred  to, 
maintains  the  same  conclusion  with  equal  emphasis.  The  argu- 
ment is  based  upon  considerations  of  public  policy  evidenced  by, 
and  public  faith  pledged  in,  the  statutory  prohibitions  against 
disclosures  by  telegraph  employees ;  upon  the  supposed  analogy 
between  correspondence  by  telegraph  and  by  mail ;  upon  the 
constitutional  guarantee  against  unreasonable  searches  and 
seizures;  and  the  widespread  disturbance,  scandals,  and  mis- 
chiefs likely  to  result  from  enforcing  the  opposite  doctrine. 
The  artrcle  concludes  with  the  following  summary  of  objections 
to  what  it  describes  as  "  the  doctrine  that  telegraph  authorities 
"  may  be  required  to  produce  private  messages  on  the  applica- 
"  tion  of  third  persons,"  namely : 
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"  1.  That  it  defeats  the  policy  of  the  law,  which  invites 
"  free  communication ;  and,  to  the  extent  that  it  may  discourage 
"  correspondence,  it  operates  as  a  restraint  upon  industry  and 
"enterprise;  and,  what  is  of  equal  importance,  upon  intimate 
"  social  and  family  correspondence. 

"  2.  It  violates  the  confidence  which  the  law  undertakes  to 
"  render  secure,  and  makes  the  promise  of  the  law  a  deception. 

"  3.  It  seeks  to  reach  a  species  of  evidence  which,  from  the 
"  very  course  of  business,  parties  are  interested  to  render  blind 
"  and  misleading,  and  which,  therefore,  must  often  present  us 
"  with  error  under  the  guise  of  truth,  under  circumstances 
"  which  preclude  a  discovery  of  the  deception. 

'*  4.  It  renders  one  of  the  most  important  conveniences  of 
"  modern  life  susceptible,  at  any  moment,  of  being  used  as  an 
'*  instrument  of  infinite  mischiefs  in  the  community." 

It  would  seem  that  the  learned  writer  still  maintains  the 
inviolability,  under  any  circumstances,  of  any  telegram  remain- 
ing in  the  possession  of  a  telegraph  company,  against  a  subpoena 
or  oiher  process  for  its  compulsory  production  in  proceedings 
against  or  between  third  parties. 

The  foregoing  is  believed  to  be  a  fair  and  accurate  summary 
of  the  arguments  hitherto  presented  on  both  sides  of  this  inter- 
esting and  important  question. 

It  is  not  surprising  that  its  just  solution  should  be  reached 
only  by  gradual  steps.  In  the  sphere  of  political  and  legal 
science,  as  in  that  of  physical  research,  the  application  to  a 
new  state  of  facts,  even  of  ascertained  truths  or  established 
laws,  is  constantly  embarrassed  by  conflicts  and  exceptions  grow- 
ing out  of  other  truths  and  laws  also  having  relations  with  such 
facts,  and  which  equally  refuse  to  be  ignored.  .  The  telegraph, 
as  a  new  means  of  communication,  has  its  peculiar  methods  and 
features,  as  well  as  an  exceptional  growth;  and,  in  solving 
questions  which  relate  specially  to  that  system,  these  must  be 
borne  in  mind. 

In  the  year  1878,  according  to  the  American  Almanac  for 
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1879,  there  were  in  operation  in  the  United  States  and  Terri- 
tories 97,628  miles  of  telegraph  lines,  served  at  9,726  ofiBces ; 
and  during  that  year  the  two  principal  telegraph  companies 
transmitted  very  nearly  twenty-eight  millions  (28,000,000)  of 
messages. 

But  statistics  do  not  adequately  express  the  true  functions 
of  those  slender  wires,  which  run  along  every  artery  of  com- 
merce, and  search  out  every  remote  extremity  of  the  body  politic, 
radiating  from  the  centres  of  wealth  and  busy  production  liko 
the  marvellous  net  work  of  the  human  nerves  from  their  gnnglia, 
and,  like  them,  hurrying  to  and  from  the  outpo=^ts  of  life  the 
ceaseless  current  of  intelligence  received  and  commands  to  be 
obeyed.  They  are  the  medium  by  which,  with  the  speed  of 
thought,  are  transmitted  the  desires,  the  purposes,  the  trans- 
actions of  every  class,  the  events  of  every  hour,  not  only  from 
ocean  to  ocean,  but  to  the  ends  of  the  earth. 

Such  an  agency  demands,  and  it  has  received,  recognition 
from  courts  and  legislatures  as  a  new  factor  in  civilization. 
Said  the  Supreme  Court  of  the  United  States,  speaking  by  Chief 
Justice  Waite  (Pensacola  Tel.  Co.  vs.  Western  Union  Tel.  Co., 
96  U.  S.,  9) : 

"  The  electric  telegraph  marks  an  epoch  in  the  progress  of 
"time.  In  a  little  more  than  a  quarter  of  a  century  it  has 
'•  changed  the  habits  of  business,  and  become  one  of  the  ne- 
•*  cei^sities  of  commerce.  It  is  indispensable  as  a  means  of  inter- 
"  communication,  but  especially  is  it  so  in  commercial  trans- 
factions.  The  statistics  of  the  business  before  the  recent  re - 
"duction  in  rates  show  that  more  than  eighty  per  cent,  of  all 
"the  messages  sent  by  telegraph  related  to  commerce.  Goods 
"are  sold  and  money  paid  upon  telegraphic  orders;  contracts 
"  are  made  by  telegraphic  correspondence ;  cargoes  secured,  and 
"the  movements  of  ships  directed.  The  telegraphic  annouiice- 
"ment  of  the  markets  abroad  regulates  prices  at  home,  and  a 
"prudent  merchant  rarely  enters  upon  an  important  transaction 
"without  using  the  telegraph  freely  to  secure  information.  It 
"is  not  only  important  to  the  people,  but  to  the  government. 
"By  means  of  it  the  heads  of  departments  in  Washington  are 
"  kept  in  close  communication  with  all  their  various  agencies  at 
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"  home  and  abroad,  and  can  know  at  almost  any  hour,  by  in- 
"  quiry,  what  is  transpiring  any  where,  that  affects  the  interests 
*'  they  have  in  charge.  Under  such  circumstances,  it  cannot 
"  for  a  moment  be  doubted  that  this  powerful  agency  of  com- 
"merce  and  inter-communication  comes  within  the  controlling 
"  power  of  Congress,  certainly  as  against  hostile  State  legislation. ' 

The  learned  chief  justice  might  have  added — had  it  been 
pertinent  to  the  question  in  hand — that  the  five  or  six  millions 
per  annum  of  telegrams  which  did  not  relate  to  commerce,  in- 
cluded certainly  the  most  urgent,  and  perhaps  the  most  im- 
portant, part  of  the  private  correspondence  of  the  whole  country 
during  that  period  :  that  of  these  a  large  part  were  of  the  most 
confidential  character,  often  veiled  in  cipher,  purposely  made 
ditficult  (though  not  always  impossible)  even  for  experts  to  un- 
ravel ;  that  in  many  States  the  unauthorized  disclosure,  by  a 
telegraph  employee,  of  thecontents  of  a  telegram,  is  apenal  offence^ 
and  that  in  probably  every  State  this  protection  is  by  the  public 
believed  to  exist,  and  is  generally  relied  on. 

Let  us  now  briefly  consider  the  legislation,  federal  and  State, 
which  this  new  agency  has  called  forth. 

By  the  Act  of  July  24,  1866  (re-enacted  as  tit.  65,  sees. 
6263-5269,  Rev.  Stat.),  Congress  granted  to  every  telegraph 
company  then  or  thereafter  to  be  organized  under  the  laws  of 
any  State,  the  right — not  transferable,  and  conditioned  upon  its 
acceptance  of  all  the  conditions  of  the  Act — to  construct  and 
operate  lines  of  telegraph  through  and  over  any  portion  of  the 
public  domain ;  over  and  along  any  of  the  military  or  post- 
roads  of  the  United  States;  also  over,  under,  or  across  the 
navigable  waters  of  the  United  States ;  together  with  the  further 
right  to  take  material  for  construction  from  any  public  lands, 
and  to  preempt  and  use  as  stations,  not  less  than  fifteen  miles 
apart,  nor  to  exceed  forty  acres  for  each,  portions  of  unoccupied 
public  lands.  The  acceptance  of  the  Act  is  to  be  filed  in  the 
postmaster  generals  oflBce;  and  the  only  further  conditions  are, 
that  government  dispatches  (including  those  of  the  signal  ser- 
vice) shall  have  priority  over  all  others,  and  shall  be  sent  at 
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rates  to  be  annually  fixed  by  the  postmaster  general;  and 
farther,  that  the  United  States,  at  any  time  after  July  24, 1871, 
shall  have  the  right  to  purchase  all  the  telegraph  lines,  property, 
and  efiFects  of  any  or  all  of  said  telegraph  companies,  at  an 
appraised  value,  to  bo  fixed  by  arbitration,  as  therein  provided.* 

This  is  the  only  legislation  by  Congress,  hitherto,  relating 
to  telegraph  companies,  their  rights,  or  obligations. 

In  the  Pensacola  Telegraph  Case,  already  citod,t  the  Supreme 
Court,  construing  this  Act  in  connection  with  the  Act  of  1872 
(U.  S.  Rev.  Scat.,  sec.  3.964),  which  established  as  pod-roads 
"all  railroads,  or  parts  of  railroads,  which  are  now  or  may 
"hereafter  be  in  operation,"  held  that  the  Act  of  1866  applied 
l^  all  railroads  whatever  in  the  United  States ;  that  it  was  con- 
stitutional, and  within  the  grant  of  power  to  Congress  "  to  regu- 

*  The  following  has  recently  heen  pablished  as  an  authentic  list  of  the  tele- 
graph companies  which  have  filed  their  acceptance  of  the  Act  referred  to  and 
are  officially  recognized  by  the  post  office  department  as  within  its  provisions : 
The  American  Submarine  Telegraph  Company,  of  New  York,  N.  Y. ;  Inter- 
national Telegraph  Company  of  Portland,  Me. ;  The  Atlantic  and  Pacific  Tele> 
graph  Company  of  New  York,  N.  Y. ;  Mississippi  Valley  National  Telegraph 
Company,  of  St.  Loais,  Mo. ;  Western  Union  Telegraph  Company,  of  New 
York,  N.  Y. ;  Northwestern  Telegraph  Company,  of  Kenosha,  Wis. ;  The 
Franklin  Telegraph  Company,  of  Boston,  Mass. ;  The  Insulated  Lines  Tele- 
graph Company,  of  Boston,  Mass. ;  Pacific  and  Atlantic  Telegraph  Company, 
of  Pittsburgh,  Pa. ;  The  Atlantic  and  Pacific  States  Telegraph  Company,  of 
Sacrament^  Cal.;  the  Eastern  Telegraph  Company,  of  Philadelphia,  Pa.;  The 
Delaware  River  Telegraph  Company,  Philadelphia,  Pa.;  Peninsula  Telegraph 
Company,  New  York  City ;  The  American  Cable  Company,  of  New  York.  N. 
Y. ;  Southern  and  Atlantic  Telegraph  Company,  of  Philadelphia,  Pa.;  Inter- 
national  Ocean  Telegraph  Company,  New  York  City ;  Missouri  River  Telegraph 
Company,  of  Sioux  City,  Iowa ;  Atlantic  and  Pacific  Telegraph  Company,  of 
Missouri;  New  Jersey  and  New  England  Telegraph  Company;  Central  Union 
Telegraph  Company,  Now  Orleans:  New  York  Land  and  Ocean  Telegraph 
Company;  Deseret  Telegraph  Company,  Salt  Lake  City,  Utah;  American 
Union  Telegraph  Company,  of  New  York ;  American  Union  Telegraph  Com- 
pany, of  Missouri;  American  Union  Telegraph  Company,  of  New  Jersey; 
American  Union  Telegraph  Company,  of  Baltimore;  Baltimore  and  Ohio 
Railroad  Company;  Toledo,  Wabash,  and  Western  Railroad  Company. 

t96U.  S  1. 
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"late  commerce  with  foreign  nationa,  and  among  the  several 
"  States,"  and  suspended  all  State  statutes  with  which  it  was 
in  conflict.  The  court  further  held  that  the  constitutional 
powers  so  conferred  upon  Congress — 

*  *  *  "are  not  confined  to  the  instrumentalities  of  cora- 
"  merce  or  the  postal  service  known  or  in  use  when  the  Consti- 
"tution  was  adopted,  but  tliey  keep  pace  with  the  progress  of 
"the  country,  and  adapt  themselves  to  the  new  developments 
"  of  time  and  circumstances.  They  extend  from  the  horse,  with 
"its  rider^  to  the  stage-coach;  from  the  sailing  vessel  to  the 
"  steamboat ;  from  the  coach  and  steamboat  to  the  railroad ; 
"and  from  the  railroad  to  the  telegraph,  as  these  new  agencies 
"are  successively  brought  into  use  to  meet  the  demands  of  in- 
"  creasing  population  and  wealth.  They  were  intended  for  the 
*' government  of  the  business  to  which  they  relate,  at  all  times 
"and  under  all  circumstances.  As  they  were  intrusted  to  the 
"general  government  for  the  good  of  the  nation,  it  is  not  only 
"the  right,  but  the  duty  of  Congress  to  see  to  it  that  inter- 
"  course  among  the  States,  and  the  transmission  of  intelligence, 
"are  not  obstructed  or  unnecessarily  encumbered  by  State 
"  legislation."* 

The  telegraph  system  of  this  country  has  thus  been  recog- 
nized, both  by  the  Congress  and  the  courts  of  the  United  States, 
as  an  indispensable  agency  of  commercial  intercourse,  and  for 
the  transmission  of  intelligence,  subject  to  the  control  and  regu- 
lation, and  entitled  to  the  protection,  of  the  government.  To 
this  extent  it  is  clear  that  an  important  analogy  exists  between 
the  postal  service  and  the  telegraph  service.  Each  system  is 
within  the  grant  of  congressional  powers;  each  is  recognized, 
and  to  be  protected  against  any  interference  or  obstruction 
under  color  of  State  authority.  And  though,  as  yet,  the 
government  has  not  deemed  it  expedient  to  undertake  the 
service  of  the  telegraph,  as  governments  elsewhere  have  done, 
it  has  nevertheless  reserved  that  right,  as  a  condition  of  valuable 
privileges  offered  to  and  accepted  by  the  private  companies 
which  now  conduct  it. 


*  96  U.  S.  9. 
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But  here  the  analogy  ceases.  Congress  has  not  in  any  man- 
ner prescribed  regulations  for  the  conduct  of  telegraphic  inter- 
course, even  to  which  the  government  is  a  party,— except  as  to 
its  prior  right  of  transmission,  and  provision  against  excessive 
charges, — ^nor  for  the  protection  or  secrecy  of  telegrams,  as 
such.  These  matters  have  hitherto  been  left  wholly  to  the 
States. 

On  the  other  hand,  it  is  commonly  known  that  penal  statutes 
of  the  United  States  protect  the  uninterrupted  transmission  of 
communications  intrusted  to  the  mail.* 

The  opponents  of  the  compulsory  production  of  telegrams  lay 
much  stress  upon  the  supposed  analogy,  as  to  their  privileged 
character,  between  communications  by  mail  and  by  telegraph. 
It  is  said  that  the  reasons  of  public  policy  which  protect  the 
former  apply  equally  to  the  latter.  In  the  argument  of  ex  parte 
Brown,  counsel  cited  from  the  opinion  of  Field,  J.,  in  ex  parte 
Jackson,t  the  following  passage,  whose  importance  justifies  its 
repetition  here: 

"Letters  and  sealed  packages  of  this  kind  in  the  mail  are  as 
"  fully  guarded  from  examination  and  inspection,  except  as  to 
"their  outward  form  and  weight,  as  if  they  were  retained  by 
"the  parties  forwarding  them  in  their  own  domiciles.  The 
"constitutional  guaranty  of  the  right  of  the  people  to  be  secure 
"in  their  papers  against  unreasonable  searches  and  seizures, 
"extends  to  their  papers  thus  closed  against  inspection,  wher- 
"ever  they  may  be.  Whilst  in  the  mail  they  can  only  be  opened 

*  By  section  3,891  of  the  Revised  Statates,  it  is  made  panisbable  by  fine  and 
iiDprisonment  for  any  employee  of  the  post  office  department  to  unlawfully 
detain,  delay,  or  open,  or  to  secrete,  embezzle,  or  destroy  any  letter,  packet, 
bag.  or  mail  of  letters  intended  for  conveyance  by  mail  and  intrusted  to  him, 
or  which  has  come  into  hts  possession,  whether  it  contain  any  thing  of  valae 
or  not  By  section  3,892,  fine  and  imprisonment  at  hard  labor  are  denounced 
against  any  person  who  shall  take  oat  of  the  mail,  before  its  delivery  to  the 
person  to  whom  it  was  directed,  any  letter,  postal  card,  or  packet,  though  not 
valuable,  with  a  design  to  obstruct  the  correspondence,  or  to  pry  into  the 
business  or  secrets  of  another,  or  who  shall  secrete,  embezzle,  or  destroy  the 
same. 

t  96  U.  S.  733. 
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"and  examined  under  like  warrant,  issued  upon  similar  oath  or 
"  affirmation,  particularly  describing  the  thing  to  be  seized,  as 
"  is  required  when  papers  are  subjected  to  search  in  one's  own 
"  household.  No  law  of  Congress  can  place  in  the  hands  of 
"officials  connected  with  the  postal  service  any  authority  to  in- 
"  vade  the  secrecy  of  letters  and  such  sealed  packages  in  the 
"  mail ;  and  all  regulations  adopted  as  to  mail-matter  of  this 
"  kind  must  be  in  subordination  to  the  great  principle  embodied 
"in  the  fourth  amendment  to  the  Constitution."* 

Now,  an  argument  for  the  protection  of  telegrams  against 
compulsory  disclosure,  based  upon  a  supposed  analogy  between 
the  postal  and  the  telegraphic  service,  may  seek  to  build  itself 
either  upon  the  policy  of  the  postal  statutes,  which  protect 
letters  while  in  transit  through  the  mail,  or  upon  the  fourth 
constitutional  amendment  (and  like  provisions  in  the  State  con- 
stitutions), as  expounded  in  ex  parte  Jackson,  or  upon  both. 
But  these  two  grounds  are  quite  distinct.  The  opinion  in  ex 
parte  Brown  practically  ignores  the  latter,  or  constitutional 
argument,  while  furnishing  a  reply  to  the  former,  which  a  brief 

*The  fourih  amendmeat  is  in  the  words  following: — 

"  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
*'  effects  against  unreasonable  searches  and  seizures  shall  not  be  violated;  and 
"  no  warrants  shall  issue  but  upon  probable  cause,  supported  by  oath  or  affirm- 
"  ation,  and  particularly  describing  the  place  to  be  searched,  and  the  persons 
*'  or  things  to  be  seized." 

It  is  hardly  necessary  to  remark,  that  although  the  provisions  of  this  amend- 
ment to  the  Federal  Constitution  have  been  held  by  the  Supreme  Court  (Smith 
v«.  Maryland,  18  How.,  T6;  Barron  V9.  Mayor  of  Baltimore,  7  Pet.,  243)  to  ap- 
ply only  to  warrants  under  the  laws  of  the  United  States,  and  not  to  State 
process,  yet  similar  provisions  are  found  in  all  but  one  of  the  Constitutions  of 
the  several  States.  The  single  exception  is  the  Constitution  of  the  State  of 
New  York,  which  contains  no  such  provision.  It  is  found,  however,  in  lan- 
guage identical  with  the  fourth  amendment,  in  the  *'  Bill  of  Rights"  enacted 
as  a  statute  in  New  York  in  1787,  and  ever  since  in  force ;  and  the  statutory 
requirements  in  that  State  touching  the  issue  and  service  of  search  warrants 
yield  in  strictness  to  none  others.  Rev.  Stat.  N.  Y.  (5th  ed.)  1859,  pp.  1040, 
1041 ;  tit.  7,  art.  3,  sees.  32-35.  In  Bell  vi.  Clapp.  10  Johns.,  266,  Kent,  C.  J., 
speaks  of  "  the  checks  which  the  English  law,  and  even  which  the  Federal  Con- 
"  Btitution  have  imposed  upon  the  operation  of  these  search  warrants,  and  with 
"  the  manifestation  of  a  strong  jealousy  of  the  abuses  incident  to  them." 
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examination  of  those  statutes  will  confirm.  Only  two  sections 
are  found  in  the  United  States  postal  laws  relating  to  this  sub- 
ject. 

Section  3891  of  the, Revised  Statutes  forbids  post-office  em- 
ployees to  "  uJilawfvUy  detain,  delay,  or  open  any  letter,  packet, 
"  bag,  or  mail  of  letters  intrusted  to  him,  and  which  has  come 
"into  his  possession,  and  which  was  intended  to  be  conveyed 
"  by  mail,  or  carried  or  delivered  by  any  mail  carrier,"  &c.,  &c. 
This  does  not  establish  the  absolute  inviolability  even  of  letters 
in  the  mail,  since  it  implies  that  there  may  be  circumstances 
under  which  a  post-office  employee  might  lawfully  do  either, 
leaving  those  circumstances  undetermined  by  the  law-maker, 
and  to  be  ascertained  by  the  courts.  No  very  satisfactory 
analogy  could  be  based  on  this  for  the  absolute  inviolability  of 
telegrams. 

Section  3892  forbids  any  person  whomsoever  from  taking  out 
of  the  mail  any  letter,  postal-card,  or  packet,  before  it  has  been 
delivered  to  the  person  to  whom  it  was  directed,  with  a  design 
to  obstruct  the  correspondence,  or  to  pry  into  the  business  or 
secrets  of  another.  In  both  sections  it  is  also  made  punishable 
to  "secrete,  embezzle,  or  destroy"  any  letter,  &c.,  during  its 
transmission  by  mail ;  either  of  these  acts  being  made  conclusive, 
apparently,  of  the  criminal  intent. 

It  is  perhaps  the  latter  section  upon  which  is  based  the  argu- 
ment as  to  the  policy  of  the  postal  statutes,  that  they  are  de- 
signed to  assure  the  inviolable  secrecy,  as  well  as  the  safe 
delivery,  of  letters  sent  by  mail.  No  doubt,  if  those  statutes 
are  obeyed,  letters  will  remain  inviolate  in  the  mails,  as  inci- 
dental to  their  safe  transmission  and  delivery.  But  the  offence 
which  this  section  proscribes  is  not  the  disclosure  of  the  contents, 
nor  even  primarily  the  opening  or  reading  of  private  letters.  It 
consists  in  taking  out  of  the  mail,  before  its  delivery  to  the  person 
to  whom  directed,  any  letter, postal-card,  or  packet,  with  a  design 
either  (1)  to  obstruct  the  correspondence,  or  (2)  to  pry  into  the 
business  or  secrets  of  another.     Postal-cards  carry  no  secrets, 
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and  disclose  their  contents  to  the  casual  glance.  Yet  it  is  equally 
a  crime  designedly  to  obstruct  the  delivery  of  a  public  notice 
sent  by  postal-card,  as  that  of  the  most  important  and  confiden- 
tial letter,  by  taking  it  out  of  the  mail ;  while  to  disclose  the 
conteuts  of  such  a  letter,  however  otherwise  the  knowledge  of 
them  was  obtained,  is  not  an  offence  within  this  Act,  provided 
the  letter  itself,  while  in  the  custody  of  the  government,  was 
not  delayed,  opened,  or  taken  out  of  the  mail.     Moreover,  the 
protection  of  the  Act  ceases  instantly  with  the  delivery  of  the 
letter  to  the  person  addressed,  after  which  no  inspection  or  dis- 
closure of  its  contents,  however  unauthorized  or  injurious,  is  a 
violation  of  this  Act.     It  is  evident,  therefore,  that  the  intent 
and  policy  of  the  postal  statutes  is  to  protect  and  assure,  not  so 
much  the  secrecy  of  private  correspondence,  as  the  due  fulfil- 
ment of  a  trust  voluntarily  undertaken  by  the  government  in 
respect  cfits  safe  and  prompt  delivery.     It  has  undertaken  this 
mode  of  serving  the  public,  and  invites  the  public  confidence  in 
such  service ;  therefore,  it  will  punish  any  violation  of  the  con- 
fidence so  invited,  any  interference  with  its  execution  of  that 
trust,  not  sanctioned  by  law. 

Bnt,  in  respect  of  telegrams  transmitted  by  private  compa- 
nies, the  United  States  have  undertaken  no  trust  or  duty,  nor 
invited  any  confidence  whatever.  The  postal  statutes,  there- 
fore, not  only  do  not  protect  the  secrecy  of  telegrams,  directly 
or  by  intendment,  but  they  are  founded  on  reasons  which,  so 
far  as  the  Government  is  concerned,  furnish  no  argument,  even 
by  analogy,  for  their  protection.  Finally,  it  is  diflScult  to  see 
how  any  argument  can  be  drawn  from  the  postal  statutes  of  the 
United  States,  either  directly  or  by  way  of  analogy,  in  respect 
of  what  is  or  is  not  the  existing  law  of  any  State*  to  be  admin- 
istered by  the  courts  thereof. 

This  view  of  the  postal  statutes  of  the  United  States  is  en- 

*  That  the  legislature  of  any  State,  in  determining  what  new  laws  the  public 
welfare  requires,  may  approve  and  adopt  the  policy  of  laws  already  enacted 
by  other  States  or  by  the  United  States  in  pari  materia,  is  obvious:  but  this 
is  as  obviously  a  different  proposition. 
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tirely  consistent  with  the  doctrine  of  ez  parte  Jackson,*  that 
sealed  letters  and  packages,  whilst  in  the  maUy  are  also  protected 
from  violation  by  the  constitutional  provision  against  '*  unreas- 
onable searches  and  seizures,"  though  not  protected  even  in  the 
mail  (as  the  court  distinctly  say)  against  search-warrants  issued 
in  pursuance  of  law.  The  test  of  the  constitution  is  the  unrea- 
sonableness of  the  search  or  seizure — a  term  purposely  left  un- 
defined, as  are  the  terms  "  cruel  and  unusual  punishments  " 
and  *'  excessive  bail,"  in  the  eighth  amendment,  lest  their  effi- 
ciency should  be  impaired  under  circumstances  not  then  foreseen. 

Apply  this  test  of  unreasonableness  to  the  invasion  (without 
lawful  warrant)  of  the  secrecy  of  sealed  letters  while  in  tlie 
mail.  It  does  apply,  for  the  obvious  reason  that,  when  the 
Government  has  taken  exclusive  charge  of  the  postal  service, 
prohibiting  private  competition  under  severe  penalties,t  ^"d 
has  invited,  if  not  "  virtually  compelled,"^  every  citizen  to 
intrust  his  sealed  private  communications  to  its  care,  ic  would 
be  not  only  "  unreasonable,"  but  a  breach  of  faith,  shocking  to 
the  commonest  sense  of  justice,  for  it  to  abuse  the  confidence 
thus  bestowed  in  respect  of  papers  accepted  by  it  under  the 
sender's  seal.§  Other  reasons  of  public  policy,  and  especially 
the  encouragement  of  that  "free  communion  "  which  fosters 
civil  liberty,  while  it  promotes  industry  and  enterprise,  justify 
the  Government  in  assuming  the  burdens  of  the  public  postal 
service.  But  the  right  of  the  citizen  to  be  protected,  in  respect 
of  his  private  communications  transmitted  through  the  mail, 
against  '^unreasonable  searches  and  seizures,"  clearly  rests 
upon  the  ground  first  stated — of  the  faithful  performance  of  a 
trust. 

*  96  U.  S.  733. 

t  U.  S.  Rev.  Btat.,  aecU.  3982-3998. 

X  Ex  ifSLTie  Brown,  8  Cent.  L.  J.  380. 

2  It  was  on  this  ground  of  public  confidence,  invited  by  the  Government  in 
establishing  the  government  postal  telegraph  in  1838-9,  that  Baron  Bramwell, 
in  the  Stroud  election  case,  2  0*Malley  &  H.  100,  112,  refused  to  order  the 
telegraph  officials  to  produce  private  telegrams  m  evidence. 
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In  this  respect,  also,  therefore,  the  supposed  analogy  fails 
between  the  inviolability  (except  upon  lawful  warrant)  of  sealed 
letters  intrusted  to  the  Government,  while  in  transit  through 
the  mail,  and  that  claimed  for  telegrams  remaining  in  the  cus- 
tody of  a  private  corporation.  As  to  the  latter  no  trust  what- 
ever has  been  assumed,  uor  confidence  invited,  by  the  United 
States. 

If,  therefore,  it  be  true  that  the  constitutional  guaranty 
against  "unreasonable  searches  and  seizures  "  of  private  papers 
does  or  should  protect  telegraphic  messages,  under  any  circum- 
stances, from  the  process  of  the  federal  courts  if  the  Federal 
Constitution  be  invoked,  or  of  the  State  courts  if  appeal  be  made 
to  the  constitution  of  the  State,  this  must  be  for  some  reason 
which,  under  the  circumstances  complained  of,  would  make  the 
search  or  seizure  of  such  messages  also  "  unreasonable"  within 
such  constitutional  provision.  If  such  reason  do  not  exist,  any 
supposed  analogy  of  communications  intrusted  to  the  mail  dis- 
appears ;  if  it  do,  the  argument  from  the  Constitution  is  direct, 
and  that  from  analogy  superfluous. 

Next  to  be  considered  is  the  legislation  in  force  in  the  several 
States  bearing  on  the  present  inquiry. 

It  is  unnecessary  to  dwell  upon  the  statutes  relating  to  the 
formation,  the  duties,  and  the  privileges  of  telegraph  companies 
existing  in  most  of  the  States,  or  the  powers  which  many  of  these 
confer  upon  such  corporations  to  condemn  and  appropriate  pri- 
vate property  for  their  own  business  purposes  as  for  a  public 
use.  In  some  few  States  the  electric  telegraph  has  already  been 
enlisted,  as  it  were,  in  the  service  of  the  courts,  civil  and  crinai- 
nal.  In  Texas,*  Nevada,t  California,!  and  Oregon  §  a  warrant 
of  arrest  may  be  transmitted  by  telegraph,  and  the  telegraphic 
copy  used  for  service  as  an  original  writ.     In  the  three  States 


*2  Paac.  Rev.  Code,  p.  1341  (Cr.  Code,  art.  6592.) 
t  2  Comp.  Laws,  1873,  p.  317,  chap.  121,  sees.  3512,  3513. 
X  Penal  Code,  tit.  14,  eecs.  619,  639,  640. 

i  Gen.  Laws  1872  (Deady  &  Lane),  sec.  739  ei  ««j.,  chap.  58  (Telegraph 
Companies). 
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last  named  any  writ  or  paper  requiring  service  in  any  civil 
proceeding  may  be  transmitted  by  telegraph,  and  a  valid  return 
made  on  the  telegraphic  copy;  while  in  Oregon  not  only  may 
the  return  of  service  of  a  writ  sent  by  telegraph  be  made  also 
by  telegraph,  but  it  is  even  enacted  that  any  instrument  entitled 
to  record  may  be  sent  by  telegraph,  and  the  telegraphic  copy 
recorded  with  the  same  effect  as  the  original ;  and  to  this  is 
added  the  still  more  extraordinary  provision  that  in  such  case 
the  burden  of  proof  shall  be  upon  the  party  denying  the  genu- 
ineness or  due  execution  of  the  original !  Such  legislation 
illustrates  forcibly  the  remarks  of  Chief  Justice  Waite  upon 
the  importance  of  this  new  and  extraordinary  agency;*  but 
the  present  inquiry  relates  only  to  legislation  touching  the 
secrecy  of  telegraphic  messages. 

One  of  the  reasons  assigned  by  Judge  Cooleyf  for  opposing 
"  the  doctrine  that  telegraphic  authorities  may  be  required  to 
"  produce  private  messages,  on  the  application  of  third  persons  " 
is,  "  It  violates  the  confidence  which  the  law  undertakes  to 
"  render  secure,  and  makes  the  promise  of  the  law  a  deception." 

It  has  been  seen  that  no  federal  law  exists  relating  to  the 
secrecy  of  the  telegraph.  If  the  foregoing  proposition  is  based 
upon  the  assumption  that  statutes  exist  in  all,  or  even  most  of 
the  States,  absolutely  forbidding  telegraph  employees  to  divulge 
the  messages  intrusted  to  them,  it  is  not  entirely  accurate.  A 
careful  examination  discloses  the  fact  that  among  the  thirty- 
eight  states  of  the  Union  there  are  eighteen  J  in  neither  one  of 
which  e;xi8ts  any  statute  prohibiting  or  restricting  the  disclo- 
sure, by  telegraph  employees  or  others,  of  the  contents  of  any 


^Pensacola  Telegraph  Case.  96  U.  S.  9. 

t  Am.  L.  Reg.  (February,  1879).  p.  66. 

X  Alabama.  Arkansas,  Connectioat.  Delaware,  Georgia,  Kansas,  Keatucky, 
Massachasetts,  Minnesota,  Mississippi,  Nebraska,  New  Hampshire,  North 
Carolina,  South  Carolina,  Texas,  Vermont,  Virginia,  and  West  Virginia.  The 
provision  heretofore  cited  from  the  Texas  code  relates  only  to  affidavits  and 
warrants  in  criminal  cases,  which  may  be  sent  by  telegraph.  The  disclosure 
of  these  by  telegraph  employees  is  prohibited,  but  nothing  is  said  as  to  private 
messages.    2  Pasc.  Rev.  Code,  p.  1341  (Cr.  Code,  art.  6592). 
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private  message  intrusted  to  them ;  although  in  most  of  these 
states  there  are  statutes  relating  in  some  way  to  telegraph  com- 
panies, their  privileges  and  duties,  while  in  a  few  of  them  no 
statute  exists  affecting  such  companies  at  all.  In  these  eigh- 
teen states,  therefore,  this  argument  wholly  fails. 

In  each  of  the  remaining  twenty  States  some  statutory  pro- 
vision exists  prescribing  secrecy  on  the  part  of  telegraph 
employees,  but  with  differences  worthy  of  note. 

In  the  States  of  California,*  Colorado,t  Maine,J  Maryland,! 
Michigan, II  Missouri,T[  Nevada,**  New  York,tt  Ohio,IJ  Ore- 
gon,§§  and  Tennessee,||||  respectively,  the  statutes  prohibit  tele- 
graph employees  from  wiLfuUy  disclosing  or  divulging  the  con- 
tents of  private  messages,  except,  in  some  of  these  States,  to 
the  person  addressed,  his  attorney,  or  agent;  in  others,  to  the 
person  addressed  or  the  person  from  whom  received.  In  Mis- 
sourlTf  a  further  exception  is  made,  "or  to  a  court  of  justice." 
In  Iowa,TfTf  the  prohibition  is  against  "intentionally"  disclosing 
the  contents  of  a  private  message.  In  Indiana,***  such  dis- 
closure is  forbidden,  "  except  to  a  court  of  justice,  or  to  a  person 
"  authorized  to  know  the  same."  In  Pennsylvania,ttt  by  ^^^ 
Act  of  April  14, 1851,  and  in  New  Jersey,JJJ  by  an  Act  literally 

*  Cal.  Penal  Code  tit.  14,  sects.  619,  639,  640. 

t  Oen.  Laws  1877,  sect.  777,  p.  Z\2  ct  teq. 

t  Rev.  Stat.  1871,  p.  467,  sect.  1,  chap.  53. 

i  Md.  Code,  sect.  20,  art.  26. 

II  Comp.  Laws  1871,  sees.  2  640,  7,768. 

If  1  Wag,  Stat.,  p.  325,  sec.  13;  p.  507,  sec.  51. 

**  2  Comp.  Laws  1873.  p.  313,  sec.  3,497,  chap.  121. 

tt  N.  Y.  Stat,  at  Large  (Edwards),  196.  197  (Laws  1867.  chap.  871). 

tt  1  Sayler's  Ohio  Stat.  762,  sec.  10  (Telegraph  Companies). 

ii  Gen.  Laws  1872  (Deady  &  Lane),  sec.  739  et  ««j.,  chap.  58  (Telegraph 
Companies). 

nil  Tenn.  Code  1871  (Thomp.  &  Steg.  Comp.),  p.  712,  sees.  1.322, 1,323. 

1!1[  Iowa  Code  1873,  sec.  1,328,  chap.  6,  tit.  10,  pt.  1. 

♦**  2  Rev.  Stat.  1876,  p.  480,  sec.  73. 

ttt  1  Brightly's  Purd.  Dig.  33S,  pi.  107.    See  2  Id.  1,394,  pi.  3. 

tit  Rev.  Stat.  1877,  p.  1,176,  sec.  12  (Acto  1855,  p.  544,  sec.  1,  Telegraph 
Companies). 
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copied  from  the  former,  telegraph  employees  are  forbidden  t-o 
make  known  the  contents  of  any  dispatch  whatever,  without 
the  consent  of  the  sender  or  the  receiver,  "  upon  any  pretence 
"  whatever;"  and  these  Acts  further  enjoin  upon  all  telegraph 
employees,  in  relation  to  all  telegrams,  "  the  same  inviolable 
"  secresy  as  is  now  enjoined  by  the  laws  of  the  United  States 
"  in  reference  to  the  ordinary  mail  service."  The  penalty, 
however,  is  not  annexed,  as  usual,  to  the  violation  of  this 
injunction,  but  is  found  in  the  next  section,  and  (alike  in  the 
Pennsylvania  Act  of  1851,  and  in  the  New  Jersey  Act  of  1855, 
still  in  force)  is  directed  against  any  telegraph  employee  who 
shall  "  use,  or  cause  to  be  used,  or  make  known,  or  cause  to  be 
"made  known,  the  contents  of  any  dispatch  sent  or  received 
"  in  this  State,  or  in  any  wise  unlawfully  expose  another  s  busi- 
"n^8  or  secrets."  The  Pennsylvania  Act  of  1851,  however, 
was  amended  by  a  subsequent  Act*  in  some  important  particu- 
lars, which  will  be  separately  noticed. 

It  is  pertinent  to  consider  whether  statutes  like  these  support 
such  a  proposition  as  that  the  law  has  undertaken  to  render 
secure  the  con6dence  of  every  sender  of  a  telegraphic  message, 
that  its  secrecy  shall  remain  absolutely  inviolable,  even  by  the 
process  of  the  courts. 

Clearly,  no  such  construction  can  be  put  upon  the  statutes  of 
Missouri  and  Indiana,  since  in  those  two  States  the  injunction 
of  secrecy  in  terras  excepts  courts  of  justice.  Omitting  Penn- 
sylvania and  New  Jersey  for  the  moment,  the  prohibition  in 
each  of  the  other  eleven  States  last  named  is  against  the 
wilful  disclosure  of  a  message, — the  word  ''intentionally," 
used  in  the  Iowa  statute,  meaning  the  same  thing.  Can  it  be 
said  that  an  operator  has  wilfully  disclosed  the  contents  of  a 
dispatch,  when  in  fact  he  has  revealed  them  because,  and  only 
because,  required  to  do  so  by  a  court,  as  a  witness  on  the 
stand,  with  the  alternative  of  imprisonment  if  he  refuse?  The 
question  is  not  whether  the  court  would  be  justified,  under  such 

*  Act  of  May  8,  1855;  2  Brightly 's  Pard.  Dig.  1,394,  pi.  3. 

8 
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a  statute,  in  making  or  enforcing  such  a  demand,  but  whether 
a  disclosure  made  under  such  circumstances  is  uilfuUy  made, 
within  the  meaning  of  a  penal  statute?  If  not,  the  operator 
does  not  disobey  the  law  by  making  it.  But  if  so,  the  law 
contains  no  such  promise  nor  invites  any  such  confidence  in  the 
inviolability  of  telegrams  as  alleged ;  and  such  seems  to  be  the 
correct  view  as  to  the  statutes  of  the  eleven  States  referred  to. 

Tho  Pennsylvania  statute  of  1851,  identical  with  the  New 
Jersey  Act  of  1855,  still  in  force,  was  construed  immediately 
after  its  enactment,  in  the  case  of  Henisler  vs.  Freedman,*  by 
the  Philadelphia  Court  of  Common  Pleas.  It  was  held  that  the 
Act  should  be  construed  as  a  whole ;  that  it  was  aimed  only  at 
"unlawful  exposures"  of  another's  business;  that  an  exposure 
of  business  secrets  made  by  a  witness,  at  the  command  of  a  court, 
in  the  course  of  the  administration  of  justice,  was  a  necessary 
and  lawful  exposure,  not  being  of  a  privileged  communication, 
which  it  was  also  held  that  telegraphic  messages,  as  such,  are 
not;  and  the  witness  was  obliged  to  disclose  the  contents  of  a 
telegram  in  his  possession  as  a  telegraph  manager.f  Whether 
this  decision  be  approved  or  not,  it  is  clear  that  no  absolute  or 
unqualified  assurance  of  the  inviolability  of  telegrams  against 
legal  process  can  be  predicated  of  the  Pennsylvania  statute  of 
1851,  nor  of  the  identical  New  Jersey  statute  of  1855,  still  in 
force. 

In  1855,  perhaps  because  of  the  decision  in  Henisler  vs.  Freed- 
man, a  further  ActJ  was  passed  in  Pennsylvania,  requiring  tele- 
graph companies  in  that  State  to  preserve  all  original  telegrams 
for  three  yearS;  and  to  produce  them  in  evidence  whenever  duly 
subpoenaed  to  do  so  by  the  senders  or  receivers,  in  any  court  of 

*  2  Pars.  Sel.  Cas.  274  ;  «.  c,  Allen's  Tel.  Ceh.  1. 

t  As  the  telegram  called  for  was  identified  by  description,  and  the  relevancy 
of  its  contents  to  the  pending  issue  was  not  disputed,  this  decision  covered  only 
two  points,  viz. :  the  proper  construction  of  the  statute,  and  the  non -privileged 
character  of  telegraphic  communications,  cm  tuch:  which  falls  far  short  of  the 
doctrine  of  ex  parte  Brown. 

X  Act  of  May  8,  1855 ;  2  Brightly's  Purd.  Dig.,  p.  1349,  pi.  3. 
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justice,  or  before  any  legislative  committee,  where  such  court  or 
committee  shall  decide  them  to  be  material  to  any  issue  there 
pending;  except  that  confidential  communications  between  at- 
torney and  client  are  in  no  case  to  be  divulged.  The  courts  of 
that  State  have  yet  to  determine  the  eflfect  of  this  amendment 
of  the  Act  of  1851 ;  "whether,  for  example,  it  amounts  to  saying 
that  the  contents  of  no  private  dispatch  shall  be  disclosed,  even 
on  the  witness-stand,  unless  called  for  by  the  sender  or  the  re- 
ceiver ;  nor  even  then,  unless  its  materiality  be  made  to  appear. 

As  to  the  remaining  five  States, — Florida,*  Illinois,t  Louisi- 
ana,! Wisconsin,!  and  Rhode  Island,  || — the  statutes  of  the  four 
first  named  do  in  terms  prohibit  the  disclosure,  by  telegraph 
employees,  of  the  contents  of  any  private  dispatch,  without  using 
such  words  as  "  wilfully"  or  "  unlawfully,"  or  any  other  quali- 
fication. That  of  Rhode  Island  forbids  such  disclosure  "  to  a 
person  not  authorized  to  receive  the  same," — a  somewhat  am- 
biguous phrase,  but  which  may  fairly  mean,  "any  person  other 
than  the  person  therein  addressed." 

But  the  question  remains,  even  as  to  these  statutes,  whether 
the  doctrine  of  ex  parte  Brown^f  be  not  correct, — namely,  that, 
"  in  tho  construction  of  such  Acts  there  is  always  an  implied 
"  exception  in  favor  of  legal  process,"  and  that,  if  the  company 
or  its  employee  discloses  the  contents  of  a  dispatch  because  com- 
manded by  the  courts,  "  the  disclosure  is  the  act  of  the  law,  not 
"  that  of  the  company."  On  this  ground  alone  it  was  held  in  that 
case  that  the  production  of  the  telegrams  called  for  would  not 
violate  the  statutory  injunction  of  secrecy,  without  reference  to 
the  exception  in  the  Missouri  Act  in  favor  of  courts  of  justice : 
citing  Lee  vs.  Birrell,**  where,  notwithstanding  the  witness  (a 

*  Brushes  Dig.  Laws  Fla.  1871,  p.  255,  aec.  10.  chap.  50. 

t  Rev.  Stat.  III.  1874,  sec.  7,  chap.  134. 

t  Rev.  Stat.  La.  1870,  sec.  3763. 

{  1  Stat.  Wis.,  p.  996,  sec.  19,  chap.  74. 

II  Gen.  Stat.  R.  I.  (Rev.  1872),  p.  548,  sec.  36,  chap.  230. 

If  8  Cent.  L.  J.  378. 

*»  3  Camp.  337. 
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collector  of  the  property  tax)  had  taken  an  official  oath  not  to 
disclose  anything  he  should  learn  in  that  capacity,  Lord  Ellen- 
borough  held  that  there  was  "an  implied  exception  of  the  evi- 
"  dence  to  be  given  in  a  court  of  justice,  in  obedience  to  a  writ  of 
*'  subpoena,"  and  required  the  witness  to  "answer  all  questions 
"  respecting  the  collection  of  the  tax,  as  if  no  such  oath  had  been 
"  administered  to  him." 

The  result  is,  then,  that  so  far  from  uniform  State  legislation 
assuring  the  inviolability  of  private  telegraphic  messages,  even 
against  legal  process,  we  find  that  in  eighteen  States  of  the 
Union  no  telegraph  company  or  employee  is  under  any  statu- 
tory injunction  of  secrecy  whatever;  that  in  fourteen  other 
States  the  statutory  injunction  against  their  disclosing  the  con- 
tents of  messages  prohibits  only  "  wilful,"  or  "  intentional,"  or 
"  unlawful "  disclosure?,  implying  that  under  some  circum- 
stances, presumably  including  the  command  of  a  court,  in  aid 
of  justice,  the  disclosure  is  within  the  policy  of  the  law,  while 
in  two  of  these  States  an  exception  is  expressly  made  in  favor 
of  the  courts;  that,  although  in  five  other  States  such  disclo- 
sures are  prohibited  in  unqualified  terms,  yet  none  of  these 
statutes  place  telegraphic  messages,  as  such,  on  the  list  of  priv- 
ileged communications,  nor  make  any  direct  reference  to  legal 
process,  while  the  courts  thus  far  hold  that  in  all  such  prohi- 
bitions legal  process  is  by  reasonable  and  necessary  implication 
excepted ;  and  that  in  the  State  of  Pennsylvania  alone  do  the 
provisions  of  the  statute  seem  intended  to  meet  the  direct  ques- 
tion, under  what  conditions  the  courts  may  compel  the  disclo- 
sure of  private  telegrams  in  evidence. 

It  will  require  different  legislation  from  this  to  justify  the 
sweeping  proposition  that  the  faith  of  the  law-making  power  is 
pledged,  either  by  the  nation  or  by  the  several  States,  that 
telegraphic  messages  are  or  shall  be  inviolable,  even  by  the 
process  of  the  courts. 

Such  being  the  present  state  of  the  controversy,  and  existing 
pertinent  legislation,  it  cannot  be  said  that  either  courts  or 
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legislators  as  yet  have  solved,  upon  definite  and  satisfactory 
principles,  the  real  question  under  consideration. 

The  arguments  touching  the  compulsory  search  for  and  pro- 
duction of  telegrams  in  evidence,  pro  and  con,  are  equally 
drawn  from  principles,  each  of  which  must  be  recognized  as 
among  the  essential  conditions  of  good  government.  The  for- 
mer assert  the  absolute  necessity  of  maintaining  the  right  of 
the  courts  to  compel  the  production  of  written  as  well  as  oral 
testimony,  when  competent  and  material,  as  to  which  the  court, 
and  not  the  witness,  must  judge;  and  further,  that  this  right 
of  the  courts  can  admit  of  no  exceptions,  other  than  those 
limited  classes  of  communications  which  public  policy  requires 
to  be  uniformly  privileged,  without  reference  to  their  contents 
or  relevancy  to  the  pending  issue.  The  latter  insist  upon 
"  tlie  right  of  the  people"  [guaranteed,  but  not  created,  by  the 
Constitution]  "  to  be  secure  in  their  persons,  houses,  papers,  and 
"  efifects,  from  unreasonable  searches  and  seizures,"  and  upon  not 
only  the  manifest  unreasonableness ,  but  the  startling  danger  to 
private  right  and  the  public  welfare,  of  permitting  inquisitorial 
searches  to  be  made — possibly  at  the  instigation  and  to  serve 
the  ends  of  a  political  or  business  rival,  or  a  personal  enemy — 
into  the  immense  and  indiscriminate  mass  of  private,  often  con- 
fidential, correspondence,  the  accumulation  of  which  in  the  cus- 
tody of  a  private  corporation  is  an  exceptional,  and  perhaps 
unavoidable,  feature  of  the  telegraph  system. 

Neither  side  has  successfully  met  the  real  argument  of  the 
other,  nor  can  even  deny  its  weight  and  pertinency,  within 
proper  limits ;  but  neither  has  reconciled  the  two  by  pointing 
out  what  those  limits  are.  It  remains  for  the  courts  of  last 
resort  to  fulfil  that  duty  in  such  manner  that  the  current  of 
authority  shall  not  hastily  be  turned  aside  from  the  ancient 
channels  of  the  Constitution,  nor  the  supposed  necessities  of 
public  justice  be  allowed  to  outweigh  other  vital  considerations 
of  the  public  welfare. 

The  fundamental  proposition  in  support  of  the  right  thus 
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maintained  for  the  courts,  on  the  one  hand,  is  one  which  can- 
not be  questioned  for  a  moment.  The  case  of  Amey  v.  Long, 
9  East,  473,  decided  in  1808,  turned  directly  upon  the  question 
"whether  a  writ  of  subpoena  duces  tecum  was  of  compulsory  obli- 
gation. Lord  Ellenborough  delivering  the  unanimous  opinion 
of  the  Court  of  King's  Bench,  upon  motion  in  arrest,  after  full 
consideration,  said : — 

"  The  right  to  resort  to  means  competent  to  compel  the  pro- 
"  duction  of  written  as  well  as  oral  testimony  seems  essential  to 
"  the  very  existence  and  constitution  of  a  court  of  common  law, 
"  which  receives  and  acts  upon  both  descriptions  of  evidence, 
*'  and  could  not  possibly  proceed  with  due  effect  without  them. 
"  And  it  is  not  possible  to  conceive  that  such  courts  should 
"  have  immemorially  continued  to  act  upon  both,  without  great 
"  and  notorious  impediments  having  occurred,  if  they  had  been 
"furnished  with  no  better  means  of  obtaining  written  evidence 
"  than  what  the  immediate  custody  and  possession  of  the  party 
"  who  was  interested  in  the  production  of  it,  or  the  voluntary 
"  favor  of  those  in  whose  custody  the  required  instruments 
"  might  happen  to  be,  afforded."* 

This  unanswerable  statement  of  the  reason  and  necessity  for 
such  a  power  has  ever  since  been  recognized  as  the  law.f  It 
follows  that  the  burden  is  upon  those  who  deny  the  right  of  the 
courts  to  compel,  by  a  subpoena  duces  tecum ,  the  production  of 
telegrams  in  evidence,  to  show  why,  or  under  what  circum- 
stances, this  species  of  private  writings  should  be  excepted  from 
the  general  rule. 

It  is  to  be  observed,  however,  that  in  Amey  vs.  Long,  the 
question  was  raised  and  decided  only  upon  the  most  general 
grounds.  There  was  no  doubt  as  to  the  materiality  of  the  paper 
called  for,  no  suggestion  that  it  was  privileged,  nor  that  it  was 
in  any  way  confidential,  nor  of  any  inconvenience  to  any  thiid 
person  from  its  production,  nor  that  the  issue  of  the  writ  \ya3 
improper  or  improvident  upon  any  ground  of  public  policy. 

*  9  East,  484. 

t  1  Whart.  on  Ev.,  sec.  377 ;  1  Greenl.  on  Ev.,  sec.  558 ;  2  Tidd's  Pr.  806; 
Bull  V.  Loveland,  10  Pick.  14. 
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Lord  EUenborough's  statement  of  the  rule,  therefore,  assumed 
the  existence  of  every  condition  which  could  justify  the  exercise 
of  the  power,  and  simply  announced  the  general  principle  upon 
which  it  ultimately  rests.  But,  even  in  doing  this,  he  dis- 
tinguished the  case  of  Miles  vs.  Dawson,*  where  Lord  Kenyon 
refused  to  compel  a  witness  to  produce  a  power  of  attorney  in 
his  possession ;  saying  that  this  case — 

*  *  *  "  establishes,  in  principle,  nothing  more  than  this  : 
"  that  there  are  circumstances  in  respect  of  which  the  produc- 
"  tion  of  an  instrument,  required  in  the  terms  of  a  subpoena, 
"  would  not  be  enforced  by  the  authority  of  a  court ;  which  is  a 
"  proposition  too  clear  to  be  doubted.  *  *  *  It  is  in  every 
"  instance  a  question  for  the  consideration  of  the  judge  at  Nisi 
"  Pri%LSy  whether,  upon  principles  of  reason  ana  equity,  such 
"  production  should  oe  required  by  him ;  and  of  the  court  after- 
"  wards,  whether,  having  there  been  withheld,  the  party  should 
"  be  punished  by  attachment." 

The  true  doctrine  of  Amey  vs.  Long  is,  therefore,  by  no  means 
an  unqualified  assertion  of  the  right  of  the  courts  to  compel 
the  production  of  papers  in  evidence  by  third  persons,  under  all 
circumstances.  Stated  with  reference  to  its  proper  foundation 
and  just  limits,  it  might,  perhaps,  take  some  such  form  as  this: 

That  a  court  of  law,  when  engaged  in  administering  justice, 
by  determining  faxsts  i)i  dispute  between  parties  before  it,  in 
order  to  apply  to  those  facts,  when  ascertained,  appropriate  rules 
of  law,  has  the  right  to  compel  witnesses  to  attend  and  give  com- 
petent and  relevant  testimony  in  their  possession,  whether  oral 
or  written,  touching  the  facts  material  to  be  determined  ;  which 
right  of  necessity  includes  the  power  to  compel  such  witnesses  to 
produce  in  evidence  private  writings  or  documents  in  their  pos- 
session,— not  being  privileged^ — the  disclosure  of  whose  contents 
appears  to  be  a  necessary  part  of  the  testimony  so  required. 

If  this  be  a  correct  statement  of  the  doctrine  of  Amey  vs. 
Long,  and  of  the  Conditions  under  which  it  applies,  it  may  serve 
as  a  guide  in  determining  the  just  limits  of  the  power  in  ques- 

*  1  Esp.  405. 
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lion.  When  Lord  Ellenborough  declared  that  in  every  in- 
stance  it  behooved  the  court  to  determine  whether  "  the  princi- 
'*  pleR  of  reason  and  equity  "  required  the  compulsory  production 
of  any  paper,  he  certainly  intended  that  unless  such  conditions 
were  fulfilled  the  court  had  no  right,  in  any  case,  to  put  forth 
such  a  power.  Lord  Redesdale,  speaking  of  discovery  in  equity, 
tersely  stated  the  true  functions  of  courts  of  law,  also,  in  com- 
pelling the  disclosure  of  facts,  in  saying : — 

"As  the  object  of  the  court  in  compelling  a  discovery  is  either 
"  to  enable  itself  or  some  other  court  to  decide  on  matters  in  dis- 
"  pute  between  theparties,  the  discovery  sought  must  be  material 
'*  either  to  the  relief  prayed  by  the  bill,  or  [in  suits  for  discovery 
**  only]  to  some  other  suit  actually  mstituted,  or  capable  of  being 
"  instituted."* 

The  arguments  against  the  compulsory  production  of  tele- 
grams have  been  made  vulnerable  by  a  failure  to  distinguish 
between  those  cases  in  which  the  power  of  the  court  may  be 
legitimately  employed  to  compel  the  production  of  evidence 
called  for  with  certainty,  and  competent  and  relevant  when 
produced,  and  those  in  which  it  is  invoked  for  the  very  different 
purpose  of  searching  through  papers  in  the  possession  of  third 
parties  in  order  to  find  out  whether  any  and  which  of  them 
can  be  used  in  evidence.  In  the  former,  the  purpose  is  just, 
the  right  undeniable.  In  the  latter,  the  purpose  is  inquisitorial 
and  oppressive,  and  the  power  at  variance  with  the  essential 
conditions  of  free  government,  as  well  as  with  fundamental 
principles  of  common  law  and  constitutional  right.  The  dis- 
tinction is  a  vital  one,  however  difficult  its  application  may 
sometimes  be.  It  cannot  be  disregarded  on  either  side  without 
leading  to  mistaken  and  mischievous  conclusions. 

• 

If  the  opponents  of  the  compulsory  production  of  telegrams 
had  confined  their  argument  to  enforcing  the  constitutional 
guaranty  against    unreasonable   searches   and   seizures,  it   is 

*  Mitford'8  Eq.  PI.  305.    See  Hare  on  Discovery  {2d  ed.,  1876),  136,  chap. 
2,  sec.  1. 
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difficult  to  Bee  how  it  could  have  been  answered.  In  fact,  in 
the  Barnes  case*  and  in  ex  parte  Brownf  their  argumept  to 
that  end  was  not  answered,  and  in  no  other  reported  case  was 
this  question  raised.  In  the  former,  the  House  Judiciary 
Coraraittee  made  no  other  reply  to  it  than  the  evasive  (one  is 
tempted  to  say,  flippant)  assertion  that,  "in  the  hundreds  of 
"  cases  in  which  a  subpoena  duces  tecum  has  been  resorted  to 
"  [by  courts  and  legislatures],  the  similarity  which  the  witness 
"  supposes  to  exist  between  that  writ  and  the  general  warrants 
*'  condemned  by  the  Constitution  has  never  yet  been  detected." 
In  ex  parte  Brown,  the  constitutional  argument  was  treated 
as  scarcely  relevant,  in  virtue  of  what  seems  a  singularly 
narrow  construction  of  that  constitutional  provision,  presently 
referred  to. 

Unfortunately,  the  tendency  of  other  arguments  employed 
against  the  power  in  question  is  in  direct  conflict  with  the  true 
doctrine  of  Amey  va.  Long,  and  would  not  only  prevent  the 
abuse,  but  deny  under  any  circumstances  the  application  to  tele- 
grams, of  the  power  there  asserted, — as,  when  Judge  Cooley 
lays  it  downj  that  "the  public  are  not  entitled  to  it"  [private 
correspondence  by  telegraph]  "  for  any  pwrpose"  None  of  the 
reasons  in  support  of  so  broad  a  statement  appear  to  be 
sufficient. 

For  eyample,  an  argument  is  drawn  by  analogy  from  the 
inviolability  of  letters  in  the  mail.  But  we  have  seen  that 
this  analogy  will  not  bear  examination.  If  it  rests  upon  the 
postal  statutes,  they  protect  letters  only  during  actual  transit 
in  the  mail,  and  this,  for  reasons  which  do  not  apply  to  tele- 
grams at  all.  Nor  can  it  be  inferred  from  the  doctrine  of  Ex 
parte  Jackson,  above  cited, — namely,  that  sealed  letters,  while 
in  the  mail,  are  within  the  guaranty  of  the  Constitution  as  to 
unreasonable  searches  and  seizures, — because  the  trust  assumed 

*  Cong.  Rec,  vol.  V.,  pt.  1,  p.  604. 

t  «  Cent.  L.  J.,  No.  19,  p.  378  (April  29,  1879). 

X  Const.  Lim.,  p.  307,  note. 
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and  confidence  invited  by  the  government,  which  would  make 
the  search  or  seizure  of  sealed  letters,  while  in  the  mail,  "un- 
reasonable," do  not  exist  in  respect  of  telegrams  remaining  in 
the  custody  of  a  private  telegraph  company.  The  two  English 
election  cases*  in  which  the  court  refused  to  compel  the  pro- 
duction of  private  telegrams  went  on  the  precise  ground  that, 
by  the  establishment  of  the  postal  telegraph,  the  government 
had  invited  a  confidence  on  the  part  of  the  senders  of  telegrams 
which  it  would  be  against  public  policy  to  violate.  If,  there- 
fore, the  Constitution  does  protect  telegrams  from  search  or 
seizure,  as  well  as  sealed  letters  whiU  in  the  mail,  this  must  be 
for  some  reason  independently  applicable  to  telegrams  as  such  ; 
and  thus,  in  that  regard  also,  the  supposed  analogy  fails.  More- 
over, it  is  held  in  ex  parte  Jackson  that  even  sealed  letters  in 
the  mail  are  subject  to  search  and  seizure,  provided  the  prohi- 
bition of  the  Constitution  against  *'  nameless  warrants "  be 
observed.  It  is  only  ^'unreasonable  searches  and  seizures," 
whether  of  persons,  houses,  papers,  cJr  effects,  which  are  for- 
bidden. 

So,  the  argument  from  the  supposed  statutory  injunctions 
against  disclosure  by  telegraph  employes,  if  sound,  should 
include  all  telegrams,  under  all  circumstances.  But  we  have 
seen  that  this  argument  wholly  fails  in  eighteen  States,  because 
in  neither  of  them  any  such  statute  exists;  and  the  statutes  pre- 
scribing secrecy  which  exist  in  the  other  States,  whether  unquali- 
fied in  terms  or  not,  are  fairly  susceptible  of  a  construction,  and 
the  courts  have  uniformly  construed  them,t  in  harmony  with 
the  doctrine  of  Amey  vs.  Long. 

The  argument  from  the  confidential  character  of  telegrams 
as  between  the  parties  to  them,  and  the  express  or  implied 
pledge  of  secrecy  by  the  telegraph  companies,  is  still  less  satis- 
factory.    It  assumes  that  the  law  respects  as'  privileged,  with- 

*  Taunton  Case,  2  O'Malley  &  H.  72 ;  Stroud  Case.  Id.  100,  112. 
f  Ex  parte  Brown,  8  Cent.  L.  J.  378  ;  Henisler  vt.  Freedman,  2  Pars.  Sel. 
Caa.  274. 
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out  regard  to  their  contents  or  relevancy  to  the  pending  isBues, 
all  communications  which  the  parties  to  them  intand  shall  be 
secret  or  confidential.  It  must  amount  to  this,  or  to  nothing. 
But  it  is  perfectly  well  settled  that  no  communication,  however 
confidential,  or  growing  out  of  personal,  social,  or  business  re- 
lations however  intimate,  is  for  that  reason  protected  from  dis- 
closure on  the  witness  stand,  unless  it  fall  within  one  of  the 
special  or  limited  classes  which  the  law  itself  makes  privileged 
for  reasons  of  public  policy.* 

In  truth,  all  these  arguments  amount  simply  to  the  claim 
that  private  telegraph  messages,  as  suchj  without  reference  to 
their  contents,  constitute  a  new  class  of  privileged  communioA- 
tions.  But  no  statute  gives  color  to  any  such  claim,  and  the  courts 
have  uniformly  denied  it.f  In  each  of  the  cases  cited  J  the 
telegrams  called  for  were  specified,  and  were  shown  or  ad- 
mitted to  be  relevant.  In  none  of  them  was  the  constitutional 
question  raised.  The  controversy  was  narrowed  in  all  of  them 
to  the  single  question,  whether  a  private  message,  the  fact  and 
contents  of  which  are  confessedly  relevant  to  pending  issues,  and 
otherwise  competent,  is  to  be  classed  with  privileged  commu- 
nications,— such  as  those  between  attorney  and  client,  husband 
and  wife, — on  the  sole  ground  that  it  was  transmitted  by  elec- 
tric telegraph,  instead  of  by  letter,  or  by  word  of  mouth.  The 
decision  was  necessarily  against  such  a  clnim.  The  familiar 
reasons  of  public  policy  which  make  certain  classes  of  commu- 
nications uniformly  privileged,  without  regard  to  their  nature 
or  contents,  obviously  have  no  application  to  telegraph  messages 
as  such.     Said  the  court  in  Henisler  vs.  Freed  man : —  § 

*'  The  wife  and  husband  are  not  permitted  to  testify  against 


*  Whart.  on  Ev.,  sec.  607 ;  Corps  v$.  Robinson,  2  Wash.  C.  Ct.  389  ;  Burnham 
w.  Morrissey,  14  Gray,  240. 

t  Henisler  vt.  Freedman,  2  Pars.  Sal.  Cas.  274 ;  «.  c,  AUen's  Tel.  Cas.  1 ;  The 
State  V8.  Litchfield,  58  Me.  267 ;  «.  c„  Allen's  Tel.  Cas.  494 ;  National  Bank  w. 
National  Bank,  7  W.  Va.  644. 

tlhid. 

i  2  Pars.  Sel.  Cas.  276 ;  a.  c,  Allen's  Tel.  Cas.  3. 


128  AMEBICAN  BAB  AB800IATI0H, 

"  each  other,  nor  is  the  counsel  permitted  to  reveal  the  secrets 
*'  of  his  client,  because  otherwise  the  most  important  social  rela- 
"  tions  could  not  effectively  exist.  The  claim  that  society  has 
"on  the  testimony  of  ^\\  its  members,  in  courts  appointed  to 
"administer  public  justice,  is  made  to  give  way  in  such  cases 
"to  the  maintenance  of  other  great  relations,  in  which  the 
"public  are  even  more  interested." 

How  can  it  be  said  that  if  A.,  wishing  to  communicate  with 
B.,  chooses  to  transmit  his  thoughts  by  electric  telegraph  inste«ad 
of  by  oral  or  written  message,  he  thereby  creates  or  enters 
into  ardation  with  B,,  which  it  is  the  paramount  interest  of 
society  itself  to  protect,  by  making  privileged  and  inviolable 
every  communication  transmitted  in  that  manner,  without 
reference  to  its  contents,  even  at  the  expense  of  the  regular  ad- 
ministration of  justice?  Such  a  rule,  if  prescribed  at  all,  must 
be  uniform;  every  communication  sent  by  telegraph  must  be 
privileged,  as  is  every  communication  between  attorney  and 
client,  or  husband  and  wife.  But  why  should  a  given  message, 
which,  if  orally  communicated  or  delivered  through  the  mail, 
would  be  subject  to  compulsory  disclosure,  become  a  privileged 
communication  if  sent  by  telegraph  ?  This  would  be  discrimi- 
nating, not  in  the  interest  of  the  parties  concerned,  or  of  society 
at  large,  but  of  the  business  of  the  telegraph  companies.  Pub- 
lic policy,  in  respect  of  what  communications  shall  ba  privileged, 
has  nothing  to  do  with  the  mode  of  their  transmission,  nor  with 
the  motive  of  its  selection,  nor  with  the  desire  of  either  or  both 
parties  for  secrecy,  but  solely  with  the  consequences  to  so- 
ciety at  large  of  permitting  or  prohibiting  their  disclosure  in 
aid  of  justice.  In  order,  therefore,  to  support  the  claim  that 
telegraphic  messages,  as  such,  should  be  held  privileged  com- 
munications, it  must  be  shown  that  unless  they  are,  the  electric 
telegraph  cannot  be  generally  made  available  as  a  medium  of 
communication,  and  also  that  this  consequence  would  be  more 
injurious  to  society  than  the  denial  to  the  courts  of  this  means 
of  attaining  the  truth.  But  the  former  proposition  is  untrue, 
as  experience  demonstrates ;  and  as  to  the  latter,  the  unques- 
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tionable  danger  of  abuse  is  to  be  met  by  applying,  nob  by  per- 
verting, sound  legal  principles. 

On  the  other  hand,  the  immensely  increased  facilities  for 
crime,  and  the  grave  obstructions  to  public  justice  which  would 
result  from  placing  telegraphic  messages,  as  such,  on  ihe  list  of 
privileged  communications,  are  forcibly  stated  by  the  court  in 
the  cases  already  cited.  The  State  vs.  Litchfield,  and  Henisler  vs. 
Freedraan.  And  the  answer  made  to  this  by  Judge  Cooley,* 
— namely,  that  the  United  States  postal  laws  do  now  protect 
the  correspondence  of  criminals  transmitted  through  the  mail, 
incidentally,  indeed,  but  because  in  the  interest  of  society  at 
large  all  private  correspondence  should  be  inviolable — is  met 
(as  we  have  seen)  by  a  two-fold  reply :  that  the  public  policy 
which  protects  all  private  correspondence  while  passing  ihrovgh 
the  mail  does  not  rest  upon  the  particular  mode  of  transmission, 
— i.  c,  by  written  as  distinguished  from  oral  message, — nor 
upon  any  relation  between  the  sender  and  receiver,  but  upon  a 
trust  voluntarily  assumed,  and  public  conBdence  invited  by  the 
government  itself;  and,  also,  that  from  the  moment  this  trust 
is  fulfilled,  all  such  correspondence,  not  otherwise  privileged, 
does  at  once  become  subject  to  the  process  of  the  courts,  under 
proper  lawful  conditions. 

It  seems  clear,  therefore,  that  the  arguments  which  would 
not  merely  confine  within  its  true  limits  the  doctrine  of  Lord 
EUenborough  in  Amey  vs.  Long,t  but  deny  its  application 
under  any  circumstances  to  telegraphic  messages,  have  been 
rightly  disregarded  by  the  courts. 

Bat  the  House  Judiciary  Committee  in  the  Barnes  case,J  and 
the  St.  Louis  Court  of  Appeals  in  ex  parte  Brown,  §  have 
carried  that  doctrine  to  the  opposite  extreme. 

It  was  maintained  in  these  cases,  in  effect,  that  it  is  compe- 

*  Am  Law  Reg.  72  (February,  1879). 
1 9  East.  473. 

t  Cong.  Rec.  vol.  V.,  pt.  1,  p.  604. 
2  8  Cent.  L.  J.  378. 
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tent  for  a  court,  or  for  a  legislative  committee,  not  only  to 
compel  the  production  by  a  third  party,  under  a  subpoena  duces 
tec2i7n,  of  private  papers  in  his  possession,  the  competency  and 
relevancy  of  whose  contents  are  at  least  prima  fade  established, 
but  also  to  compel  the  manager  of  a  telegraph  company  to 
search  for  and  produce  the  originals  or  copies  of  all  telegrams 
which,  during  six  months  preceding,  may  have  passed  between 
persons  not  before  the  court,  without  reference  to  their  contents 
or  subject-matter,  and  without  even  prima  facie  proof  of  their 
competency  or  their  relevancy  to  any  issue  pending,  in  order 
that  the  court,  or  a  grand  jury,  or  a  legislative  committee,  may 
inspect  them  all,  and  find  out  which,  if  any,  are  competent  for 
any  purpose,  and  relevant  to  the  matter  under  examination. 
The  former  proposition  is  the  true  doctrine  of  Amey  vs.  Long ; 
the  latter,  we  repeat,  is  something  wholly  different  and  un- 
tenable. 

In  answer  to  the  argument  of  counsel,  that  such  an  enforce- 
ment of  the  writ  would  be  an  "  unreasonable  search  and  sei- 
zure" of  private  papers  within  the  prohibition  of  the  Constitu- 
tion, the  court  said,  in  ex  parte  Brown,  that  the  eleventh 
section  of  the  Missouri  Bill  of  Rights  (identical  with  the  fourth 
amendment  to  the  Federal  Constitution) — 

*  *  *  "  has  little  bearing  upon  the  present  question,  ex- 
"  cept  by  way  of  argument  and  illustration.  *  *  *  Apart 
"  from  the  general  nature  of  the  warrants,  which  was  the  great 
*'  evil  cind  the  decisive  ground  of  illegality, — a  truth  which  is 
"  perpetuated  in  the  language  of  the  constitutional  provision, — 
"  the  point  was  the  indiscriminate  seizure  of  all  papers  which  the 
"accused  preserved  in  the  privacy  of  his  home,  and  the  illegal- 
"ity  of  compelling,  by  force,  the  communication  of  the  contents 
"of  those  papers,  thereby  constraining;  the  person,  so  far  as  the 
"  papers  availed  against  him,  to  become  his  own  accuser." 

The  court  also  say : — 

"  It  is  further  urged  that  there  is  no  sufficient  or  certain  de- 
"scription  of  the  papers  required.  *  *  *  But  the  obliga- 
"  tion  of  secrecy  imposed  by  law  on  the  grand  jury  is  a  sufficient 
"  answer  to  the  objection  that  the  subject-matter  of  the  dis- 
"  patches  is  not  indicated." 
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The  limits  of  this  paper  forbid  more  than  a  brief  statement 
of  some  reasons  why  the  power  asserted  in  the  two  cases  refer- 
red to  does  not  belong  to  the  courts,  and  is  within  the  prohibi- 
tion of  the  Constitution. 

1.  No  such  power  is  asserted  or  implied  by  the  ruling  in 
Amey  V8,  Long.  That  case  assumes  that  the  evidence  called 
for  is  at  least  prima  facie  competent  and  relevant.  But  the 
very  object  of  this  compulsory  searcli  is  to  find  out  whether  the 
suspected  papers  contain  such  evidence,  and  this  in  disregard  of 
the  rights  of  third  parties,  and  of  the  "  principles  of  reason  and 
equity"  appealed  to  by  Lord  Ellenborough.  A  subpoena  duces 
tecum  issued  under  such  circumstances,  and  for  such  a  purpose, 
— fishing  for  evidence  on  suspicion,  without  proof, — is  the  very 
counterpart  of  a  search-warrant  obtained  to  hunt  for  goods  not 
even  alleged  to  have  been  stolen,  and  without  apy  of  the  pre- 
requisites which  the  Constitution  exacts  even  from  criminal 
justice. 

2.  The  plea  that  such  a  power  will  always  be  exercised  in 
the  sound  discretion  of  the  court  does  not  meet  the  objection, 
even  were  it  not  always  dangerous  to  enlarge  that  discretion  in 
matters  of  personal  right.  But  the  function  of  a  court  to  de- 
termine whether  evidence  proposed  to  be  ofiered  is  admissible, 
is  something  completely  difierent  from  this  alleged  right  of  a 
court  to  order  the  private  papers  of  a  third  person  to  be  searched 
or  produced,  in  order  that  the  court,  by  inspecting  them,  may 
determine  whether  they  contain  admissible  evidence.  The  one 
is  a  judicial  duty  ;  the  other  an  inquisitorial  and  irresponsible 
power,  always  liable  to  inflict  grave  and  unjustifiable  injury  on 
third  parties.  No  such  right  can  belong  to  a  court  without  at 
least  prima  facie  proof  that  the  papers  called  for,  being  also 
particularly  described,  are  competent  and  relevant ;  for  it  is 
precisely  on  that  assumption  that  the  right  to  compel  their 
production,  in  aid  of  the  administration  of  justice,  depends.  It 
is  begging  the  question,  therefore,  to  reply  that  the  court  will 
exercise  a  sound  discretion  in  the  inspection  and  disposition  of 
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private  papers  thus  forcibly  brought  before  it  on  suspicion  of 
their  relevancy,  when  it  does  not  yet  appear  that  the  court  has 
any  right  to  examine  those  papers  at  all.*  Doubtless  it  is  a 
very  grave  and  difficult  practical  question — probably  the  turn- 
ing-point of  the  whole  controversy — just  when  that  right  of  the 
court  does  exist.  Like  many  other  practical  questions  in  the 
administration  of  justice,  it  cannot  be  answered  beforehand  for 
each  case,  any  more  than  an  exact  statement  can  be  made  of 
the  circumstances  necessary  to  constitute  fraud,  or  to  impart 
constructive  notice,  or  of  the  length  of  "a  reasonable  time." 
What  can  be  done  is  to  distinguish  clearly  the  "  principles  of 
reason  and  equity,"  and  of  constitutional  right,  by  which,  in 
every  instance,  as  Lord  Ellenborough  said,t  courts  must  be 
guided  in  the  exercise  of  such  a  power  ;  to  recognize  the  dan- 
gers which  environ  it,  and  to  provide  such  safeguards — as  defi- 
nite as  may  be— as  will  reduce  these  to  the  minimum  of  possible 
injustice  and  wrong. 

3.  The  doctrine  of  ex  parte  Brown  is  inconsistent  with  the 
established  principles  of  evidence,  whether  at  law  or  in  equity. 

a.  At  common  law,  the  fundamental  theory  on  which  the 
pleadings  were  made  up  was  the  elimination  from  the  case  of 
all  matters  not  essential  to  the  precise  dispute  between  the 
parties.  As  to  the  evidence,  nothing  is  admissible  which  is  not 
relevant  to  the  issues  thus  framed.J    Nothing  else  is  evidence 


*  Lord  Denman,  in  Doe  V9.  James,  2  Mood.  &  R.,  47,  refused  to  order  an  at- 
torney to  produce  a  will  left  with  him  by  a  client ;  and  to  the  argument  that 
it  might,  on  inspection  by  the  court,  prove  to  be  a  will  of  personalty,  which 
ought  to  have  been  proved,  and,  being  thus  made  public,  would  not  be  within 
the  professional  privilege,  said :  *'  It  is  suggested  that  it  i^  a  will  of  personalty, 
*'  and  that  I  may  refer  to  it  to  ascertain  whether  the  fact  be  so ;  but  I  do  not 
"  think  that  a  judge  has  any  more  privilege  to  examine  the  document  than 
"  any  one  else.  I  cannot  call  on  the  witness  to  produce  it."  This  ruling  was 
cited  approvingly  by  Maule,  J.,  in  Volant  vs.  Soyer,  13  C.  B.,  235. 

f  Amey  v».  Long,  9  East,  473. 

J  I  Greenl.  on  Ev.,  sec.  51 ;  Malcolmson  v».  Clayton,  13  Moore  P.  C.  198 ; 
Stephen's  Dig.  of  Ev.  (1876)  p.  4 ;  Whart.  on  Ev..  s^cs,  25,  29. 
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in  the  cause,  and  the  compulsory  power  of  the  court  can  right- 
fully extend  to  nothing  else.  It  cannot,  therefore,  be  rightfully 
invoked  in  invitum  by  either  party,  unless  bona  fide  invoked 
for  that  purpose ;  and  that  such  is  the  fact  should  bo  first  made 
to  appear,  as  well  as  to  establish  the  right  as  to  guard  against 
its  abuse. 

6.  In  equity,  the  power  of  discovery  has  alwajrs  been  strictly 
limited  to  matters  apparently  material  to  the  plaintiff's  case. 
The  first  two  of  Vice-Chancellor  Wigram's  five  propositions* 
of  the  Law  of  Discovery  insist  on  this  condition.  Mr.  Haref  cites 
Lord  RedesdaleJ  to  the  like  effect, — which,  indeed,  is  familiar 
law.  The  same  doctrine  is  held,  more  strongly,  if  possible,  in 
respect  to  private  papers ;  and  such  chancellors  as  Iledesdale,§ 
Loughborough,||  Eldon,Tf  and  Thurlow,**  have  recognized  the 
mischiefs  attending  their  unnecessary  production  and  inspection. 
Said  Lord  Loughborough,  in  Shaftesbury  vs.  Arrowsmith  iff 

"  Permitting  a  general,  sweeping  survey  into  all  the  deeds  of 
"  a  family,  must  be  attended  with  very  great  danger  and  mis- 
'tchief.  ♦  *  *  It  may  set  up  a  title,  not  for  the  benefit  of 
"  plaintiff,  but  to  the  injury  of  the  devisees,  indulging  a  specula- 
"  lion  to  the  pryudice  of  parties  whose  interest  this  court  has  no 
"  right  to  invade.'* 

Lord  Thurlow,  having  at  first  held JJ  that  negative  pleas  were 

not  good  in  equity,  changed  his  opinion,  and  admitted  them  ;§§ 

which.  Lord  Redesdale  states,||||  was  on  the  express  ground 


*  Wigr.  OD  Disc.  15, 16.  The  learned  aathor,  in  opening  his  treatise,  says 
(p.  2):  "  The  exercise  of  a  jurisdiction  of  this  nature  cannot  be  otherwise  than 
*'  pregnant  with  danger  to  the  interests  of  those  against  whom  it  may  be  en- 
"  forced,  unless  careful  provision  be  made  for  guarding  against  its  abuse." 

t  Hare  on  Disc.  (2d  ed.,  1876)  p.  136,  chap.  2. 

t  Mitford's  Eq.  PI.  306. 

I  Id.  241. 

II 4  Ves.  66.  71. 

%  Cock  vs.  St.  Bartholomew  Hospital,  8  Yes.  141. 

**  Hall  vs.  Noyes,  3  Bro.  C.  C.  483,  489. 

ft  4  Ves.  66,  71 ;  f.  c,  Langd.  Cas.  in  £q.  PL  380. 

tJGnn  M.  Prior,  1  Cox,  197. 

2}  Hall  vs.  Noyes,  3  Bro.  C.  C.  483,  489. 
Mitford's  Eq.  PI.  241. 

•    9 
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that  by  compelling  an  answer  and  discovery  to  every  bill,  how- 
ever false  its  suggestions,  "  the  title  to  every  estate,  the  trans- 
*'  actions  of  every  commercial  house,  and  even  the  private 
"  transactions  of  every  private  family,  might  be  exposed ;  and 
"  this  might  be  done  in  the  name  of  a  pauper,  at  the  instiga- 
*'  tion  of  others,  and  for  the  worst  of  purposes."  But,  may  not 
even  greater  mischiefs  attend  the  enforced  and  indiscriminat-e 
production  of  private  telegrams  accumulated  on  the  files  of  a 
company  ?  A  defendant  in  equity  might  at  least  refuse  to 
answer  interrogatories  not  apparently  material  to.  the  plaintiff's 
case,  but  this  unrestricted  power  of  search  di'ags  every  relevant 
and  irrelevant  message  into  court. 

4.  The  possibilities  of  abuse  become  still  greater  when  the 
indiscriminate  information  thus  obtained  is  submitted,  not  to  a 
court,  but  to  a  committee  of  investigation,  or  to  a  grand  jury. 
It  is  not  wise  to  put  too  severe  a  strain  upon  the  virtue  even  of 
statesmen,  nor  absolutely  certain  that  every  such  committee 
will  scrupulously  guard  the  secrets,  perhaps  of  personal  or 
political  rivals,  not  relevant  to  the  inquiry  in  hand,  which  the 
sifting  of  six  months'  accumulated  telegrams  might  reveal. 
As  to  the  grand  jury,  the  obligation  of  secrecy  imposed  on  them 
by  law  by  no  means  sufficiently  answers  the  objection  to  an  in- 
discriminate seizure  of  telegrams  for  their  inspection.  That 
obligation  relates  to  matters  supposed  to  come  legitimately  to 
their  knowledge.  It  does  not  authorize  nor  justify  them  in 
compelling  confidences  which  their  duties  do  not  require. 
Such  a  plea  concedes  the  right  of  every  man  to  be  protected 
from  any  unauthorized  exposure  of  his  private  affairs.  And 
since  the  wrong  done  him  by  such  an  exposure  does  not  de- 
pend on  the  number  or  office  of  those  to  whom  it  is  made^  but 
on  the  fact  that  it  was  unauthorized, — ^as  the  right  of  action 
for  a  libellous  letter  is  complete  if  it  be  published  but  to  one 
person, — the  wrong  is  complete,  and  the  mischief  may  be 
irremediable,  though  it  be  made  to  the  grand  jury  alone. 
Moreover,  while  it  is  true  that  in  Missouri  grand  jurors  cannot 
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testify  as  to  what  took  place  before  them,  except  to  impeach  a 
witness  or  to  support  a  prosecution  for  perjury,*  the  law  is 
different  elsewhere.  In  Mississippi,!  grand  jurors  are  bound 
by  no  oath  of  secrecy.  In  Massachusetts, J  Indiana,§  Pennsyl- 
v«ania,||  and  North  Carolina,^  and  perhaps  in  other  states,  it  is 
held  on  general  principles  of  public  policy  that,  notwithstand- 
ing his  oath  of  secrecy,  a  grand  juror  may  be  required,  both  in 
criminal  and  civil  cases,  to  testify  to  matters  which  came  before 
him  as  such ;  and  Mr.  Bishop,  reviewing  these  cases,  maintains 
the  true  principle  to  be,  that  after  the  person  indicted  is  under 
arrest,  the  grand  juror's  obligation  of  secrecy  should  yield  to  the 
duty  of  disclosure  in  the  interest  of  justice.**  Thus  by  no  cir- 
cuitous route,  the  compulsory  disclosure  to  a  grand  jury  of 
irrelevant  private  telegrams  might  lead  to  that  very  *'evil  and 
illegality  "  of  general  warrants  deprecated  by  the  court  in  ex 
parte  Brown,tt  the  constraining  a  person,  by  the  enforced  pro- 
duction of  his  private  papers,  to  become  his  own  accuser. 

5.  This  "evil  and  illegality"  of  general  warrants,  said  the 
court  in  that  case,  was  the  evil  chiefly  aimed  at  hy  the  consti- 
tutional guaranty  against  "  unreasonable  searches  and  seizures  " 
of  private  papers,  namely,  "the  indiscriminate  seizure  of  private 
"  papers  preserved  by  a  man  in  the  privacy  of  his  home,  thereby 
"  forcibly  compelling  the  communication  of  their  contents,"  and 
furnishing  proof  against  himself.  And  it  was  further  said  that 
telegrams  are  not  within  this  constitutional  provision,  because 
they  are  not  kept  private  at  home,  but  have  been  voluntarily 
communicated  to  the  telegraph  operator.  Waiving  the  question 
whether  a  communication   can  be  called  voluntary  without 


*  Beam  V9,  Link,  27  Mo.  261. 

t  Bishop's  Cr.  Proc.,  sec.  858,  note  1. 

X  The  GommoDwealth  vs.  Mead,  13  Gray,  170. 

2  Shattnck  v$.  The  Sute.  11  Ind.  477. 

II  Huidekoper  vs.  Cotton,  3  Watts,  56. 

f  The  8tate  m.  Broaghton,  7  Ired.  96. 

**  1  Bishop's  Cr.  Proc.,  sec.  869. 

tt  8  Cent  L.  J.  378. 
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making  which  the  telegraph  is  wholly  unavailable,  this  argu- 
ment is  unsound.  Every  paper  belonging  to  himself  which  any 
man  desires  to  keep  private,  and  communicates  to  no  one  except 
confidentially,  for  his  own  private  purposes,  remains  a  private 
paper  so  far  as  either  third  parties  or  the  law  is  concerned, 
until  some  lawful  reason  and  necessity  arises  for  that  paper  to 
be  made  pvhlic.  The  personal  right  of  privacy  in  respect  of 
one's  papers  is  as  truly  invaded,  and  an  enforced  search  into  their 
contents  is  equally  "  unreasonable,"  within  the  meaning  of  the 
Constitution,  whether  such  papers  be  indiscriminately  seized  in 
the  owner's  house,  or  without  some  lawful  reason  therefor  are 
indiscriminately  seized  from  the  confidential  kt  eping  of  a  tele- 
graph company,  by  means  of  a  subpoBua  duces  tecum^  and  de- 
livered to  a  court,  or  grand  jury,  or  legislative  committee,  for 
inspection  at  will. 

6.  But  such  a  construction  of  that  constitutional  guaranty 
as  thus  suggested  by  the  court,  is  altogether  narrow  and  mis- 
leading. The  second  clause  of  the  fourth  amendment  (which 
is  the  type  of  the  provision  in  the  State  constitutions)  does  in 
terms  prohibit  the  issue  of  general  warrants  except  upon  prob- 
able cause,  on  oath  or  aflSrmation,  particularly  describing  the 
place,  person,  or  thing,  etc.  But  that  clause,  aimed  at  a  specific 
abuse  and  custom  of  oppression  which  Wilkes's  case  had  made 
prominent,  neither  defines  nor  limits  the  broad  declaration  of 
personal  right  contained  in  the  clause  preceding.  The  latter 
purports,  not  to  confer,  but  to  recognize  and  guarantee  the 
fundamental  "right  of  the  people  to  be  secure  in  their  persons, 
"houses,  papers,  and  effects,  from  unreasonable  searches  and 
"  seizures."  It  asserts,  not  only  the  sacredness  of  home  from 
unlawful  invasion,  but  the  larger  personal  right  of  protection 
against  arbitrary  power  in  person  and  property,  wherever 
situate,  of  which  the  sacredness  of  home  is  only  one  form. 
Doubtless  that  right  must  yield,  whether  as  to  the  person  or 
the  property  of  the  individual,  whenever  the  safety  or  the  wel- 
fare of  the  community  demand  the  sacrifice ;  but  for  this  some 
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reason  must  exist  which  the  law  deems  suflBcient;  or  else  the 
demand,  the  search,  the  seizure  is  "unreasonable"  and  unlawful, 
though  neither  its  object  nor  its  effect  be  to  procure  evidence  of 
crime,  or  to  make  a  man  his  own  accuser.  Inquiring  further, 
we  find  that  even  search-warrants  issued  in  conformity  with 
this  provision  are  permitted  only  in  aid  of  criminal  justice,  and 
not  of  civil  demands;  and  accordingly,  in  Kobinson  vs.  Rich- 
ardson,* the  Supreme  Court  of  Ma^achusetts  said  : 

"  All  searches,  therefore,  which  are  instituted  and  pursued 
"  upon  the  complaint  or  suggestion  of  one  party,  into  the  house 
"or  possessions  of  another,  in  order  to  secure  a  personal  advan- 
"tage,  and  not  with  any  design  to  afford  aid  in  the  administra- 
"  tion  of  justice  in  reference  to  acts  or  offenses  in  violation  of 
"  penal  laws,  must  beheld  to  be  unreasonable,  and  consequently, 
"  under  our  Constitution,  unwarrantable,  illegal,  and  void." 

7.  But  the  compulsory  production  of  a  mass  of  telegrams, 
contents  unknown,  in  order  to  find  out  what  evidence,  if  any, 
they  contain,  is  a  peculiarly  "unreasonable"  and  dangerous 
abuse  of  power.  The  simple  fact  of  their  indiscriminate  accu- 
mulation exaggerates  the  dangers  which  courts  of  equity  so 
carefully  guard  against  in  granting  discovery.  Those  dangers 
and  mischiefs  are  pointed  out  with  great  force  in  Judge 
Cooley's  article,  above  mentioned.     He  says : 

"  Telegraphic  communication,  if  not  inviolable,  offers  a  per- 
"petual  temptation  to  malice.  A  legislative  committee  may 
"employ  the  power  of  calling  for  it  to  blacken  the  reputation 
"  of  an  opponent ;  a  busineBS  rival  may  be  annoyed,  (nd  per- 
"haps  seriously  compromised,  by  means  of  it;  a  family  feud 
"  may  be  avenged  or  quickened  by  bringing  out  confidential 
"messages,  and  so  on.  All  that  is  requisite  is  a  suit,  and  a 
"magistrate  not  over-nice  respecting  the  admissibility  of 
"evidence,  and  the  messages  are  always  at  hand,  ready  to  be 
"  called  for.  To  get  letters  it  might  be  necessary  to  resort  to 
"  stratagem,  and  perhaps  to  violence.  It  is  idle  to  say  that 
"  these  are  merely  fanciful  and  wholly  improbable  cases ;  they 
"may  occur  at  any  time  when  the  interest  or  the  malice  of 

*  13  Gray,  456.    See  also  1  Bishop's  Cr.  Proc,  sec.  240 ;   Cooley's  Const. 
Lim.  307,  note  1. 
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"  others  is  sufficiently  powerful  to  instigate  proceedings  which 
*'  in  law  are  baseless.  Even  the  judge  may  not  be  able  to  pro- 
"  tect  the  party  whose  communications  mischief  or  malice  would 
"drag  before  the  public;  for,  as  Mr.  Justice  Maule  observed, 
"  in  a  case  where  an  attempt  was  made  to  require  an  attorney 
**  to  produce  the  title-deed  of  a  third  person,  if  the  judge  were 
'*  to  decide  that  it  was  not  a  proper  instrument  of  evidence, 
"  '  his  decision  might  be  made  the  subject  of  argument  in  open 
" '  court,  by  a  bill  of  exceptions ;  and  thus  the  contents  of  the 
"  '  deed  might  be  communicated  to  all  the  world.'  Volant  V8, 
"  Soyer,  13  C.  B.  231,  235." 

It  is  quite  true  that  inconveniences  may  result  from  the  law- 
fully enforced  production  of  private  papers,  including  telegrams. 
But  the  reason  is  so  much  the  stronger  why  the  law  should  not 
be  violated  to  make  the  evil  greater  still. 

8.  A  further  objection  to  the  indiscriminate  compulsory 
production  of  telegrams  has  been  already  quoted  from  Judge 
Oooley's  article, — in  eflFect,  that  to  the  extent  that  it  may 
discourage  correspondence,  it  is  against  the  policy  of  the  law, 
as  being  a  restraint  upon  industry  and  enterprise,  and  also 
upon  intimate  family  and  social  intercourse.  Such  a  result 
is  at  variance,  not  only  with  the  policy  of  the  law,  but  with  that 
"primordial  right  of  free  communion"  maintained  with  so  great 
ability  and  learning  by  Dr.  Francis  Lieber  in  his  "  Political 
Ethics/'*  and  again  in  his  "Civil  Liberty  and  Self-govern- 
ment,"t  as  being  not  only  "  one  of  the  most  precious  and  neces- 
sary rights  of  the  individual,"  but  also  "one  of  the  primary 
elements  of  civil  liberty."  This  right  he  shows  to  include  free 
letters,  as  well  as  free  speech  and  a  free  press,— /ree,  in  the 
sense  of  being  exempt  from  arbitrary,  malicious,  or  mischievous 
intermeddling,  no  less  than  from  the  graver  wrong  of  down- 
right suppression.  In  this  respect  a  real  similarity  exists  be- 
tween correspondence  by  letter  and  by  telegraph.  The  wrong 
and  the  evil  of  "  unreasonable  searches  and  seizures"  in  either 
case  are  alike,  though  the  circumstances  of  illegality  may  be 

*  Page  183  (2d  ed.) 
t  Chap.  9,  p.  108, 
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different;  and  the  public  indignation  which  would  surely  and 
swiftly  flame  out  in  the  one  case  ought  to  be  not  less  prompt 
and  unsparing  in  the  other.  But  the  ''right  of  free  commu- 
nion" does  not  in  either  case  imply  an  exemption  from  those 
disclosures,  however  inconvenient  to  individuals,  which  the  due 
administration  of  justice  and  the  execution  of  process  issued 
under  lawful  conditions  must  from  time  to  time  require.  It  is 
only  by  enforcing  this  distinction  that  the  courts  can  fulfil  their 
own  duty,  while  also  guarding  those  fundamental  rights  whose 
strenuous  and  successful  assertion  against  arbitrary  power  was 
"  the  great  glory  of  the  common  law,"*  and  which  were  thence 
engrafted  upon  our  American  constitutions.f 

The  considerations  above  presented  appear  to  justify  the  fol- 
lowing conclusions : 

I.  Telegraphic  messages,  however  confidential,  do  not,  as 
siLch,  constitute  a  class  of  privileged  communications.  Re- 
maining in  the  custody  of  the  telegraph  company,  they  are  sub- 
ject to  compulsory  production  for  use  in  evidence,  under  process 
lawfully  issued,  whenever  those  conditions  are  fulfilled,  in 
respect  of  the  case  in  hand,  which  must  exist  in  any  case  to 
render  lawful  the  exercise  of  such  a  power. 

IL  The  right  of  a  court  to  compel  by  subpcena  duces  tecum 
the  production  in  evidence  by  third  parties  of  private  writings, 
described  with  certainty,  and  first  shown  to  be  at  least  prima 
facie  relevant  and  competent,  does  not  include  any  right  to 
order  search  for,  or  compulsory  production  of,  papers  not  thus 
brought  within  the  lawful  power  of  the  court;  and  the  compul- 
sory search  for  and  enforced  production  by  third  parties  of  such 
papers,  in  the  absence  of  such  certainty  and  proof,  is  an  '*  un- 
reasonable" and  unlawful  search  and  seizure,  within  the  mean- 
ing of  the  Constitution. 

III.  The .  exceptional  features  of  the  telegraph  service,  in- 
cluding the  virtual  necessity  for  its  use  by  the  public,  and  the 


*  Sedgw.  on  Stat.  <&  Const.  Law,  267,  note  a,  271. 
t  2  Story  on  Const.,  sec.  1902. 
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unavoidable  accumulation  of  private  messages  in  telegraph 
offices,  give  rise  to  exceptional  danger  of  abusing  even  the 
lawful  power  of  the  courts,  and  devolve  upon  them  the  duty  of 
exceptional  precautions  in  its  exercise  And  in  view  of  the 
apparent  tendency  of  the  decisions,  this  judicial  duty  should  be 
defined  and  enforced  without  delay  by  appropriate  legislation. 

IV.  The  telegraph  service  of  the  country,  as  an  indispens- 
able  Agency  of  commercial  intercourse  among  the  States,  has 
been  held  by  the  Supreme  Court  to  be  clearly  within  the  grant 
of  congressional  powers.  Congress  should  exercise  that  power 
in  this  regard,  not  necessarily  by  assuming  the  service  of  the 
telegraph,  a  completely  distinct  question  not  involved  in  the 
present  discussion,  but  by  such  uniform  regulations  as  will 
protect  those  who  use  it,  not  only  against  unauthorized  disclo- 
sures by  telegraph  employees,  but  also  from  interference  by 
state  legislation,  or  by  any  court,  with  the  lawful  right  of  free 
communion,  and  from  "  unreasonable  searches  or  seizures"  of 
such  communications  under  color  of  civil  or  criminal  process. 

V.  Such  regulations  should  prescribe,  as  precedent  to  the 
exercise  by  any  court  of  the  power  in  question,  conditions  which 
shall  effectually  distinguish  the  lawful  right  to  compel  the  pro- 
duction of  relevant  and  competent  evidence  from  the  inquisito- 
rial and  oppressive  power  of  searching  among,  or  compelling 
the  production  of,  private  papers  of  third  parties,  to  find  out 
what  evidence  they  may  contain.  Among  those  should  be  in- 
cluded : 

a.  An  affidavit  of  the  party  applying  for  such  writ,  at  least 
upon  information  and  belief,  of  the  existence,  the  sufficiently 
certain  description,  and  the  alleged  or  supposed  contents  of  the 
dispatches  called  for,  showing  their  relevancy  in  the  cause. 

« 

i.  Reasonable  notice  of  such  application,  so  far  as  practicable, 

to  any  third  person,  sender  or  receiver  of  such  telegram,  and 
reasonable  opportunity  to  show  cause  against  the  same. 
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0.  In  addition  to  the  criminal  penalty  for  false  swearing  in 
any  such  aflSdavit,  a  right  of  action  for  exemplary  damages 
against  any  person  wilfully  or  maliciously  procuring,  by  means 
of  such  process,  the  unnecessary  disclosure  of  any  private  mes- 
sage. 

VI.  EflFectual  provision  should  also  be  made  against  the  like 
abuse  of  power  by  any  legislative  body  or  committee  thereof. 
The  constitutional  right  of  such  bodies  to  take  and  compel  testi- 
mony touching  facts,  the  knowledge  of  which  is  requisite  to  the 
fulfilment  of  their  constitutional  duties,  is  not  denied,  and  was 
convincingly  affirmed  by  the  Supreme  Court  of  Massachusetts 
in  Burnham  V8,  Morrissey;*  but  it  was  also  there  held  that 
such  bodies  are  not  the  final  judges  of  their  own  powers  and 
privileges  in  cases  involving  the  rights  and  liberty  of  the  citizen, 
their  action  in  that  regard  being  subject  to  the  review  of  ine 
courts.  The  legislative  recognition  of  the  principles  already 
discussed  would  doubtless  go  far,  in  future,  to  prevent  the  ne- 
cessity for  judicial  interference  in  such  cases. 

It  only  remains  to  be  said  that,  if  the  suggestions  thus  pre- 
sented are  sound  in  principle,  it  is  full  time  for  their  considera- 
tion both  by  courts  and  legislators,  and  for  the  restraint  within 
just  and  constitutional  limits  of  a  judicial  power  whose  abuse — 
whether  wilful  or  negligent,  and  no  matter  how  instigated  or 
procured — is  as  dangerous  to  personal  right  as  its  due  exercise 
is  necessary  to  the  administration  of  public  justice. 

*  14  Gray.  239. 


HEAD  BY 


GEORGE  A.  MERCER. 


The  Melationship  of  Law  and  National  Spirit, 

The  very  intimate  and  philosophical  connection  subsisting 
between  the  laws  and  the  spirit  or  temper  of  a  community^ 
though  suflSciently  obvious  to  reflection,  often  escapes  or  eludes 
casual  observation. 

It  requires  some  study  and  thought  properly  to  appreciate 
and  exhibit  the  vital  importance  to  every  political  fabric  of  a 
healthy  national  temper,  as  the  support,  guardian,  and  inter- 
preter of  its  legal  institutions.  The  spirit  of  a  community,  in 
the  largest  sense,  represents  its  prevailing  opinion  and  feeling ; 
it  signifies  the  views  of  the  people  in  relation  to  their  various 
interests;  the  motives  by  which  they  are  governed,  and  the 
prejudices  by  which  they  are  controlled.  It  is  compounded  of 
various  elements — interest,  habit,  pride,  prejudice,  all  enter  into 
ils  composition.  It  is  moulded  by  the  pursuits  and  circum- 
stances of  the  people,  by  climate,  situation,  government,  and 
laws. 

The  spirit  of  a  community  is  generally  quite  correctly  deline- 
ated by  the  legal  institutions  of  the  country;  they  yield  in  time 
to  its  creative  or  plastic  influence,  and  express,  with  fidelity,  the 
moral  aspect  of  the  people  they  constrain.  Nothing,  for  ex- 
ample, could  more  forcibly  indicate  the  corruption  of  the 
Athenian  spirit  than  the  law  which  made  it  a  capital  crime  to 
propose  the  application  to  purposes  of  state  of  the  money 
designed  for  the  theatre.  Unjust  and  oppressive  laws,  no  nation, 
(143) 
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animated  by  sentiments  of  liberty,  will  bear ;   mild  and  benefi- 
cent institutions,  no  corrupt  and  servile  people  will  retain. 

The  spirit  of  liberty,  which  began  to  prevail  in  England  after 
the  immediate  depression  of  the  conquest  had  ptissed  away, 
resented  the  imposition  of  the  arbitrary  feudal  regulations,  and 
by  the  constant  friction  of  public  opinion  adjusted  them  to 
the  free  temper  of  the  nation.  The  harsh  and  oppressive  con- 
sequences of  subjugation  were  gradually  displaced,  and  just  and 
proper  laws  substituted  in  their  stead.  But  these  very  laws, 
during  the  arbitrary  reign  of  the  Tudors,  when  the  national- 
spirit  had  been  palsied  by  the  suflFerings  of  civil  war,  were 
abrogated  or  disregarded.  Every  barrier  that  had  been  erected 
for  the  protection  of  the  people  was  leveled.  The  accommo- 
dating temper  of  the  governed  kept  pace  with  the  spirit  of 
royal  usurpation.  The  Parliament,  in  their  terror,  enacted  that 
the  proclamations  of  the  king  should  have  the  force  of  haws, 
and  "  an  amazing  heap  of  wild  and  new-fangled  treasons  "  were 
prepared  to  entrap  the  indiscretion  of  the  citizen.  But  the 
free  and  manly  temper,  which  has  preserved  British  liberty 
through  so  many  political  convulsions,  was  not  extinct.  It 
again  animated  the  soul  of  the  nation.  The  feeble  ripples 
which  at  first  chafed,  rather  than  commanded,  the  will  of  the 
ruler,  again  swelled  with  the  power  and  majesty  of  the  ocean. 
Public  sentiment,  enfranchised  and  strengthened,  resisted  the 
encroachments  of  power;  and,  during  the  reign  of  the  Stuarts, 
arbitrary  and  oppressive  laws  were  repealed  or  accommodated 
to  the  altered  spirit  of  the  nation. 

The  same  intimate  connection  between  the  legal  institutions 
and  the  public  temper  of  a  people  may  be  traced  in  the  history 
of  the  ancient  states,  and  the  vitiation  of  the  latter  can  be 
readily  recognized  by  the  changes  that  were  made  in  the  former. 
Some  monuments  of  Grecian  and  Roman  freedom  survived  for  a 
time  the  spirit  that  produced  and  upheld  them,  but  finally  they 
were  perverted  from  their  true  design  or  crumbled  into  ruin 
when  their  support  had  been  withdrawn.     It  is  true  that  the 
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form  and  letter  of  the  law  will  sometimes  be  retained  after  the 
vitalizing  spirit  has  disappeared. 

The  Roman  people  continued  to  address  as  consul  the  ruler 
who  wielded  the  power  of  a  king,  and  the  English  invested  with 
all  the  show  of  absolute  authority  the  royal  person  whose  pre- 
decessor they  had  hurled  from  the  throne.  The  enslavement 
of  a  nation,  which  retains  the  legal  monuments  of  freedom,  is 
therefore  not  impossible,  but  it  is  rare  and  only  temporary. 
Sooner  or  later  the  spirit  of  a  people  must  exhibit  itself  in  their 
laws.  The  ancient  writers  attributed  great  efficacy  to  public 
manners,  using  the  term  in  a  broad  sense,  to  denote  the  mental 
and  moral  characteristics  and  habitudes  of  men  collected  to- 
gether into  societies. 

But  the  manners  of  a  people  are  only  its  spirit  in  action. 
They  are  the  more  direct  and  immediate  effect  of  that  public 
temper  which  exhibits  itself  in  the  laws.  Political  writers  have 
dwelt  much  upon  the  fatal  effects  of  a  corruption  of  manners, 
and  luxury  and  vice  have  been  assigned  as  the  fruitful  causes 
of  national  ruin.  But  corrupt  manners  are  a  result  rather  than 
a  cause.  National  decadence  is  due  not  so  much  to  the  influence 
of  luxury  and  vice  as  to  the  corrupt  spirit  which  they  indicate 
and  out  of  which  they  grow.  Vicious  practices  may  sometimes 
be  obstructed  or  corrected,  but  though  the  symptoms  be  sup- 
pressed, the  fatal  malady  remains  where  the  vital  spirit  is  dis- 
eased. 

The  connection  between  the  laws  and  the  spirit  and  manners 
of  a  people  being  therefore  of  the  most  intimate  nature,  so  that 
the  vigor  and  purity  of  the  former  cannot  co-exist  with  the 
corruption  of  the  latter,  the  following  propositions  neceasarily 
result — 

First  It  is  impossible  to  introduce  and  maintain  good  legal 
institutions  among  a  people  whose  spirit  is  debased  and  unpre- 
pared to  receive  them.  Take,  for  example,  as  the  strongest 
illustration  which  presents  itself,  a  purely  despotic  government. 
Montesquieu  has  shown  that  the  spirit  of  a  despotic  government 
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is  fear.  In  this  stale,  therefore,  the  fountain  of  public  virtue  and 
happiness  is  poisoned  in  its  source.  A  free  spirit  is  the  ruin  of 
such  a  government;  a  servile  temper  is  its  strength.  It  can 
endure  only  by  the  systematic  corruption  of  all  political  virtue. 
Established  upon  the  permanent  debasement  of  the  people,  those 
generous  and  aspiring  qualities,  which  are  to  free  nations  the 
source  of  unbounded  strength,  only  threaten  this  with  destruc- 
tion. The  disposition  to  protect  one's  rights  is  a  constant  as- 
sault upon  the  state ;  the  very  notion  of  right  must  be  extirpated 
from  the  mind.  The  laws  that  are  suflfered  to  exist  are  known 
only  by  their  oppression,  and  are  confounded  with  the  arbitrary 
will  of  the  ruler,  while  the  will  of  the  ruler  again  adds  terror 
to  the  law.  The  established  supremacy  and  fixed  operation  of 
law,  which  are  the  best  guaranty  of  security  and  happiness  to 
the  citizens  of  a  free  country,  afford  no  consolation  to  the  in- 
habitants of  a  despotic  state.  There  nothing  is  fixed  but  com- 
pliance, nothing  is  immutable  but  oppression.  The  very  idea 
of  law,  which  Burke  defines  to  be  beneficence  acting  by  rule,  is 
associated  with  a  blind  and  fatal  power  that  impoverishes  the 
body  and  extinguishes  the  mind.  No  longer  the  harmony  of 
the  state,  it  is  become  a  jangling  and  horrid  discord ;  as  if  the 
grand  operations  of  nature  which  in  more  favored  climes  move 
on  in  concord,  charming  with  melodious  sounds  and  tranquil 
motions,  here  performed  their  functions  with  desolating  energies 
and  awful  clamor. 

As  the  principles  of  a  despotic  state  are  founded  in  the  inertia 
of  the  people,  all  of  its  force  is  directed  to  the  stupefaction  of 
the  soul.  Those  great  and  noble  emotions,  which  stretch  beyond 
the  petty  interests  of  self,  are  carefully  repressed.  The  free  and 
frank  expression  of  opinion,  the  aspiration  after  virtue,  the 
paternal  temper,  and  the  benevolent  heart,  are  incompatible 
with  the  spirit  of  a  despotic  state.  Sympathy  itself,  the  crutch 
of  misery,  is  a  bond  of  union,  and  therefore  inimical  to  its  theory. 
No  principle  of  association  can  be  tolerated.  Languid  isolation 
is  the  settled  condition  of  existence,  and  the  unfortunate  subject 
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finds  in  his  insignificance  his  only  security ;  conscious  only  of 
apathy  and  languor,  all  the  budding  energies  of  his  nature  are 
carefully  pruned  and  diverted  from  the  light.  In  the  emphatic 
language  of  Montesquieu,  the  lot  of  man  in  this  unhappy  state 
is  only  instinct,  compliance  and  punishment. 

It  is  therefore  impossible  to  introduce  and  maintain  good 
legal  institutions  in  a  nation  whose  organic  spirit  is  fear,  and  in 
which  all  those  qualities  of  mind  and  heart,  which  render  them 
acceptable  and  profitable,  are  extinguished  through  the  very 
principle  upon  which  the  government  is  established. 

No  people  debased  by  arbitrary  power  are  fitted  for  the  re- 
ception or  enjoyment  of  just  and  beneficent  laws  until  a  radical 
change  has  first  been  effected  in  the  national  temper.  Some 
agency,  sufficiently  powerful  to  revolutionize  the  spirit  which 
vitiates  the  nation,  must  therefore  be  applied  before  any  per- 
manent change  in  the  character  of  its  legal  institutions  can  be 
accomplished. 

Thedecrees  of  Tiberius  against  adultery  wereimpotent  to  check 
a  crime  sanctioned  by  a  vitiated  public  sentiment.  The  English 
laws  against  robbery  would  hardly  reform  the  predatory  habits 
of  Bedouin  Arabs,  nor  could  the  finest  penal  code,  by  its  own 
inherent  vigor,  have  ended  the  piratical  practices  of  ancient 
Greece  or  of  modern  Barbary.  Digeste  and  decrees  are  power- 
less without  thesustaining  force  of  a  virtuous  national  sentiment ; 
and  history  as  well  as  philosophy  teaches  that  the  reformation 
of  the  public  temper  must  precede  the  introduction  and  enforce- 
ment of  proper  laws. 

Solon  declared  that  he  had  given  to  the  Athenians  the  best 
laws  they  were  able  to  bear.  The  spirit  of  the  East  Indians 
proved  to  be  unfitted  for  the  mild  Code  prepared  for  them 
through  the  instrumentality  of  Macaulay.  The  wise  and  liberal 
statesman  Sir  Stamford  Baffles  declared  the  people  of  Java 
were  fitted  for  the  reception  of  free  institutions,  but  that  he  was 
an  advocate  for  despotism  in  Sumatra.  The  republics  of  South 
America  adopted  the  free  institutions  of  the  North  American 
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States  ;  but  the  spirit  which  breathed  stability  and  happiness 
into  the  latter  was  totally  wanting  in  the  former,  and  Carlyle 
declares  that  when  the  reign  of  freedom  began,  that  of  order 
and  felicity  ceased.  De  Tocquevile  pronounces  them  the  most 
unhappy  governments  upon  earth.  Mexico  adopted  a  constitu- 
tion similar  to  that  of  the  United  States,  but  the  free  spirit 
that  gave  life  to  the  latter  was  wanting,  and  Mexico  has  con- 
tinued the  prey  of  anarchy  or  of  military  daspotism.  It  is 
unnecessary  to  produce  further  illustrations  of  the  truth  that 
good  institutions  cannot  be  established  among  a  people  whose 
spirit  is  too  corrupt  to  maintain  them 

Second,  The  best  legal  institutions  will  decline  and  perish  if 
subjected  to  the  influence  of  a  vitiated  national  spirit.  The 
wisest  laws,  though  grounded  originally  in  the  affections  of 
the  people,  cannot  resist  the  encroachments  of  an  agency  subtle 
but  unceasing,  which  operating  like  the  deep  tides  of  the  ocean 
beyond  the  reach  of  ordinary  vision,  slowly  but  surely  under- 
mines the  proudest  structure.  Governments  and  laws  are  not 
put  together  by  mere  measure  and  rule.  They  cannot  be  suc- 
cessfully constructed  upon  arbitrary  principles,  but  grow  up 
among  the  people  who  use  them  from  simple  and  natural  causes. 
They  resemble  the  products  of  nature  rather  than  the  refinements 
of  art.  They  mature  like  a  plant,  and  derive  their  qualities 
from  the  soil  which  produces,  and  the  elements  which  sustain 
them. 

It  may  be  safely  aflSrmed  that  none  of  the  plans  of  govern- 
ment, projected  by  fanciful  writers,  would  have  suited  any  people 
upon  earth  without  ample  modifications.  Mr.  Locke's  famous 
constitution  for  the  Carolinas  proved  intolerable  to  the  people 
who  tested  it,  and  demonstrated  the  futility  of  those  Utopian 
schemes  which  are  not  founded  upon  the  particular  interests, 
passions  and  prejudices  of  mankind.  It  is  the  spirit  of  the  na- 
tion therefore  that  vitalizes  its  legal  institutions,  and  preserves 
them  in  vigor  and  usefulness,  or  silently  undermines  and  destroys 
them. 
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Whatever  the  prevailing  sentiment  of  the  people  may  be,  it 
will  exert  ita  force  in  spite  of  the  barriers  that  oppose  it.  Political 
and  municipal  regulations  are  powerless  to  resist  the  tido  of  its 
progress.  If  the  spirit  of  commerce  predominate,  it  will  often 
exceed  the  limits  of  justice,  and  the  provisions  of  law.  The 
spirit  of  conquest  will  overrun  the  faith  of  treaties,  and  evade 
the  terms  of  national  obligation.  Borne,  when  inflamed  with 
the  desire  of  extending  her  empire,  was  not  restrained  by  the 
language  of  compacts.  Viriathus  was  assassinated  while  pro- 
tected by  the  peace  which  he  had  granted.  The  people  of  Nu- 
mantia  were  exterminated  while  they  vainly  imagined  themselves 
safe  under  the  sanction  of  a  solemn  treaty.  Manlius  made  war 
upon  the  Galatians  under  the  idle  pretext  that  their  ancestors, 
some  centuries  before,  had  plundered  the  temple  of  Delphi.  The 
Komans  united  with  the  Acarnanians  in  waging  war  against 
the  people  of  iEtolia  upon  the  ground  that  the  Acarnanians 
had  befriended  their  ancestors  a  thousand  years  before  by  fail- 
ing to  unite  with  the  other  Grecian  states  in  sending  troops  to 
the  siege  of  Troy.  It  is  therefore  vain  to  imagine  that  political 
or  legal  institutions  will  retain  vigor  or  expression,  if  opposed 
by  the  predominating  eentiment  of  the  people.  They  will  yield 
with  an  insensible  but  irresistible  progress  to  the  corruption  of 
the  national  temper ;  this  alone  can  breathe  into  them  vitality, 
or  invest  them  with  power. 

The  gold  of  Lysander  which  tainted  the  frugal  spirit,  and 
thus  altered  the  severe  policy,  of  Sparta,  proved  more  fatal  then 
all  the  fleets  and  armies  of  Athens,  and  prepared  the  way  for 
the  rapid  decline  of  that  vigorous  and  warlike  state.  The 
Tarentine  colony  of  the  Italian  coast,  a  child  from  the  loins  of 
this  sturdy  Sparta,  exhibited  in  the  feeble  spirit  and  manners 
of  her  people  the  greatest  contrast  possible  to  those  singular 
institutions  inherited  from  the  parent  state,  but  which  her  de- 
based spirit  rendered  unendurable. 

The  public  sentiment,  engendered  by  the  political  convulsions 
of  the  British  empire,  has  constantly  overthrown  the  plainest 
10 
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provisions  of  law.  Although  the  statute  of  Edward  III 
had  expressly  declared  that  nothing  should  be  regarded  as 
treason  which  did  not  come  within  its  enacting  letter,  Lord 
Hale  states  that  during  the  violence  of  the  reign  of  Richard 
II  this  statute  was  arbitrarily  construed  and  enforced  as  one 
or  the  other  faction  prevailed.  "  The  crime  of  high  treason," 
says  Hale  in  his  pleas  of  the  crown,  "  was  adjudged  to  the  dis- 
advantage of  the  party  that  was  to  be  judged."  The  law  of 
Richard  III,  forbidding  taxation  without  the  authority  of  Par- 
liament, was  violated  during  the  reign  of  Henry  VIL  A 
survey  of  English  history  will  furnish  many  examples. 

The  trial  by  jury  has  been  suffered  gradually  to  decay  and 
perish  in  the  monarchial  countries  of  Europe,  bec^uise  it  was 
not  fortified  by  that  national  spirit  which  can  alone  preserve  it 
in  purity;  in  England,  on  the  contrary,  it  has  been  cherished 
in  the  heart  of  the  people,  and  perpetuated  in  all  its  original 
vigor  as  a  vital  and  indispensable  right.  A  thoughtful  study  of 
the  constitutional  history  of  the  Grecian  and  Roman  states  ex- 
hibits to  the  fullest  extent  the  influence  of  the  public  temper 
upon  the  laws  of  a  country.  Institutions  which  enabled  them, 
while  a  simple  and  virtuous  spirit  prevailed,  to  attain  the  largest 
degree  of  prosperity,  were  neglected,  perverted,  or  rescinded, 
when  that  spirit  grew  feeble  and  corrupt. 

Third.  The  prevalence  of  a  proper  national  spirit  will  temper 
the  worst  institutions,  and  may  ultimately  subvert  them.  The 
spirit  which  animates  a  people,  though  almost  as  invisible,  is 
as  pervading  as  the  atmosphere,  and  eliminates  by  a  silent,  but- 
irresistible  process,  the  noxious  qualities  of  the  laws.  Almost 
imperceptibly  it  can  render  soft  and  flexible  the  rigid  will  of 
the  ruler,  and  infuse  confidence  and  strength  into  the  timid 
heart  of  the  subject.  Its  subtle  alchemy  can  distill  from  arbi- 
trary power  itself  the  mildest  and  most  benevolent  practices* 
In  those  countries  where  the  will  of  the  ruler  is  subjected  to 
the  least  degree  of  control,  by  educating  and  directing  that 
will  it  can  often  effectually  blunt  the  keen  edge  of  oppression. 
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It  operates  in  the  gracious  exercise  of  the  pardoning  power,  and 
in  the  remission  of  those  severe  penalties  which  distinguish 
despotic  rule.  In  many  of  the  old  English  statutes  it  was 
enacted  that  the  offender  should  be  punished  at  the  king's 
pleasure.  Under  the  impetus  of  a  vitiated  public  sentiment, 
this  authority  would  have  proved  a  general  charter  of  oppres- 
sion; but  controlled  by  the  free  and  mild  spirit  which  has 
usually  pervaded  the  British  nation,  it  was  restrained  by  con- 
struction to  mean  the  pleasure  of  the  king  as  exercised  in  his 
courts  of  justice  by  the  sound  discretion  of  his  judges,  acting 
under  oath. 

By  the  theory  of  the  British  constitution,  Parliament  is 
omnipotent,  and  an  act  of  that  body  would  undoubtedly  be 
effectual  to  the  dissolution  of  a  corporation;  but  this  power, 
restrained  by  a  liberal  public  sentiment,  rests  mainly  in  theory ; 
and  except  in  the  instances  of  the  suppression  of  the  order  of 
Templars  in  the  time  of  Edward  II,  and  of  the  religious  houses 
in  the  time  of  Henry  VIII,  no  instance  is  recalled  of  the  arbi- 
trary exercise  of  this  power. 

If  the  state  be  pervaded  by  a  corrupt  or  cruel  spirit, 
the  force,  which  a  milder  public  temper  would  restrain, 
will  descend  with  merciless  energy  upon  the  subject.  Henry 
VII  and  his  ministers  were  imbued  with  a  spirit  of  avarice; 
the  common  law  judges  during  that  reign,  consequently,  rend- 
ered themselves  odious  by  their  rigorous  enforcement  of  obsolete 
penal  laws  for  the  purpose  of  increasing  the  revenue.  Shaks- 
peare,  in  the  character  of  Angelo,  has  portrayed  the  effects  of 
a  severe  spirit  in  the  ruler,  who,  in  the  exercise  of  his  discre- 
tion, can  awake  ''all  the  enrolled  penalties"  which  have  for 
ages,  "  like  unsecured  armor  hung  by  the  wall." 

The  operation  of  the  laws  is  always  most  uncertain  in  arbi- 
trary states;  for,  possessing  no  inherent  and  durable  vigor, 
their  action  is  dependent  upon  the  will  of  the  ruler  and  his 
subordinates ;  but  a  mild  and  liberal  spirit  will  not  pei'mit  the 
enforcement  of  cruel  laws;  the  benevolent  temper  which  per- 
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vades  the  nation  descends  from  the  chief  to  his  humblest  agent, 
and  mitigates,  through  the  merciful  exercise  of  a  wide  discre- 
tion, a  system  in  itself  harah  and  inflexible.  While  the  penal- 
ties of  oppressive  laws  are  thus  remitted  or  softened  through 
the  influence  of  a  benevolent  spirit,  in  some  cases  the  law  is 
suspended  altogether,  being  incompatible  with  the  mild  senti- 
ments which  have  penetrated  the  nation;  the  subject  enjoys 
from  the  failure  to  execute  the  same  security  as  if  the  law  had 
ceased  to  exist.  History  furnishes  many  examples  of  the  most 
cruel  laws,  which  the  influence  of  a  merciful  public  spirit  had 
reduced  to  a  dreadful  but  dormant  threat. 

A  humane  public  temper,  in  addition  to  its  power  of  obstruct- 
ing the  enforcement  of  oppressive  laws,  and  in  some  instances 
of  suspending  them  altogether,  can  infuse  benevolence  into  the 
method  and  manner  of  their  execution.  The  fearful  spirit  of 
the  French  revolution  exhibited  some  of  its  most  appalling 
effects  in  the  obduracy  of  judges,  the  cruelty  of  jailers,  and  the 
barbarity  of  executioners.  The  brutality  of  Jeffreys  to  the  unfor- 
tunate state  prisoners  who  came  before  him  was  more  cruel 
than  the  laws  which  he  perverted.  De  Lolme  asserts  that  in 
some  portions  of  continental  Europe,  under  the  administration 
of  the  criminal  law,  accusation  and  trial  are  almost  as  fatal  to 
the  accused  as  guilt.  Even  in  free  governments,  where  the 
laws  are  sustained  by  their  own  vigor  and  derived  from  the 
consent  of  the  governed,  the  mild  spirit  which  presides  over 
their  administration  confers  a  new  security  and  aatisfaction 
upon  the  citizen.  De  Lolme  pronounces  the  humane  temper 
which  directs  the  execution  of  the  penal  laws  a  valuable  portion 
of  British  liberty.  How  much  more  important  that  this  spirit 
should  prevail  in  an  arbitrary  government,  where  laws  are 
enacted  for  purposes  of  oppression,  and  are  wielded  by  a  power 
beyond  the  reach  of  control.  It  is  here  that  the  rigid  statue 
of  Justice  should  be  veiled  in  forbearance  and  mercy. 

The  benevolent  spirit  of  modern  philanthropy  has  exerted 
some  of  its  noblest  efforts  in  seeking  to  soften  the  asperities 
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which  accompany  the  eDforcement  of  even  the  wisest  laws. 
Not  satisfied  with  inculcating  that  mild  spirit  which  presides 
with  the  Judge  upon  the  bench,  which  tempers  the  official  con- 
duct of  the  subordinate  officers  of  courts,  and  which  divests  those 
dread  tribunals  of  all  unnecessary  terrors,  it  has  ''  dived  into  the 
depths  of  dungeons,  and  surveyed  the  mansions  of  sorrow  and 
pain."  It  has  sought  to  inspire  with  a  sense  of  delicacy  and 
forbearance  the  stern  ministers  of  justice,  and  to  mitigate  the 
severity  of  its  power  and  ceremonials ;  it  has  endeavored  to 
instil  benevolence  into  the  heart<^  of  jailers  and  executioners;  it 
has  accompanied  the  unhappy  victim  of  the  broken  law  to  the 
silence  and  darkness  of  his  cell,  and  has  sought  to  inspire  with 
sympathy  and  pity  the  mortal  instruments  which  vindicate  the 
last  and  awful  sanction  of  its  power.  The  ii\fluence  of  a  mild, 
national  spirit  in  mitigating  the  oppression  of  severe  legal  insti- 
tutions is  forcibly  illustrated  by  the  early  history  of  the  Roman 
government.  A  distinguished  writer  assures  us  that  the  an- 
cient Bomans,  although  absolute  sovereigns  in  their  families, 
with  the  ju8  viixB  et  neeif,  the  right  of  life  and  death  over 
their  children  and  their  slaves,  were  yet  excellent  husbands, 
kind  and  affectionate  parents,  humane  and  indulgent  masters. 
Nor  was  it  until  luxury  had  corrupted  the  virtuous  simplicity 
of  the  ancient  manners  that  this  paternal  authority,  degene- 
rating into  tyrannical  abuses,  required  to  be  abridged  in  its 
power  and  restrained  in  its  exercise.  The  oppressive  conse- 
quences of  the  feudal  institutions  which  permeated  every  part 
of  France,  and  created  so  vast  a  disparity  in  legal  privileges 
between  the  nobility  and  the  great  mass  of  the  nation,  resulted 
in  that  political  revulsion  which  buried  in  one  common  grave 
the  relics  of  arbitrary  power,  the  amenities  of  life,  and  the  con- 
solations of  religion.  The  oppression  of  the  laws  was  greatly 
enhanced  by  the  proud  and  exclusive  spirit  of  the  nobles,  and 
the  indifference  and  contempt  with  which  the  third  estate  was 
regarded.  But  in  the  Province  of  La  Vendfe  a  mild  and  liberal 
temper  prevailed.  The  humane  spirit  which  pervaded  the  in- 
habitants of  that  section  broke  the  force  of  those  oppressive  laws 
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which  in  other  portions  of  France  descended  with  cruel  energy 
upon  the  people.  A  practical  and  softening  equality  was  intro- 
duced. The  intercourse  of  the  several  orders  of  society  was 
spontaneous  and  kind.  The  peasant  approached  without  tremb- 
ling the  loftier  station  of  the  peer,  the  noble  graciously  de- 
scended to  the  level  of  the  swain.  Landlord  and  tenant  ming- 
led freely  in  their  rustic  employments  or  sylvan  sports,  and  a 
generous  consideration  and  kindly  regard  were  thus  diffused 
among  all  classes.  Over  this  liberal  and  attractive  social  life 
religion  extended  her  benign  and  equalizing  sway.  While, 
therefore,  the  rest  of  France  was  maddened  by  cruel  laws,  not 
softened  by  a  generous  public  temper,  into  the  overthrow  of  all 
law  and  order,  the  peasants  at  La  Vendue  steadfastly  adhered 
to  the  ancient  institutions,  and  maintained  an  affectionate 
fidelity  to  their  nobles,  and  a  generous  loyalty  to  their  king. 

A  liberal  and  enlightened  national  spirit  is  capable  of  exert^ 
ing  a  very  perceptible  influence  upon  the  interpretation  and  con- 
struction of  laws.  Penetrating  the  breasts  of  the  authorized 
expositors  of  those  laws,  it  controls  them  by  a  concealed  but 
irresistible  force.  Even  under  those  legal  systems  which  are 
the  effusion  of  free  institutions,  and  which,  therefore,  exhibit  a 
fixed  and  definite  purpose,  some  room  for  construction  is  always 
provided  by  the  imperfection  of  human  intellect,  and  the  un- 
certainty of  human  language.  How  much  greater  scope  is 
afforded  for  the  operation  of  a  humane  and  liberal  temper  under 
political  systems  which  imbue  their  laws  with  a  vague  and  inde- 
terminate meaning.  That  accurate  scholar,  Sir  William  Jones, 
has  expressed  the  opinion  that  the  Athenians  were  probably 
satisfied  with  speaking  very  generally  in  their  laws,  and  that 
they  left  their  juries,  for  juries  they  certainly  had,  to  decide 
favorably  or  severely,  according  to  the  circumstances  of  each 
particular  case.  The  temper  of  jbhe  community,  which  the  jury 
necessarily  shared,  became,  therefore,  of  the  utmost  importance. 
There  are  many  courts  of  justice  upon  the  continent  of  Europe, 
whose  decisions  are  regulated  by  general  principles  of  natural 
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eqaity  in  conjunction  with  the  maxims  of  the  Boman  code.  In 
all  tribunals  of  this  character^  where  there  is  an  enlarged  judi- 
cial discretion;  the  spirit  of  the  community,  which  penetrates 
the  courts,  is  of  the  utmost  consequence  to  the  liberties  and  the 
happiness  of  the  subject.  But  there  is  always  room  for  con- 
struction, even  under  the  most  exact  systems. 

During  the  period  of  the  civil  wars  in  England,  Lord  Erskine 
declared,  just  as  fast  as  arbitrary  constructions  were  abolished 
by  one  statute,  unprincipled  judges  began  to  build  them  up 
again,  until  they  were  beat  down  by  another ;  and  he  asks  if 
the  State  trials  in  bad  times  are  to  be  searched  for  precedents, 
what  murdei-s  might  not  be  committed,  what  law  of  humanity 
would  not  be  trampled  upon,  what  rule  of  justice  would  not  be 
violated,  what  maxim  of  wise  policy  would  not  be  abrogated  and 
confounded. 

A  Chief  Justice  of  England  declared,  at  a  period  when  the 
spirit  of  liberty  was  depressed,  that  the  laws  of  England 
were  the  King's  laws ;  that  it  was  his  prerogative  to  dispense 
with  them  on  all  urgent  occasions,  of  which  he  was  the  sole 
judge,  and  that  this  right  was  not  to  be  taken  away  from  him. 
A  different  rule  and  practice  of  construction  distinguishes  those 
periods  in  which  a  more  free  and  enlightened  public  spirit  pre- 
vailed. It  has  long  been  settled  that  the  laws  of  England  must 
be  interpreted  in  accordance  with  their  reason  and  spirit;  the 
common  law  is  said  to  demand  nothing  impossible,  and  Justice 
Powell,  in  a  celebrated  case,  asserted  that  what  is  not  reason  is 
not  law.  It  has  even  been  intimated  that  what  is  inconvenient 
is  contrarv  to  law.  While  these  and  similar  statements  are  ex- 
pressive  rather  of  florid  commendation  than  of  an  accurate  ex- 
position of  the  common  law,  they  at  least  indicate  the  free  and 
enlightened  public  spirit  which  pervades  the  British  nation, 
and  animates  her  judiciary. 

In  a  state  imbued  with  a  humane  and  liberal  public  temper 
the  expositors  of  the  law  will  reject,  in  all  doubtful  cases,  that 
interpretation  which  would  ground  it  in  oppression,  or  invest  it 
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with  a  spirit  of  severity  or  injustice.  Sir  William  Blackstone 
asserts  that  if  collateral  consequences,  contrary  to  common  reason, 
arise  from  the  language  of  an  act  of  Parliament,  it  is,  with  regard 
to  these  consequences,  void,  and  the  judges  are  at  liberty  to  ex- 
pound it  by  equity.  While  this  suggestion  is  doubtless  in  de- 
rogation of  the  omnipotent  authority  of  the  British  Parliament, 
it  indicates  no  spirit  of  judicial  legislation  on  the  part  of  the 
learned  commentator,  but  a  liberal  and  enlightened  temper 
which  could  not  conceive  that  Parliament  would  designedly  do 
what  was  unreasonable  or  unjust.  The  Parliament  of  Paris 
grounded  its  judgments  upon  the  edicts  of  the  king  when  it  had 
once  admitted  them  to  registry ;  but  if  those  ordinances  were 
regarded  as  grievous  to  the  subject,  the  parliament  refused  to 
place  them  upon  registry  on  the  supposition  that  they  were  not 
really  expressive  of  the  royal  will ;  and  they  then  proceeded  to 
make  remonstrances  against  them ;  in  some  instances  the  king 
deferred  to  this  liberal  construction  of  his  parliament;  but,  if 
resolved  to  enforce  a  measure  thus  objected  to,  he  was  obliged 
to  appear  in  person,  and  direct  the  proper  officer  to  place  it  upon 
registry.  Many  unjust  or  oppressive  laws  were  thus  obstructed 
or  defeated  by  a  mild  and  generous  spirit  operating  upon  their 
construction. 

The  legislation  of  a  country  naturally  succeeds  in  point  of 
time  the  development  of  the  national  spirit.  A  liberal  and  en- 
lightened public  temper  always  foreruns  and  heralds  the  enact- 
ment of  just  and  wholesome  laws,  and  prepares  the  way  for 
them  by  the  principles  it  inculcates,  and  the  usages  it  origi- 
nates. Legal  maxims  and  customs  are  always  biased  by  the 
prevailing  genius  and  temper  of  the  nation.  In  the  reign  of 
Henry  VIII  it  appears  to  have  been  generally  held  that  a  com- 
mon carrier  was  chargeable,  in  case  of  a  loss  by  robbery,  only 
where  he  was  guilty  of  carelessness  6r  indiscretion  ;  but  in  the 
commercial  reign  of  Elizabeth  it  was  resolved  by  the  judges, 
upon  general  principles  of  policy  and  convenience,  that  if  a 
common  carrier  were  robbed  of  the  goods  entrusted  to  him,  he 


PAPXR  READ  BY  OEOBOS  A,  MEBOER,  157 

should^  under  all  circumstances,  be  responsible  for  their  value. 
Many  similar  illustrations  might  be  furnished  of  important 
alterations  in  legal  principles  Avhich  were  effected  by  judicial 
construction,  directed  by  the  spirit  of  the  period. 

A  free  and  enlightened  public  spirit  can  not  only  exert  its 
beneficent  influence  through  the  interpretation  of  laws,  but  by 
the  construction  which  it  places  upon  particular  facts  and  events. 

Many  instructive  examples  can  be  furnished  of  this  mode  of 
its  exercise,  but  none  illustrate  it  more  strongly  than  those 
v;hich  may  be  drawn  from  the  history  of  English  villeinage. 
Under  the  Saxon  government  there  were  a  class  of  persons  in 
a  condition  of  actuf^l  servitude;  they  were  employed  in  the 
most  menial  offices,  and,  with  their  children  and  effects,  belonged 
to  the  lord  of  the  soil,  like  the  cattle  upon  it.  But  this  deplor- 
able condition  in  which  a  portion  of  their  countrymen,  of  the 
same  race  and  capacity  as  themselves,  were  kept,  was  inimical 
to  the  free  and  generous  temper  which  began  to  pervade  the 
English  people  and  to  influence  the  decisions  of  the  English 
judges.  They  therefore  seized  upon  every  opportunity  to  con- 
fine so  pernicious  a  system  within  its  narrowest  limits,  and 
gradually  to  destroy  it.  The  issue  of  a  marriage  between  a  free 
person  and  a  villein,  was  held  to  follow  the  condition  of  the 
father,  being  contrary  to  the  maxim  of  the  civil  law  that  partus 
sequitur  verUrem ;  and  the  great  influence  of  this  doctrine  in 
favor  of  liberty,  consisted  in  the  conclusion  that  wherever  the 
father  was  unknown  (a  condition  of  affairs  of  common  occurrence 
under  every  system  of  slavery)  the  issue  should  receive  the 
benefit  of  the  doubt,  and  be  adjudged  free. 

The  broadest  and  most  liberal  interpretation  was  also  placed 
upon  all  the  dealings  of  the  master  with  his  slave ;  if  he  bound 
himself  in  a  bond  to  his  villein  for  a  sum  of  money,  if  he  granted 
him  an  annuity  by  deed,  if  he  gave  him  an  estate  in  fee,  for 
life  or  for  years,  if  he  brought  an  action  against  him,  in  all 
these  instances  he  was  construed  to  have  dealt  with  him  as  a 
freeman,  and  therefore  to  have  exercised  an  act  of  manumission. 


]58  AMERIOAK  BAB  A8800IATION. 

In  this  manner  did  the  free  spirit  of  the  nation  interpret  the 
acts  of  the  lord ;  and  so  steady  and  universal  was  the  encroach- 
ment upon  a  system  at  war  with  the  public  temper,  that  when 
tenure  in  villeinage  was  virtually  abolished  by  the  statute  of 
Charles  11^  there  was  hardly  a  pure  villein  left  in  the  nation. 

A  humane  and  liberal  national  spirit  can  also  mitigate  the 
oppression  of  severe  institutions  by  seizing  with  generous  avidity 
upon  whatever  may  be  successfully  insinuated  between  the 
wielder  and  the  victim  of  power.  The  moral  virtues  plead 
earnestly  against  the  harsh  and  arbitrary  exercise  of  authority, 
and  the  most  malicious  heart  or  the  most  vindictive  temper 
experience  some  dread  of  a  healthy  public  opinion,  and  shrink 
from  the  gratification  of  their  propensities  at  the  price  of  oppro- 
brium and  disgrace.  It  is  by  appealing  to  those  considerations 
which  influence  the  generality  of  mankind,  that  a  benevolent 
spirit  can  make  itself  felt  under  even  the  most  arbitrary  insti- 
tutions. The  wild  inhabitants  of  the  Arabian  deserts,  though 
living  under  an  arbitrary  and  anarchical  system,  are  not  devoid 
of  humane  and  liberal  sentiments.  The  generous  temper  which 
exists  has  employed  the  virtue  of  hospitality  to  restrain  the 
practices  of  a  violent  government  and  the  turbulence  of  a  law- 
less people.  Hospitality  has  been  invested  with  the  authority 
of  a  settled  legal  custom,  with  laws  of  its  own,  which  are  as 
binding  as  positive  regulations.  All  are  familiar  with  the 
attractive  narrations  of  its  power.  It  introduces  a  sort  of  charm 
into  the  wildness  of  the  desert,  and  sheds  a  mellow  light  over 
the  rude  life  of  its  inhabitants.  The  great  and  powerful  bow 
submissively  to  its  influence ;  the  weak  and  unfortunate  fly  to 
its  protection.  It  supplies  the  place  of  locks  and  bolts  in  the 
midst  of  savage  tribes ;  and  the  man  who  has  tasted  of  an 
Arab's  salt,  can  sleep  securely  in  the  tent  of  his  enemy.  The 
tendencies  of  a  system,  which  tolerates  the  most  lawless  prac- 
tices, are  thus  restrained  and  tempered  to  the  softness  of  regu- 
lated institutions.  Predatory  incursions  are  countenanced  and 
encouraged,  and  "  robber  "  is  an  epithet  of  honor ;  but  in  the 
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scenes  of  turbulence  and  conflict,  which  necessarily  ensue,  if  the 
perpetrator  of  violence  himself  can  touch  some  third  person  and 
claim  his  protection,  the  paramount  obligations  of  this  law  of 
hospitality  ])alsy  the  arm  uplifted  to  strike,  and  retribution  melts 
into  mercy  before  the  power  of  sentiment.  Thus,  in  one  of  the 
wildest  regions  of  the  earth,  does  a  generous  public  temper 
mitigate  the  ferocity  of  savage  institutions  and  tribes. 

The  great  influence  of  the  religious  sentiment  of  a  people  in 
modifying  or  thwarting  the  operation  of  oppressive  laws,  is  also 
a  mast  interesting  subject  of  investigation ;  but  more  than  a 
brief  allusion  would  exceed  the  limits  of  our  present  inquiry. 
The  appeals  made  to  augurs  and  oracles  in  the  ancient  states, 
and  the  extensive  application  of  the  wager  of  battle  among  the 
Gothic  tribes,  are  illustrations  of  that  heavenly  sanction  which, 
among  f>olished  or  barbarous  peoples,  is  sought  in  the  operation 
of  laws.  Glaucus  consulted  the  Delphian  Oracle  to  ascertain 
whether  he  could  justly  withhold  from  the  owner  a  deposit 
entrusted  to  his  care.  Every  wise  legislator  endeavors  to  invest 
with  a  divine  authority  the  code  which  he  promulgates,  and 
among  instructed  and  Christian  communities,  those  laws  which 
manifestly  violate  the  will  of  the  Deity  as  revealed  or  as  dis- 
covered by  enlightened  reason,  are  considered  destitute  of  bind- 
ing force.  But  a  false  religious  sentiment  may  be  perverted  to 
sanction  the  most  pernicious  doctrines,  and  to  increase  the  rigor 
of  those  cruel  institutions,  which,  in  its  pure  and  genuine  appli- 
cation, it  can  only  soften.  Sir  Matthew  Hale  complained  that 
the  Jesuits  in  France  and  elsewhere  had  made  use  of  the  maxims 
of  natural  law  to  encourage  theft ;  and  Blackstone  relates,  with 
irony,  that  while  the  free  spirit  of  the  English  people  was 
steadily  effecting  the  enfranchisement  of  all  the  villeins  in  the 
laud,  the  heads  of  the  religious  houses,  swayed  by  their  scruples 
about  impoverishing  the  church,  continued  to  retain  possession 
of  their  own.  It  is,  therefore,  manifest  that  the  force  of  cruel 
laws  can  be  broken  only  by  the  wide  difi'usion  of  that  pure 
religious  temper  which,  of  itself,  introduces  a  spirit  of  equality 
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and  mercy,  or  that  the  humane  and  generous  temper  which 
pervades  the  nation  must  employ  the  religious  sentiment  that 
prevails  as  the  instrument  of  its  benevolent  purposes.  The 
tenets  of  the  Mohammedan  system  are  not  those  of  the  mild 
religion  of  Christ,  but  they  have  been  humanely  used  to  inter- 
pose an  insuperable  obstacle  between  the  power  of  the  prince 
and  the  weakness  of  the  subject.  In  despotic  states,  says  Mon- 
tesquieu, religion  has  more  influence  than  anywhere  else ;  it  is 
fear  added  to  fear.  The  power  of  the  ruler  may  be  of  the  most 
arbitrary  character,  but  he  cannot  compel  his  people  to  violate 
the  established  rules  of  the  common  faith.  These  rules  may 
therefore  be  employed  to  resist  his  cruelty  and  to  direct  his 
action.  A  practical  and  humanizing  equality,  which  at  certain 
periods  brought  the  lord  upon  a  level  with  the  humblest  boor, 
was  introduced  into  Russian  society  through  the  agency  of 
religious  festivals ;  and  to  this  pious  assimilation,  which  periodi- 
cally leveled  ranks  and  prejudices,  may  be  traced  a  source  of 
that  more  liberal  and  progressive  spirit,  which  has  imbued  the 
Russian  people.  The  prevailing  religious  sentiment  of  a  com- 
munity must  always  exert  a  powerful  control  over  the  enact- 
ment, interpretation  and  enforcement  of  laws.  If  it  be  the 
pure  religion  of  the  Christian  dispensation,  received  in  its  sim- 
plicity and  vigor,  it  must  finally  imbue  the  nation  that  has 
entertained  it  with  a  humane  and  generous  spirit,  and  the 
asperities  of  oppressive  institutions  will  melt  away  in  the  light 
of  its  truth  and  mercy.  But  even  if  it  be  some  monstrous 
superstition,  built  by  cunning  upon  those  sentiments  which 
are  common  to  mankind,  history  teaches  that  a  liberal  and 
benevolent  public  temper  can  employ  it  as  an  efiectual  instru- 
ment to  mitigate  the  ferocity  of  tyrants  and  to  soften  the  cruelty 
of  laws. 

A  beautiful  illustration  of  the  power  of  public  sentiment  to 
break  the  force  of  the  harshest  legal  institutions  was  afforded 
by  that  system  of  opinion  which  grew  up  in  Europe  during  the 
darkness  of  the  middle  ages.     The  feudal  polity  planted  by  the 
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northern  nations  upon  the  rains  of  the  Boman  empire,  however 
contrary  to  political  justice,  was  not  inimical  to  liberal  and 
manly  sentiments.  Amidst  the  rigors  of  that  military  estab- 
lishment, which  the  Gothic  conquerors  extended  over  Europe, 
arose  a  spirit  admirably  calculated  to  temper  its  oppression. 
Embodying  itself  in  the  form  of  chivalry,  which,  in  the  lan- 
guage of  Sir  James  Mackintosh,  was  more  properly  its  effusion 
than  its  source,  it  acquired  a  wonderful  ascendency  over  the 
minds  of  rude  and  lawless  chieftains.  It  supplied  the  place  of 
fixed  legal  institutions  in  an  unsettled  and  ferocious  age.  The 
obligations  of  justice  and  the  dictates  of  humanity  were  beauti- 
fully incorporated  into  the  system,  and  merged  their  natural 
proportions  in  the  power  that  enveloped  them.  Justice,  isolated, 
would  have  proved  too  feeble  to  protect  the  claims  of  innocence 
in  an  age  when  arbitrary  power  was  universal.  Humanity, 
separated  from  its  chivalrous  concomitants,  would  have  turned 
a  deaf  ear  to  the  cries  of  suffering  amidst  the  wide  divisions  of 
rank  and  the  rigors  of  martial  rule.  But,  absorbed  into  a 
system  of  sentiment,  which  embodied  the  peculiar  opinions  of 
the  age,  they  performed  their  holy  functions  beneath  the  veil 
of  its  disguise,  and  by  the  assistance  of  its  power.  Those  tur- 
bulent chieftains,  who  would  have  leveled  the  civil  barriers 
erected  for  the  preservation  of  public  tranquility,  dared  not 
trample  upon  the  obligations  of  chivalry ;  and  municipal  codes 
became  less  obligatory  and  respected  than  the  fine-spun  theories 
of  a  system  of  opinion. 

While  the  existence  of  a  proper  public  spirit  can  thus  temper 
the  force  of  oppressive  institutions,  it  will  finally  subvert  them 
altogether,  if  sufficiently  diffused  and  persistent.  Its  steady 
operation  in  the  English  nation  removed,  one  after  another,  the 
relics  of  feudal  tyranny.  As  is  always  the  case  among  a  people 
whose  temper  is  free  and  progressive,  the  legislation  of  Great 
Britain  has  never  kept  pace  with  the  spirit  of  its  inhabitants. 
Its  moral  melioration  has  always  preceded  the  reformation  of  its 
laws.     The  severe  and  unequal  features  of  its  legal  system 
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have  yielded  only  to  the  long  and  persistent  attrition  of  public 
opinion.  But  the  strong  and  swelling  tide  of  the  national  sen- 
timent has  never  failed  in  the  end  to  overthrow  such  reverend 
legal  vices  and  hoary  iniquities  as  vainly  obstructed  its  progress. 
Even  those  features  which  it  cherished,  and  touched  with  a 
reluctant  hand,  it  has  steadily  transformed ;  all  objectionable 
parts  have  been  removed;  all  obnoxious  elements  eradicated. 
The  trial  by  jury,  which  in  other  countries  has  been  suffered  to 
decay,  in  England  has  been  constantly  improved.  The  same 
evidence  of  the  influence  of  a  liberal  and  enlightened  national 
spirit  is  exhibited  in  the  reformation  of  the  laws  prohibiting 
illegal  imprisonment,  and  in  the  improvement  of  all  those  great 
muniments  of  political  and  civil  liberty  which  have  distin- 
guished and  adorned  this  nation.  Accurate  observers  have 
never  failed  to  discover  in  the  prevailing  public  temper  the 
lineaments  of  those  great  changes  which  it  indicated,  and 
finally  produced.  In  the  absence  of  a  free  and  progressive 
national  spirit,  time  will  only  consolidate  and  fortify  the  worst 
institutions ;  while,  on  the  contrary,  the  most  unjust  and  oppres- 
pressive  laws  will  relax  to  its  influence,  and  finally  succumb  to 
its  power. 

While  a  liberal  and  enlightened  national  spirit  is  thus  exten- 
sive in  its  application  and  powerful  in  its  influence,  its  preva- 
lence is  particularly  to  be  desired  in  a  free  government,  where 
all  authority  resides  in  the  people.  A  virtuous  prince  may 
oppose  the  passions  and  resist  the  corruption  of  his  subjects, 
and  by  his  personal  influence  impart  vigor  or  humanity  to  the 
operation  of  laws ;  monarchical  governments,  with  a  national 
spirit  vitiated  to  the  last  degree,  have  been  meliorated  by  the 
influence  of  an  Antonine  or  a  Trajan ;  but  in  a  democratic 
state,  the  corrosion  of  a  vicious  public  temper  is  immediate  and 
universal.  Government  cannot  perform  its  functions  without 
the  direct  or  mediate  action  of  the  populace.  Laws  are  not 
only  enacted,  but  enforced,  by  the  people.  All  the  complicated 
machinery  of  the  state  is  constructed,  regulated  and  directed 
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by  them.  The  spirit  of  the  State  is  the  State ;  the  forms  and 
operations  of  the  laws  are  only  its  outward  and  practical 
expression.  While  the  public  temper  continues  free  and 
enlightened,  government  will  perform  its  functions  with  har- 
mony and  efficiency;  but  disorder  and  ruin  will  visit  its  sensi- 
tive parts  if  they  lose  that  virtuous  lubrication  which  can 
alone  maintain  their  complex  and  delicate  motions. 

That  a  liberal,  enlightened  and  virtuous  national  spirit  is 
essential  to  the  existence  and  efficacy  of  a  good,  legal  establish- 
ment, will  be  rendered  apparent  by  the  following  considera- 
tions : 

That  peculiar  class  of  rights  and  duties,  which  Paley  styles 
imperfect  obligations,  are  dependent  for  their  proper  exercise  and 
employment  upon  the  temper  of  the  community.  Government 
cannot,  by  positive  regulations,  constrain  the  purity  of  elections, 
the  incorruptibility  of  magistrates,  and  the  fidelity  of  citizens  to 
their  civil  duties.  All  these  results,  so  necessary  to  its  prosperity, 
can  be  secured  only  by  the  assistance  of  a  proper  national 
spirit.  To  the  guardianship  of  this  spirit  is  entrusted  almost 
entirely  the  exercise  of  the  right  of  suffrage,  and  all  the  momen- 
tous issues  which  flow  from  its  corrupt  or  virtuous  use. 

While  a  proper  national  spirit  can  thus  alone  secure  the  due 
performance  of  many  public  duties,  authorized  or  enjoined  by 
law,  the  punishment  which  should  follow  their  neglect  or  crimi- 
nal exercise  is  dependent  upon  the  same  influence.  The  im- 
peachment of  vicious  ministers  and  magistrates,  the  indictment 
and  prosecution  of  popular  crimes,  the  presentation  of  tolerated 
abuses,  the  condemnation  of  the  dread  tribunal  of  a  virtuous 
public  opinion,  are  great  national  ends,  which  laws,  unaided, 
are  powerless  to  secure.  A  great  writer  declares  that  the 
English  law  has  left  mercantile  integrity  to  be  enforced  chiefly 
by  public  opinion.  English  history  furnishes  many  instances 
of  the  influence  of  this  spirit.  Corrupt  practices,  which  have 
crept  into  existence  in  spite  of  its  authority,  have  finally  suc- 
cumbed to  the  punishment  it  provided.     It  has  purged  the 
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legislature  and  purified  the  courts;  it  has  driven  corruption 
from  high  places,  and  by  the  weight  of  the  penalty  it  visits  upon 
offenders  has  constrained  the  occupants  of  public  positions  to 
better  counsels  and  purer  practices. 

In  every  free  government  there  are  certain  suspensive  or 
veto  powers  legally  secured  to  the  people,  and  sometimes  neces- 
sary to  repress  the  encroachments  and  usurpations  of  the  execu- 
tive. It  is  manifest,  however,  that  a  proper  exertion  of  this 
means  of  coercion  is  dependent  entirely  upon  the  free  and 
virtuous  tamper  of  the  community.  The  Valerian  law,  which 
permitted  any  citizen  condemned  to  death,  banishment  or  cor- 
poreal punishment,  to  appeal  to  the  people,  and  which  initiated 
the  democratic  constitution  of  the  Roman  government,  fur- 
nished the  populace  a  simple  means  of  resisting  the  arbitrary 
and  oppressive  exercise  of  authority.  Under  the  constitution 
of  the  United  States  the  executive  is  powerless  to  suspend  the 
writ  of  habeas  corpus,  without  the  concurrence  of  the  people, 
acting  through  their  representatives.  The  most  effective  check 
to  the  encroachments  of  an  arbitrary  king  possessed  by  the 
English  people  consists  in  the  power  of  the  Commons  to  with- 
hold supplies;  and  this  power  has  frequently  been  exerted  in 
behalf  of  popular  freedom.  But  it  is  manifest  that  in  all  the 
instances  cited  the  firm  and  wise  exercise  of  the  preventive 
power  depends  entirely  upon  the  spirit  of  the  -people,  and  that 
these  great  constitutional  checks  would  remain  dormant  and 
useless,  if  the  public  temper  were  too  complaisant  or  servile  to 
call  them  into  requisition. 

In  all  free  governments,  at  least  in  those  which  have  adopted 
the  common  law,  the  system  of  trial  by  jury  may  be  regarded 
as  a  fundamental  feature.  While  it  is  an  established  principle 
that  the  judge  responds  to  the  law,  and  the  jury  to  the  facts, 
the  two  are  frequently  so  intimately  blended  as  to  be  incapable 
of  severance.  In  all  such  cases  the  jury  practically  decide  the 
law  as  well  as  the  facts.  The  law  is,  therefore,  enforced  by 
men  drawn  from  the  community  at  large,  who  participate  in 
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its  feelings,  and  are  influenced  by  its  spirit.  A  proper  public 
temper  is,  therefore,  essential  to  the  pure  administration  of 
justice.  The  judges  are  often  elevated  above  the  passions 
and  prejudices  which  agitate  the  popular  heart,  and  resist 
the  contagion  which  has  poisoned  the  mass.  But  the  jury, 
drawn  from  the  great  body  of  the  people,  is  already  steeped  in 
its  spirit  and  tainted  by  its  corruption.  The  evils  that  afflict 
a  State  arise  not  only  from  the  defects  of  its  laws,  but  also  from 
their  imperfect  execution.  Now,  where  the  trial  by  jury  pre- 
vails, laws  forbidding  offences  which  receive  the  tacit  assent  of 
a  depraved  public  sentiment  cannot  be  rigidly  enforced.  The 
laws  which  prohibit  duelling,  the  carrying  of  concealed  weapons, 
caminpr  in  its  various  forms,  the  illicit  intercourse  of  the  sexes, 
and  other  offencesof  a  similar  character,  are  often  notoriously 
destitute  of  coercive  force;  and  juries,  responsive  to  the  spirit 
of  the  community,  refuse  to  lend  their  necessary  aid  to  their 
application  and  enforcement.  A  very  striking  illustration  of 
the  influence  of  national  opinion  nipon  positive  legal  enactment 
is  furnished  in  the  life  of  Lord  Erskine,  in  his  defence  of  Lieu- 
tenant Bourne,  of  the  royal  navy,  brought  before  the  court  of 
King's  Bench,  for  having  sent  a  challenge  to  Admiral  Sir  James 
Wallace,  his  commanding  officer,  who  was  said  to  have  used 
him  very  tyrannically.  Erskine  declared,  "  I  profess  to  think, 
with  my  worthy  friend  who  spoke  before  me,  that  the  practice 
of  private  duelling,  and  all  that  behavior  which  leads  to  it,  is 
a  high  offence  against  the  laws  of  God,  and  *  *  that  it  is 
highly  destructive  of  good  government  against  men.  *  * 
But  though  I  feel  all  this,  as  I  think  a  Christian  and  a  humane 
man  ought  to  feel  it,  yet  I  am  not  ashamed  to  acknowledge 
that  I  would  rather  be  pilloried  by  the  court  in  every  square 
in  London  than  obey  the  law  of  England,  which  I  thus  profess 
so  highly  to  respect,  in  a  case  where  that  custom,  which  I  have 
reprobated,  warned  me  that  the  public  voice  was  in  the  other 
scale." 

Every  free  government  is  necessarily  productive  of  political 
parties.     The  spirit  generated  by  such  parties  exercises  a  pow- 
11 
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erful  influence  over  the  opinions  and  condnct  of  individuals. 
The  passions  which  predominate  in  these  jarring  and  discordant 
sects,  by  which  free  communities  are  usually  divided,  are  often 
contrary  to  the  dictates  of  justice  and  the  obligations  of  law. 
Nothing  can  correct  the  natural  tendencies  of  these  vehement 
party  passions  which  engross  free  society,  except  the  influence 
of  a  just  and  virtuous  public  spirit.  If  the  community  be 
deeply  imbued  with  a  strong  sense  of  justice,  with  a  reverence 
for  the  laws,  and  with  that  humane  and  generous  temper  which 
it  is  also  the  province  of  freedom  to  instil,  linaits  may  be  estab- 
lished which  even  party  spirit  will  not  transcend.  But  in  the 
absence  of  that  virtuous  sentiment  which  pleads  for  humanity 
and  for  justice,  all  that  is  valuable  in  government  and  attrac- 
tive in  society  may  be  wrecked  in  the  extravagance  of  its  fury. 
De  Tocqueville  draws  an  animated  picture  of  the  tyranny  which 
an  unbridled  party  spirit  is  capable  of  inflicting :  "  When  an 
individual  or  a  party  is  wronged  in  the  United  States,  to 
whom  can  he  apply  for  redress  ?  If  to  public  opinion,  public 
opinion  constitutes  the  majority ;  if  to  the  legislature,  it  rep- 
resents the  majority,  and  implicitly  obeys  its  instructions;  if 
to  the  executive  power,  it  is  appointed  by  the  majority,  and 
is  a  passive  tool  in  its  hands ;  the  public  troops  consist  of  the 
majority  under  arms;  the  jury  is  the  majority  invested  with 
the  right  of  hearing  judicial  cases ;  and  in  certain  States  even 
the  judges  are  elected  by  the  majority.  However  iniquitous 
or  absurd  the  evil  of  which  you  complain  may  be,  you  must 
submit  to  it  as  well  as  you  can." 

The  customs  of  an  enslaved  people,  says  Montesquieu,  consti- 
tute a  part  of  their  servitude ;  those  of  a  free  people  a  part  of 
their  freedom.  National  customs,  however,  are  but  the  result 
and  expression  of  the  national  spirit.  A  free  and  virtuous 
public  temper  is  not  only  the  guardian  of  good  institutions,  but 
the  instrument  which  applies  and  diffuses  their  blessings ;  it  is 
always  needed  for  the  purpose  of  aiding  and  correcting  even 
the  wisest  and  most  beneficent  laws.     It  tempers  the  authority 
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of  magistrates,  and  dignifies  the  association  of  equals.  It  is 
experienced  in  the  justice  and  humanity  of  the  ruler,  in  the 
forbearance  and  urbanity  of  the  citizen.  It  adorns  and  h'ghtens 
the  performance  of  public  duty,  and  sheds  an  attractive  and 
elevating  influence  over  all  the  intercourse  of  life.  It  produces 
that  sense  of  personal  value  and  dignity,  that  consciousness  of 
power,  that  conception  of  political  equality,  which  are  the 
source  of  so  many  virtues,  and  bring  home  to  the  inhabitants  of 
free  countries  a  constant  realization  of  the  happiness  their  lib- 
erty confers.  The  insolence  of  lawful  office  is  frequently  as 
hard  to  bear  as  the  exertion  of  illegal  force,  and  the  coarse  or 
brutal  exercise  of  conferred  authority  can  inflict  as  deep  a 
wound  upon  self-esteem  and  Tuental  serenity  as  the  practices  of 
arbitrary  rule.  The  freedom  and  enjoyment  of  social  and  politi- 
cal intercourse  may  be  marred  by  the  airs  of  aflected  superior- 
ity and  the  assumption  of  a  proud  and  dominating  temper, 
as  well  as  by  the  force  of  oppressive  laws,  pr  the  agencies  of 
despotic  rule.  The  charm  of  human  association  is  destroyed 
when  a  spirit  of  inec[uality  and  injustice  assumes  the  place  of 
generous  and  liberal  sentiment,  and  mutual  confidence  and 
respect  are  succeeded  by  distrust  and  detraction. 

The  benefits  conferred  upon  a  community  by  the  direct  opera- 
tion of  wholesome  laws  are  seldom  comprehended  or  appreciated 
by  the  mass  of  the  people.  Men  become  accustomed  to  the  legal 
system  under  which  they  live,  and  learn  to  view  its  workings 
with  apathy,  and  to  experience  its  advantages  with  indifference. 
It  is  only  when  some  disturbing  cause  breaks  the  harmony  of 
its  jus  ce  that  they  are  outraged  into  reflection,  or  roused  to 
appreciation.  But  the  manner  in  which  laws  are  enforced  is 
more  obvious  to  the  thoughtful  observer,  and  more  extensive 
in  the  effect  which  it  produces.  The  violence  or  partiality  of  a 
judge,  the  severity  of  a  sheriff,  the  cruelty  of  a  jailer,  excite  a 
wider  comment  and  a  deeper  emotion  than  the  ordinary  failure 
or  success  of  a  suitor.  Public  sentiment  receives  a  greater 
shock   from  the  unaccustomed   exhibition  of  a  vindictive  or 
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vicious  spirit  than  from  the  ordinary  results  of  the  law,  how- 
ever calamitous  in  the  particular  instance.  The  liberal,  manly 
and  virtuous  temper,  engendered  and  perfected  by  free  institu- 
tions, is  easily  recognized  and  appreciated,  and  is  a  source  of 
constant  enjoyment.  The  citizen  may  seldom  find  it  necessary 
to  invoke  the  protection  of  the  laws,  and  may  fail  to  realize  the 
accustomed  blessings  conferred  by  their  ordinary  and  regular 
operation.  He  may  not  be  conscious  how  much  of  his  happiness 
is  due  to  the  safety  of  his  person  and  the  security  of  his  liouse- 
hold  and  property.  He  may  not  pause  to  felicitate  himself 
upon  the  fact  that  his  mansion  is  not  penetrated  by  robbers,  uor 
his  life  endangered  by  assassins.  He  may  never  experience 
those  miseries  of  lawlessness  which  could  alone  enable  him  to 
appreciate  fully  the  blessings  of  his  accustomed  security.  But 
the  results  of  a  free  and  virtuous  national  spirit  are  constantly 
felt  and  enjoyed;  Its  presence  is  the  better  realized  because  its 
absence  is  sometimes  experienced.  It  is  felt  in  the  freedom  and 
dignity  it  confers  upon  social  and  political  intercourse.  It  is 
realized  in  the  glow  of  the  heart  and  the  expansion  and  serenity 
of  the  soul,  in  the  flattery  it  administers  to  a  proper  personal 
pride,  in  the  production  of  a  manly  self  respect,  in  that  con- 
sciousness of  individual  significance  and  political  value  in  the 
operations  of  government  and  the  administration  of  law,  which 
is  the  source  of  public  virtue,  and  of  a  pure  and  permanent 
satisfaction. 

A  virtuous  and  humane  spirit  constitutes  in  one  of  its  results 
a  very  important  portion  of  national  freedom.  It  is  always  pro- 
ductive of  a  melioration  of  the  criminal  legislation  of  the 
country.  It  not  only  softens  the  conduct  of  ministerial  officers 
and  tempers  the  entire  administration  of  the  penal  code,  but  it 
mitigates  and  abridges  the  penalties  imposed  upon  delinquents. 
The  severity  of  punishment  is  usually  due  to  the  hardness  of 
the  national  heart.  A  barbarous  code  is  the  natural  result  of 
a  violent  and  obdurate  public  temper;  and  while  its  most 
striking  effects  are  exhibited  in  the  rigor  of  its  penalties  and 
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the  number  of  victims  who  perish  by  its  severity,  its  most 
unhappy  consequences  may  be  traced  in  the  callous  sentiment 
it  produces.  In  this  manner  one  of  these  evils  begets  the  other. 
The  want  of  liberality  and  mildness  in  the  national  temper 
creates  and  perpetuates  a  cruel  criminal  code,  and  this  in  its 
turn  indurates  the  national  heart.  Severe  penal  legislation  thus 
multiplies  the  very  evils  it  was  designed  to  eradicate.  But  as 
a  spirit  of  liberality  and  mildness  extends  its  influence,  the 
severities  of  the  penal  code  are  gradually  displaced.  Moderate 
punishments  are  found  to  restrain  more  effectually  than  the 
harshest  penalties.  The  exposure  of  a  public  trial  becomes  as 
terrible  as  the  pains  which  follow  conviction.  Shakspeare  makes 
Borachio  say  that  lie  would  rather  seal  with  his  death  his 
villainy,  which  was  already  on  record,  than  go  over  it  again  to 
his  shame.  Shame  may  thus  be  made  the  most  potent  instru- 
ment for  the  suppression  of  crime,  and,  in  the  language  of 
Montesquieu,  whatever  the  law  pronounces  a  punishment  be- 
comes an  effectual  one. 

A  people  who  have  been  accustomed  to  the  enjoyment  of 
liberty,  and  are  imbued  with  a  free  and  enlightened  spirit,  are 
more  sensitive  to  the  advances  of  power,  and  more  vigilant  in 
the  preservation  of  legal  rights  and  immunities  than  those 
actuated  by  a  duller  or  more  complaisant  temper.  Usurpation 
begins  in  trifles.  Guilty  ambition  does  not  often  attiin  its  end 
by  a  bold  and  sudden  leap,  but  by  slow  and  cautious  steps 
graduated  with  cunning  discrimination.  These  subtle  encroach- 
ments of  power  escape  the  observation  of  a  drowsy  or  servile 
spirit,  but  are  readily  discovered  and  thwarted  where  the 
national  temper  ia  vigilant  and  free.  Both  Augustus  and 
Tiberius  proceeded  with  the  utmost  caution  to  the  consummation 
of  absolute  power.  The  former  ostentatiously  retained  the  title 
of  consul,  and  frequently  feigned  a  desire  to  abdicate  his 
authority.  The  degraded  spirit  of  the  Roman  people  was 
unable  to  appreciate  this  subtle  consolidation  of  despotic  rule  ; 
and  the  feeble  public  temper  which  had  succeeded  the  period  of 
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manly  and  virtuous  sentiments  was  equally  blind  and  suLmissive 
to  its  accomplishment.  Bat  it  is  the  fortunate  province  of  a 
free  national  spirit  to  anticipate  the  aims  of  a  guilty  ambition, 
and  to  detect  and  stifle  the  first  germs  of  oppression  before  it 
has  time  to  collect  its  energies  and  concentrate  its  force*  This 
national  temper  has  preserved  the  laws  and  liberties  of  England 
through  all  the  political  mutations  of  the  empire ;  and  in  general, 
whenever  her  kings  have  attempted  to  step  beyond  the  limits 
of  the  law,  they  have  involved  themselves  in  imminent  dangers 
and  perplexities. 

Every  free  government  contains  within  itself  a  principle  of 
improvement.  This  power  of  periodical  reformation,  in  accord- 
ance with  the  provisions  of  law,  is  one  of  the  chief  advantages 
this  constitution  enjoys  over  the  political  system  of  a  more 
absolute  state.  In  some  governments  amendment  has  been 
rendered  impossible  without  resorting  to  revolution;  popular 
advantages  are  to  be  obtained  only  by  the  temporary  destruction 
of  all  political  boundaries.  But  where  the  state  is  free,  the  means 
of  alteration  may  be  incorporated  into  the  fundamental  law,  and 
progress  can  be  secured  by  popular  action  without  violence  or  con- 
fusion. It  must,  however,  depend  upon  the  spirit  which  animates 
the  people,  whether  this  power  of  amendment  shall  be  exercised 
upon  the  proper  occasion,  and  whether  the  alterations  effected 
shall  be  reformations,  and  not  merely  changes.  A  fickle  public 
temper  is  one  of  the  inevitable  tendencies  of  democratic  society, 
and  wise  and  settled  principles  are  often  endangered  by  a  reck- 
less spirit  of  innovation.  Where  nothing  is  permanent  in 
political  or  legal  institutions,  the  sentiment  of  the  community 
which  induces  and  directs  all  modifications,  becomes  of  the  most 
vital  importance.  To  this  is  entrusted  the  whole  constitutional 
fabric, — not  only  the  careful  preservation  of  its  principles,  but 
the  wise  reformation  of  its  provisions.  Should  the  changes  that 
occur  in  the  state  exceed  the  limit  of  alteration  provided  for  in 
the  organic  law,  it  is  still  within  the  power  of  a  free  and  edu- 
cated national  temper  to  accommodate  them  to  the  spirit  of  the 
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constitution,  and  to  employ  them  for  the  popular  advantage. 
The  violence  of  revolution  may  be  controlled  to  the  furtherance 
of  public  liberty,  and  from  those  great  political  commotions  which 
naturally  tend  only  to  confusion  and  oppression,  maybe  evoked 
the  elements  of  regulated  liberty  and  national  advancement. 
The  revolutions  of  a  government  which  has  been  imbued  with 
a  free  and  virtuous  spirit  are  always  distinguished  by  a  forbear- 
ance and  humanity  which  never  preside  over  the  commotions 
of  an  absolute  state.  The  mild  and  conservative  spirit  which 
has  penetrated  the  community  still  continues  to  restrain  iis 
turbulent  tendencies,  and  to  check  its  licentious  development. 
The  spirit  of  humanity  and  order  which  has  controlled  the 
revolutions  of  the  British  Empire  distinguishes  them  in  a 
marked  degree  from  the  political  convulsions  of  the  continental 
states ;  and  they  have  resulted  in  securing  a  larger  and  more 
definite  amount  of  popular  freedom. 

Amid  convulsions,  says  Erskine,  arising  from  the  maddest 
ambition  and  injustice,  while  the  state  was  alternately  depart- 
ing from  its  poise  on  the  one  side  and  the  other,  the  great 
rights  of  mankind  were  still  insensibly  taking  root  and  flourish- 
ing. The  constitution  has  only  been  established  more  securely 
upon  its  base  by  those  political  commotions  which  if  controlled 
by  a  diflerent  spirit  would  certainly  have  deranged  or  de- 
stroyed it. 

We  have  thus  indicated  some  of  the  intimate  relations  that 
exist  between  the  legal  institutions  of  a  people,  and  the  national 
spirit  and  temper.  Laws,  on  the  contrary,  exert  their  recip- 
rocal influence,  and  to  some  extent  mould,  and  modulate  the 
national  spirit.  But  this  branch  of  the  subject,  though  interest- 
ing and  recondite,  exceeds  the  limits  of  our  present  inquiry. 


BY 

E.  J.  PHELPS. 


Mr.  President  and  Gentlemen  of  the  Association  : — I 
had  hoped  to  have  offered  you,  this  morning,  what  you  may 
perhaps  regard  as  due  to  the  occasion,  a  written  address. 
Circumstances  not  foreseen  when  I  accepted  the  invitation  of 
your  committee,  have  placed  that  preparation  out  of  my  power, 
and  have  reduced  me  to  the  necessity  either  of  appearing  before 
you  without  it,  or  not  appearing  at  all.  I  should  have  accepted 
the  latter  alternative,  if  I  had  felt  myself  quite  at  liberty  to 
disregard  such  an  engagement ;  and  if  I  had  not  felt  so  much 
solicitude  for  the  success  of  this  our  first  annual  meeting,  that 
I  was  reluctant  to  have  any  of  its  announcements  fail.  It  seems 
to  me  that  if  these  meetings  are  to  succeed,  we  should  regard 
such  invitations  somewhat  as  politicians  profess  to  regard  nomi- 
nations for  the  Presidency :  not  supposed  to  be  sought,  but  not 
under  any  circumstances  whatever  to  be  declined. 

Allow  me  one  word  further  on  this  subject.  While  we  shall 
always  listen,  I  am  sure,  with  greater  pleasure  and  advantage, 
to  the  elaborate  preparation  that  produces  such  admirable 
papers  as  we  heard  yesterday,  in  the  address  and  the  essays 
that  were  read  to  us,  I  hope  that  the  precedent  will  not 
be  established  among  us,  that  such  preparation  is  indispen- 
sable. We  all  know  how  difficult  in  our  busy  lives  it  is,  at  all 
times  to  command  it.  I  trust  therefore,  we  shall  always  feel 
at  liberty,  when  we  are  fortunate  enough  to  have  anything  to 
say,  and  to  be  asked  to  say  it,  to  address  each  other  in  the 
simple  unpremeditated  style  that  prevails  in  courts  of  justice. 

In  other  words,  if  gentlemen  cannot  always  redeem  their  obli- 
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gations  in  gold,  let  us  have  the  silver,  even  at  ninety-two  cents 
on  the  dollar ;  it  is  much  better  than  total  repudiation. 

I  shall  ask  your  attention  to  some  observations,  more  desultory 
than  I  hoped  to  make  them,  on  the  subject  of  Chief  Justice 
Marshall,  and  the  constitutional  law  of  his  time. 

If  Marshall  had  been  only  what  I  suppose  all  the  world  ad- 
mits he  was,  a  great  lawyer  and  a  very  great  judge,  his  life, 
after  all,  might  have  had  no  greater  historical  significance,  in 
the  strict  sense  of  the  term,  than  the  lives  of  many  other  illus- 
trious Americans,  who  in  their  day  and  generation  have  served 
and  adorned  their  country. 

A  soldier  of  the  revolution — the  companion  and  friend  of 
Washington,  as- afterwards  his  complete  and  elegant  biogra- 
pher— greatly  distinguished  at  the  bar  and  in  the  public  ser- 
vice before  he  became  Chief  Justice — and  then  presiding  in  that 
capacity  for  so  long  a  time,  with  such  extraordinary  ability, 
with  such  unprecedented  success — if  the  field  of  his  labors  had 
been  only  the  ordinary  field  of  elevated  judicial  duty,  his  life 
would  still  have  been,  in  my  judgment,  one  of  the  most  cher- 
ished memories  of  our  profession,  and  best  worthy  to  be  had  in 
perpetual  remembrance.  Pinckney  summed  up  his  whole  char- 
acter\when  he  declared  that  Marshall  was  born  to  be  the  Chief 
Justice  of  whatever  country  his  lot  might  happen  to  be  csist  in. 
He  stood  pre-eminent  and  unrivalled,  as  well  upon  the  unani- 
mous testimony  of  his  "great  contemporaries,  as  by  the  whole 
subsequent  judgment  of  his  countrymen.  The  best  judicial 
fruit  our  profession  has  produced. 

Another  interest,  less  important,  but  perhaps  to  the  lawyer 
who  dwells  upon  the  history  of  his  profession  more  fascinating, 
attaches  to  the  life  of  Marshall.  He  was  the  central  figure — 
the  cynosure — in  what  may  well  be  called  the  Augustan  age  of 
the  American  bar ;  golden  in  its  jurisprudence,  golden  in  those 
charged  with  its  service,  and  sharing  in  its  administration.  We 
cannot  expect,  since  change  is  the  law  of  systems  as  well  as  of  in- 
dividuals, and  of  all  human  afiairs,  we  can  never  expect  to  see 
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hereafter,  a  jurisprudence  so  simple,  so  salutary,  so  elevated,  so 
beneficent,  as  the  jurisprudence  of  those  days.  Perplexed  as  the 
law  has  become  with  infinite  legislation,  confused  and  distracted 
with  a  multitude  of  incongruous  and  inconsistent  precedents 
that  no  man  can  number,  it  is  a  different  system  now,  although 
still  the  same  in  name,  from  that  which  Marshall  dealt  with. 
And  it  is  no  disparagement  to  the  bar  of  our  day — and  no  man 
esteems  its  ability  and  character  higher  than  I  do — to  say  that 
we  can  hardly  hope  to  behold  again  such  a  circle  of  advocates, 
displayed  upon  a  stage  at  once  distinctive  and  conspicuous,  as 
gathered  round  the  tribunal  over  which  the  great  Chief  Justice 
presided.  The  Livingstons,  Emmet,  Oakley,  Dexter,  Webster, 
Pinkney,  Wirt,  Sergeant,  Binney,  Hopkinson,  Dallas — no  need  to 
name  them  all ;  their  names  are  household  words  among  lawyers. 
Well  may  it  be  said  of  them,  *'  the  dew  of  their  birth  was  of  the 
womb  of  the  morning;"  the  morning  of  this  country;  the 
morning  of  Republican  government;  the  morning  of  American 
law,  of  American  prosperity,  of  American  peace.  It  is  sad  to 
remember,  what  we  all  have  to  remember,  how  largely  the  fame 
of  such  men  rests  in  tradition ;  how  much  of  it  is  in  pais j  and 
how  little  on  the  record.  It  is  the  fate  of  the  advocate.  How- 
ever important  his  labors,  or  brilliant  his  talents,  they  are  ex- 
pended for  the  most  part  upon  transitory  afi'airs — the  concerns 
that  perish — the  controversies  that  pass  away.  Like  the  actor, 
he  has  his  brief  and  busy  hour  upon  the  stage,  but  his  audience 
is  of  the  hour,  his  applause  of  the  moment.  When  the  curtain 
falls,  and  he  is  with  us  no  longer,  very  little  remains  of  all  his 
exertions.  Even  the  memory  of  them  perishes,  when  the  wit- 
nesses are  gone. 

But  it  is  not,  in  my  judgment,  as  a  great  judge  merely,  or 
in  comparison  with  other  great  judges,  that  Chief  Justice  Mar- 
shall will  have  his  place  in  ultimate  history.  The  test  of  histo- 
rical greatness — the  sort  of  greatness  that  becomes  important 
in  future  history — is  not  great  ability  merely.  It  is  great  ability 
combined  with  great  opportunity,  greatly  employed.  The  ques- 
tion will  be,  how  much  a  man  did  to  shape  the  course  of  human 
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affairs,  or  to  mould  the  character  of  human  thought.     Did  he 
make  history,  or  did  he  only  accompany  and  embellish  it  ?  Did 
he  shape  destiny,  or  was  he  carried  along  by  destiny?     These 
are  the  enquiries   that  posterity  will   address  to  every  name 
that  challenges   permanent  admiration,   or  seeks  a  place   in 
final  history.     Now  it  is  precisely  in  that  point  of  view,  as 
it  appears   to   me,  and  I  venture   to  present  the  suggestion 
to  your  better  consideration,  that   adequate  justice   has    not 
yet  been  done  to  Chief  Justice  Marshall.     He  has  been  es- 
timated as  the  lawyer  and  the  judge,  without  proper  consider- 
ation of  how  much  more  he  accomplished,  and  how  much  more 
is  due  to  him  from  his  country  and  the  world,  than  can  ever  be 
due  to  any  mere  lawyer  or  judge.     The  assertion  may  perhaps 
be  regarded  as  a  strong  one,  but  I  believe  it  will  bear  the  test 
of  reflection,  and  certainly  the  test  of  reading  in  American  his- 
tory, that  practically  speaking,  we  are  indebted  to  Chief  Justice 
Marshall  for  the  American  constitution.     I  do  not  mean  the 
authorship  of  it,  or  the  adoption  of  it — although  in  that  he  had 
a  considerable  share — but  for  that  practical  construction,  that 
wise  and  far  seeing  administration,  which  raised  it  from  a  doubt- 
ful experiment,  adopted  with  great  hesitation,  and  likely  to  be 
readily  abandoned  if  its  practical  working  had  not  been  success- 
ful, raised  it  I  say,  from  a  doubtful  experiment,  to  a  harmonious, 
a  permanent,  and  a  beneficent  system  of  government,  sustained 
by  the  judgment,  and  established  in  the  affection  of  the  people. 
He  was  not  the  commentator  upon  American  constitutional 
law ;  he  was  not  the  expounder  of  it;  he  was  the  author,  the 
creator  of  it.     The  future  Hallam,  who  shall  sit  down  with  pa- 
tient study  to  trace  and  elucidate  the  constitutional  history  of 
this  country — to  follow  it  from  its  origin,  through  its  experi- 
mental period  and  its  growth  to  its  perfection — to  pursue  it 
from  its  cradle,  not  I  trust  to  its  grave,  but  rather  to  its  im- 
mortality, will  find  it  all,  for  its  first  half  century,  in  those 
luminous  judgments,  in  which  Marshall,  with  an  unanswerable 
logic,  and  a  pen  of  light,  laid  before  the  world  the  conclusions  of 
his  court.     It  is  all  there,  and  there  it  will  be  found  and  studied 
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bj  future  generations.      The  life  of  Marshall  was  itself  the 
cJOflstitutional  history  of  the  country,  from  1801  to  1835. 

Jt  is  diflScult  for  us,  at  this  time,  to  comprehend  the  obstacles 
that  attended  the  original  construction  and  practical  adminis- 
tratioriL    of  the  constitution.     Since  the  way  through  them  has 
been   pointed  out  by  the  labors  of  that  court,  since  experience 
has  j  vistified  and  established  those  propositions,  they  seem  very 
plain  stud  clear.     Starting  from  our  point  of  view,  and  going 
back-wa-rd,  we  can  hardly  appreciate  the  embarrassments  that 
atten<iod  them  in  the  outset.     But  the  student  of  history  will 
discover,  the  lawyer  who  attends  to  the  growth  as  well  as  the 
learning  of  his  profession  will  never  forget,  the  discouragements 
that  surrounded  that  subject  when  it  was  first  taken  in  hand. 
A  constitution  adopted  with  great  opposition,  the  subject  of  the 
gravest  difference  of  opinion  among  the  wisest  men,  on  its  most 
material  points;  quite  likely  to  fail,  as  its  predecessor  the  Arti- 
cles of  Confederation  had  failed ;  the  object  of  a  heated  party 
^F^^it  and  a  bitter  political  controversy ;  it  not  only  demanded 
^^^  highest  order  of  judicial  treatment,  but  such  as  could  be 
reconciled  to  the  universal  judgment  of  the  country.     Popular 
opinion  is  a  matter  with  which  independent  tribunals   have 
usually  but  little  concern.     But  in  this  case  it  became  as  vital 
^  ^he  law  itself,  because  no  constitution  could  stand,  that  proved 
repugnant  to  the  general  sense. 

The  field  was  absolutely  untried.  Never  before  had  there 
^^n  snch  a  science  in  the  world  as  the  law  of  a  written  con- 
^^itution  of  government.  There  were  no  precedents.  Courts 
^^  Justice  sit  usually  to  determine  the  existing  law,  in  the  light 
^^  Authoritative  precedents,  and  statutes.  Originality  is  neither 
®^pected  nor  tolerated.  A  magistrate  who  should  bring  much 
^''^ginal  invention  to  bear  in  expounding  the  law,  would  be  apt 
prove  one  of  those  questionable  blessings  that  ''brighten 
^y^iy  when  they  take  their  flight."  An  original  field  of  judi- 
^^^1  exertion  very  rarely  offers  itself.  To  no  other  judge,  so 
^^^  aa  I  know,  has  it  ever  been  presented,  except  to  Mansfield, 
^^  U\e  establishment  of  the  commercial  law ;  unless  perhaps  the 
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remark  may  be  extended  to  the  labors  of  Lord  Stowell,  in  the 
department  of  English  consistorial  law,  and  to  those  of  Lord 
Hardwicke  in  equity.  Those  are  the  only  instances  that  the 
long  history  of  our  profession  under  the  common  law  oflFers,  of 
what  may  be  called  an  original  field  of  judicial  labor. 

Such  was  the  task  that  addressed  itself,  when  Marshall  took 
his  seat  upon  the  bench,  to  the  court  over  which  he  presided. 
A  task  of  momentous  importance — fraught  with  infinite  diflS- 
culty — in  a  field  without  precedent — and  under  the  most  peculiar 
and  critical  circumstances. 

It  is  a  singular  fact,  that  although  the  Supreme  Court  had 
been  in  existence  twelve  years  before  1801,  when  Marshall  was 
appointed,  and  though  three  Chief  Justices  with  brief  terms  of 
office  had  preceded  him,  only  two  decisions  of  that  court  had. 
been  made,  on  the  subject  of  constitutional  law ; — the  case  of 
Sylton  against  the  United  States,  which  affirmed  the  validity  of 
a  tax  upon  carriages,  laid  by  the  State  of  Virginia,  and  the  case 
of  Colder  against  Bull,  in  which  it  was  held,  that  an  act  of  the 
Legislature  of  the  State  of  Connecticut,  granting  a  new  trial  in 
a  civil  action,  was  not  in  contravention  of  any  provision  of  the 
constitution  of  the  United  States.  Those  were  the  only  ques- 
tions previously  decided,  in  respect  to  the  American  constitution. 
Between  that  time  and  1835,  when  Marahall  died,  fifty-one  de- 
cisions will  be  found  to  have  been  made  and  reported  by  that 
court,  on  the  subject  of  the  law  of  the  federal  constitution. 
In  thirty- four  of  those  cases,  the  opinion  wjxs  delivered  by  the 
Chief  Justice ;  being  twice  as  many  opinions  as  were  delivered 
on  that  subject,  by  all  the  other  members  of  the  court  together. 

I  have  spoken  of  this  great  work,  as  the  work  of  the  Chief 
Justice — not  unmindful  certainly  of  his  eminent  associates,  and 
especially  of  Judge  Story,  who  sat  with  him  during  a  considerable 
portion  of  that  time.  And  I  take  leave  to  refer  to  the  testimony 
of  Judge  Story,  lest  some  may  think  I  have  gone  too  far  in  at- 
tributing the  merit  of  this  system  of  law  so  largely  to  Chief  Justice 
Marshall.  Judge  Story  is  perhaps  the  best  witness  whocan  testify 
on  that  point,  because  his  means  of  knowledge  were  complete. 
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He  was  not  likely  to  undervalue  or  disparage  the  labors  of  his 
associates,  nor  entirely  to  overlook  his  own  very  valuable  eiforts 
in  that  branch  of  the  law.  He  says,  in  an  article  contributed 
to  the  North  American  Review,  "  We  resume  the  subject  of  the 
constitutional  labors  of  Chief  Justice  Marshall.  We  emphati- 
cally say  of  Chief  Justice  Marshall.  For  though  we  would 
not  be  unjust  to  those  learned  gentlemen  who  have  from  time 
to  time  been  his  associates  on  the  bench,  we  are  quite  sure  they 
would  be  ready  to  admit,  what  the  public  universally  believe, 
that  his  master  mind  has  presided  in  their  deliberations,  and 
given  to  the  results  a  cogency  of  reasoning,  a  depth  of  remark, 
a  persuasiveness  of  argument,  a  clearness  and  elaboration  of 
illustration,  an  elevation  and  comprehensiveness  of  conclusion, 
to  which  none  others  offer  a  parallel.  Few  decisions  upon 
constitutional  questions  have  been  made  in  which  he  has  not 
delivered  the  opinion  of  the  Court ;  and  in  those  few  the  duty 
devolved  upon  others  to  their  own  regret,  either  because  he 
did  not  sit  in  the  case,  or  from  motives  of  delicacy  abstained 
from  taking  an  active  part." 

It  is  to  be  remembered  further,  that  in  only  one  of  all  those 
decisions  did  the  majority  of  the  court  fail  to  concur  with  Mar- 
shall. In  the  case  of  Ogden  vs.  Sanders — where  the  power  of 
the  States  to  pass  bankrupt  or  insolvent  laws  was  discussed,  he 
was  for  the  first  and  last  time,  in  the  minority.  Four  of  the 
Judges — against  the  opinion  of  Judges  Marshall,  Story,  and 
Buvall — sustained  the  power  of  the  States  to  pass  such  a  law ; 
but  all  concurred  in  the  judgment  in  that  case,  which  was  that  a 
discharge  under  such  a  law  could  not  affect  a  creditor  outside  the 
jurisdiction,  who  had  not  thought  proper  to  appear  and  become 
a  party  to  the  proceeding.  I  need  hardly  say  to  an  assemblage 
of  lawyers,  that  as  the  half  century  that  has  passed  away  since 
most  of  those  decisions  were  rendered,  has  completely  established 
and  confirmed  and  rendered  plainer  and  plainer  the  soundness 
and  the  wisdom  of  the  law  they  involve,  so  experience  has 
likewise  shown,  that  in  this  solitary  instance  in  which  his 
opinion  was  rejected,  the  Chief  Justice  was  right.     He  cor- 
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rectly  anticipated,  with  a  far-reaching  sagacity,  what  would 
be  the  result  of  a  system  of  insolvency,  that  discharges  a  debtor 
in  one  State,  and  fails  to  discharge  him  in  another;  that  pays 
one  creditor  who  is  within  the  State,  and  fails  to  pay  another 
who  is  without  it.  And  he  clearly  perceived,  that  if  that  great 
power  was  to  be  reposed  at  all  in  the  federal  government,  as  it 
is,  and  of  necessity  must  be,  it  ought  to  be  an  exclusive  power. 
There  is  the  only  and  mistaken  instance  in  which  his  judgment 
on  a  constitutional  question  did  not  become  the  law  of  the  land. 
And  therefore  it  is  to  be  said,  without  injustice  to  his 
associates,  and  without  injustice  to  those  great  lawyers  to 
whom  I  have  alluded,  and  whose  genius  and  labors  were 
contributed  to  build  up  this  system  of  law,  that  the  value 
and  the  credit  of  it,  the  authorship  and  creation  of  it,  are 
principally  due  to  Marshall.  And  I  believe  it  will  be  seen 
in  future  history,  that  as  Washington  brought  this  people 
through  the  revolution  to  a  period  when  they  were  able  to  have 
a  constitution  of  their  own,  so  Marshall  carried  the  constitution 
through  that  experimental  period,  which  settled  the  question 
whether  it  should  stand  or  fall.  If  this  country  has  profited, 
and  if  through  this  country  the  world  has  profited,  by  the  rais- 
ing of  an  instrument  doubtless  the  most  important  since  Magna 
Charta,  couched  necessarily  and  wisely  to  a  large  degree  in 
generalities,  into  the  beneficent  government  under  which  we 
live,  it  is  more  largely  due  to  Chief  Justice  Marshall  than  to 
any  other  man,  or  perhaps  to  all  other  men,  who  ever  had  any- 
thing to  do  with  it.  That  is  my  proposition.  Of  course  if  the 
revolution  had  failed,  it  is  not  probable  we  should  always  have 
continued  to  be  colonies  of  Great  Britain.  Some  other  leader, 
in  some  other  rebellion,  might  have  carried  us  through  to  a 
condition  of  independence.  If  this  constitution  had  perished, 
republican  government  might  not  have  perished.  Some  other 
tribunal,  under  some  other  constitution,  might  perhaps  have 
reconstructed  it.  But  taking  history  as  it  stands — dealing 
with  the  constitution  under  which  we  live,  and  not  entering 
upon  the  vain  conjecture  of  what  might  have  been  the  conse- 
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qaences  if  that  constitution  had  fallen,  certainly  the  success  of 
the  experiment  of  repuhHcan  government  may  be  said  to  be 
mainly  due  to  Marshall. 

When  those  celebrated  judgments  were  rendered,  the  ques- 
tions involved  were  set  at  rest.  Even  party  and  partizan  spirit 
was  hushed.  They  passed  by  universal  consent,  and  without 
any  further  criticism,  into  the  fundamental  law  of  the  land, 
axioms  of  the  law,  no  more  to  be  disputed.  Time  has  demon- 
strated their  wisdom.  They  have  remained  unchanged,  unques- 
tioned, unchallenged.  All  the  subsequent  labors  of  that  high 
tribunal  on  the  subject  of  constitutional  law  liave  been  founded 
on,  and  have  at  least  professed  and  attempted  to  follow  them. 
There  they  remain.  They  will  always  remain.  They  will 
stand  as  long  as  the  constitution  st«.n'"!3.  And  if  that  should 
perish,  they  would  still  remain,  to  display  to  the  world  the 
principles  upon  which  it  rose,  and  by  the  disregard  of  which 
it  fell. 

Let  me  say  here  in  passing,  that  the  service  ought  to  be 
rendered  to  the  history  and  literature,  to  say  nothing  of  the 
constitutional  law  of  the  country,  of  bringing  these  opinions 
together  in  some  compilation  that  should  make  them  accessible 
to  the  general  student,  as  well  as  to  the  lawyer.  They  are 
scattered,  as  you  know,  through  some  twenty-five  volumes  of 
reports,  practically  inaccessible  to  readers  outside  the  profes- 
sion. They  are  known  only  through  a  vague  reputation, 
except  to  the  profession,  and  not  perhaps  so  completely  under- 
stood by  all  the  profession  as  could  be  desired,  if  we  may 
judge  from  some  of  the  recent  discussions  upon  the  subject. 
If  they  could  be  brought  together,  not  merely  as  the  re- 
pository of  the  foundation  stones  of  the  fundamental  law  of 
the  land,  but  likewise  as  among  the  highest  models  of  logic  and 
reason,  and  the  purest  specimens  of  judicial  style,  it  would  be 
a  contribution  to  American  letters  and  history,  that  would  be 
valuable  and  permanent. 

I  do  not  propose,  as  you  may  well  imagine,  to  enter  into  any 
discussion  on  questions  of  constitutional  law.     But  a  few  words 
12 
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raay  be  pardoned,  in  respect  to  the  means  and  the  manner  by 
which  the  result  I  have  spoken  of,  was  achieved ;  and  not  only 
achieved,  but  rendered  so  perfectly  satisfactory  to  the  whole 
body  of  the  American  people.  It  seems  to  me  that  it  all  turned 
upon  one  cardinal  point,  and  a  point  which  I  shall  venture  to 
suggest  needs  to  be  more  frequently  recurred  to,  and  more 
clearly  understood.  And  that  is,  that  the  construction  of  the 
constitution  of  the  United  States,  for  all  purposes  for  which  it 
requires  construction,  belongs  everywhere  and  always  to  the 
jurisprudence  of  J,he  country,  and  not  to  its  politics,  or  even  to 
its  statesmanship.  The  lawyer  or  the  student,  who  shall  set 
himself  down  to  follow  the  labors  of  that  great  tribunal  from 
beginning  to  end,  to  learn  on  what  foimdation  they  rested,  and 
what  was  the  guide  through  the  maze  that  proved  as  unerring 
as  the  mariner's  compass  in  the  storm,  will  find  it  in  that 
salutary  principle,  set  forth  with  the  utmost  clearness  and 
unanswerable  force  in  the  early  case  of  Marhury  agahist 
Madison,  followed  up  from  time  to  time  by  repeated  decisions, 
and  adopted  by  all  jurists  and  all  courts  ever  since,  that 
the  constitution  of  this  country  has  by  an  inevitable  neces- 
sity, reposed  in  the  judicial  department  of  the  government,  the 
sole  determination  and  construction  of  the  fundamental  law  of 
the  land.  In  England,  whence  our  institutions  were  mainly 
derived.  Parliament  is  omnipotent.  It  is  the  tribunal  charged 
with  the  administration  of  the  unwritten  British  constitution. 
Their  action  in  that  sphere  is  final.  Any  statute  they  deem  it 
proper  to  pass  is  a  valid  statute,  and  controls  all  rights,  public 
and  private.  The  American  constitution  is  based  upon  a 
different  theory.  That  difference,  as  it  seems  to  me,  is  the 
distinguishing  and  almost  the  only  vital  difference  from  the 
constitution  of  Great  Britain.  The  mere  machinery  of  the 
administration  of  the  government,  the  manner  in  which  the 
chief  magistrate  shall  be  elected — the  term  of  his  office — the 
appointment  of  his  subordinates — these  and  other  details  are 
subject  to  change,  as  time  and  experience  shall  point  out.  They 
are  not  essential  to  our  system.     It  is  not  upon  these  that 
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Republican  government  reposes.  It  is,  I  say — and  I  repeat  in 
order  to  emphasize  more  clearly  the  proposition  I  desire  to 
present — it  is  upon  the  entrusting  to  the  judicial  department 
of  the  whole  subject  of  the  constitutional  law,  for  all  purposes, 
that  our  government  rests. — While  that  stands  and  is  main- 
tained in  its  purity,  this  constitution  will  stand.  The  ship 
will  ride  as  long  as  the  anchor  holds,  though  storm  after  storm 
may  sweep  across  the  face  of  the  sea.  While  that  remains, 
the  system  will  remain.  Details  may  be  modified  and  changed, 
we  cannot  foresee  to  what  extent.  Changes  of  that  sort  have 
already  taken  place,  but  the  principle  I  have  stated,  is  the 
fundamental  idea. 

That  point  once  established  by  the  court,  the  simple,  the 
ancient,  the  salutary,  the  perfectly  intelligible  and  just  principles 
of  the  common  law,  became  sufficient  for  all  the  purposes  of 
constitutional  construction.  When  the  rule  of  construction  of 
the  great  compact  was  shown  to  be  simply  a  question  of  law, 
the  law  was  found  perfectly  adequate  to  dispose  of  it. 

No  better  illustration  can  be  produced  in  history,  of  the  pro- 
found wisdom  of  that  system  of  jurisprudence  known  as  the 
common  law,  than  to  observe  how  completely  those  rules  that 
are  applied  to  the  humblest  contract,  between  the  obscurest 
individuals,  were  found  sufficient  for  the  emergency,  when  a 
court  of  justice  was  called  upon  for  the  first  time  in  the  history 
of  the  world,  not  merely  to  adjudicate  upon  private  rights,  but 
to  promulgate  from  the  bench  the  principles  of  civil  government, 
and  to  adjust  the  rights  and  powers  of  conflicting  sovereignties. 
If  the  eulogian  of  the  common  law  seeks  for  the  most  signal 
illustration  of  its  comprehensiveness,  he  will  find  it  there.  It  was 
by  the  applicfition  to  the  constitution  of  those  plain  and  clear 
rules,  that  all  the  results  of  its  construction  were  satisfactorily 
worked  out. 

When  we  peruse  those  judgments,  we  are  reminded,  especi- 
ally and  above  all,  how  absolutely  free  they  are  from  all  con- 
siderations of  political  expediency,  all  motives  of  party  politics. 
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all  State  craft,  or  even  statesmanship,  unless  it  may  be 
deemed  the  highest  statesmanship  to  avoid  the  attempt  at 
statesmanship  in  judicial  construction,  and  not  to  confound 
two  very  diflFerent  systems  of  administration,  belonging  to 
two  very  different  tribunals.  How  perfectly  free  from  all 
suspicion  of  party  or  political  bias  or  feeling  those  decisions 
stand !  And  that,  as  it  appears  to  me,  is  one  reason  why 
they  were  accepted  by  the  universal  consent  of  the  American 
people,  and  have  always  remained  without  question  or  dispute. 
No  political  party  ever  yet  convinced  its  adversaries  by  argu- 
ment. Discussion  only  intensifies  the  dispute ;  harmony  with  a 
political  opponent  is  only  obtained,  by  the  exercise  of  the 
courtesy  which  suspends  all  discussion  on  the  points  of  difierence. 
No  living  man  could  have  addressed  to  the  American  people  in 
that  first  critical  half  century  of  the  Eepublic,  a  constitutional 
argument  based  upon  party  politics,  that  would  have  stood  an 
hour.  It  would  have  been  universally  rejected;  denied  by  its 
opponents,  despised  by  its  friends.  Marshall,  as  it  is  well 
known,  was  a  Federalist.  His  political  opinions  were  doubtless 
pronounced  and  decided.  It  was  not  because  he  was  without 
political  sentiments,  that  he  excluded  them  from  his  court.  The 
Federal  party,  I  may  be  permitted  to  observe  in  passing,  will 
perhaps  receive  better  justice  from  future  history,  than  it  has 
from  the  past.  It  went  to  final  wreck  about  the  time  of  the 
last  war  with  Great  Britain,  encountering  the  usual  fate  of  a 
party  which  sets  itself  in  opposition  to  any  war  it  may  be 
proposed  to  engage  in.  But  I  believe  the  ultimate  justice  will 
be  done  it,  of  remembering  that  some  of  the  greatest  and  purest 
men  this  country  ever  contained  were  the  founders  and  leaders 
of  that  much  abused  party.  Their  views  have  been  generally 
misconceived.  It  was  not  upon  the  construction  of  the  consti- 
tution we  have,  that  they  differed  from  their  opponents,  but 
upon  the  previous  question,  whether  we  should  have  that  con- 
stitution or  some  other.  It  is  idle  to  busy  ourselves  with  con- 
jectures of  what  might,  would,  or  could  have  been  the  history 
of  this  country,  if  the  constitution  which  Washington,  Hamilton, 
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Jay,  and  doubtless  Marshall  preferred,  had  been  adopted,  be- 
cause it  was  not  adopted.  But  Federalist  as  he  was,  and  what- 
ever may  be  said  of  his  party  or  their  views,  we  can  find  no 
more  trace  in  any  line  of  those  great  judgments,  that  would 
indicate  the  political  sentiments  or  bias  of  the  Chief  Justice,  than 
if  we  were  to  study  his  opinions  upon  charier  parties,  or  policies 
of  insurance. 

Let  me  quote  on  this  subject  some  very  forcible  and  apposite 
language,  from  the  resolutions  adopted  by  the  Charleston  bar 
(I  know  not  who  was  the  author*)  on  the  occasion  of  Chief 
Justice  Marshall's  death.  "  Even  the  spirit  of  party  respected 
the  unsullied  purity  of  the  judge,  and  the  fame  of  the  Chief 
Justice  has  justified  the  wisdom  of  the  constitution,  and  recon- 
ciled the  jealousy  of  freedom  with  the  independence  of  the  ju- 
diciary." 

As  every  lawyer  and  every  intelligent  layman  knows,  the 
point  of  most  danger  and  difficulty  in  constitutional  construc- 
tion, where  the  greatest  risk  of  final  shipwreck  is  incurred,  is 
in  the  attempt  to  adjust  those  conflicting — sometimes  doubtful — 
always  very  delicate — relative  rights  of  the  States  and  the 
Federal  Government.  That  point,  of  all  others,  was  treated  by 
the  court  with  the  largest  sagacity  and  the  greatest  wisdom. 
Critical  as  were  many  of  the  emergencies  that  arose  in  those 
days  out  of  that  subject,  they  were  all  not  only  satisfactorily 
met,  but  buried  and  forgotten  forever,  under  the  wise  and  salu- 
tary administration  of  the  law  which  they  encountered. 

Upon  the  distinction,  so  much  and  so  long  discussed  in  some 
parts  of  our  country,  between  strict  construction  and  liberal 
construction  in  respect  to  these  relative  rights,  it  was  the  view 
of  the  Chief  Justice  and  his  associates,  that  they  were  unable 
to  perceive  what  those  words  meant  in  that  connection,  or  what 
just  application  they  had.  The  court  had  simply  to  ascertain 
the  meaning  of  a  written  instrument,  which  upon  common 
principles  was  to  be  construed   both   strictly  and   liberally; 
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strictly  in  ascertainlDg  what  powers  it  contains,  liberally  in 
carrying  into  eflfect  those  powers  it  is  found  to  contain. 

Allow  me,  in  taking  leave  of  this  point,  to  read  a  few  words 
from  the  language  of  the  Chief  Justice  himself,  out  of  much 
that  might  be  usefully  quoted  did  time  allow.  "In  the  argu- 
ment," says  he,  "we  have  been  admonished  of  the  jealousy 
with  which  the  States  of  the  Union  view  a  revising  power  in- 
trusted by  the  constitution  and  laws  of  the  United  States,  to 
this  tribunal.  To  observations  of  this  character,  the  answer 
uniformly  given  has  been,  that  the  course  of  the  judicial  depart- 
ment is  marked  out  by  law.  We  must  tread  the  direct  and 
narrow  path  prescribed  for  us.  As  this  court  has  never  grasped 
at  ungranted  jurisdiction,  so  will  it  never,  we  trust,  shrink  from 
the  exercise  of  that  which  is  conferred  upon  us."  Words  which 
are  fit  to  be  written  in  letters  of  gold,  over  every  tribunal  in 
this  country. 

One  other  suggestion  in  respect  to  these  opinions  of  Marshall. 
I  have  said  they  were  models  of  reasoning,  and  of  judicial  style; 
and  I  repeat  the  remark.  If  the  constitution  were  out  of  exist- 
ence— if  the  whole  subject  which  they  discuss  were  to  become 
only  a  thing  of  the  past,  of  no  further  human  significance,  they 
would  still  retain  their  value,  as  among  the  most  fidmirable 
productions  in  the  logic  and  literature  of  jurisprudence.  There 
are  two  kinds  of  reasoning  prevalent  at  the  bar,  and  prevalent 
I  may  say  without  undue  disparagement,  sometimes  on  the 
bench.  There  is  the  reasoning  that  silences,  and  the  reasoning 
that  convinces ;  and  they  are  very  difierent  things.  The  casu- 
istry and  plausibility,  the  dexterity  and  subtlety,  the  circuitous 
and  round-about  processes  of  indirection  which  may  confound 
an  antagonist  who  is  not  strong  enough  in  dialectics  to  refute 
them,  is  altogether  a  difierent  thing  from  that  simple,  direct, 
straightforward,  honest  reasoning,  that  silences  as  a  demon- 
stration in  Euclid  silences,  because  it  convinces.  Such  was  the 
reasoning  of  Marshall,  born  of  the  intellectual  as  well  as  moral 
honesty,  the  tough  and  vigorous  fibre  of  the  man.  And  this  it 
was,  in  great  measure,  that  carried  home  and  established  in 
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the  understanding  and  judgment  of  mankind,  the  truths  it 
embodied. 

It  is  foreign  to  my  purpose,  and  beyond  the  limits  I  fear  I 
am  already  transgressing,  to  follow  the  labors  of  the  Chief 
Justice  any  further.  I  shall  not  at  all  advert  to  their  value, 
their  eminence,  their  greatness,  in  so  many  other  branches  of 
jurisprudence  besides  constitutional  law.  I  shall  not  try  to 
depict — no  poor  words  of  mine  could  depict — the  spectacle 
which  that  unassuming  but  dignified  tribunal  presented  during 
thirty-five  years  of  time,  while  with  unabated  strength  he  con- 
tinued to  preside  there,  until  the  snows  of  four-score  winters 
had  fallen  on  his  head;  surrounded  by  the  associates,  and  the 
circle  of  advocates  I  have  before  referred  to — dealing  with  the 
greatest  questions,  the  most  important  interests,  in  the  light  of 
the  highest  reason,  the  finest  learning,  the  most  elevated  senti- 
ment, and  often  with  an  affecting  eloquence,  which  in  our  busy 
day  has  disappeared  from  courts  of  justice,  to  be  heard  there  no 
more ;  enshrined  in  the  respect,  the  afiection,  the  veneration  of 
all  his  countrymen ;  no  breeze  of  party  conflict  but  was  hushed 
in  his  presence,  no  wave  of  sectional  quarrel  but  broke  and 
subsided  when  it  reached  his  feet.  His  life,  strange  to  say, 
remains  to  be  written.  Lives  enough  have  been  thought  worth 
writing,  that  never  were  worth  living,  but  the  life  of  the  groat 
magistrate  is  unwritten  still.  Perhaps  it  is  as  well  that  it 
should  be.  Time  was  needed  to  set  its  seal  upon  the  great 
lessons  he  taught;  experience  was  requisite  to  show  what  was 
the  result  of  following,  and  what  the  result  of  departing  from 
them.  Some  day  the  history  of  that  life — that  grand,  pure 
life — will  be  adequately  written.  But  let  no  'prentice  hand 
essay  the  task !  He  should  possess  the  grace  of  Raphael,  and 
the  color  of  Titian,  who  shall  seek  to  transfer  to  an  enduring 
canvas,  that  most  exquisite  picture  in  all  the  receding  light  of 
the  days  of  the  early  republic. 

Perhaps  the  brethren  of  our  profession  do  not  always  remem- 
ber the  high  prerogative,  which  under  this  system  of  fundamen- 
tal law,  different  from  any  other  we  know  of,  the  American  bar 
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enjoys.  Lawyers  in  other  countries  have  nothing  to  do,  as 
lawyers,  with  constitutional  principles  of  government,  or  with 
the  basis  on  which  its  administration  stands.  They  deal  exclu- 
sively with  the  administration  of  justice,  civil  and  criminal, 
between  man  and  man,  under  a  government  established  and 
fixed,  with  the  operations  of  which  they  have  professionally  no 
concern.  We,  on  the  other  hand,  are  charged  with  the  safe- 
keeping of  the  constitution  itself.  It  is  from  your  ranks  that 
judicial  vacancies  are  constantly  to  be  filled  up;  the  lawyers  of 
to-day  are  the  judges  of  to-morrow.  It  is  by  your  discussions, 
in  the  light  of  your  writings,  by  the  aid  of  your  labors  that 
every  successive  question  that  arises  touching  the  fundamental 
law,  is  to  be  adjudicated.  Great  and  distinguished  as  the 
English  bar  is  and  has  been,  it  never  had  any  such  function  as 
this.  And  that  is  doubtless-  one  reason,  why  the  great  advo- 
cates of  the  period  to  which  I  have  alluded,  were  able  to 
achieve  such  distinction.  They  were  dealing  with  a  class  of 
subjects,  which  lawyers  had  never  dealt  with  before.  "  Your 
mere  nisi  priita  lawyer,"  said  Burke,  when  harassed  with  the 
technical  objections  of  his  adversaries  on  the  impeachment  of 
Hastings — "  Your  mere  nisi  prius  lawyer  knows  no  more  of 
the  principles  that  control  the  affairs  of  state,  than  a  titmouse 
knows  of  the  gestation  of  an  elephant."  The  remark  was  as 
true  as  it  was  pungent,  when  applied  to  the  bar  to  which  he 
referred.  But  it  has  no  just  application  to  ours.  If  the  funda- 
mental proposition  I  have  stated  is  sound,  if  the  constitution 
that  affords  the  basis  of  government  as  well  as  of  forensic  law, 
belongs  to  the  judicial  department  to  determine  and  to  admin- 
ister, then  it  is  placed  in  the  safe-keeping  of  the  American  bar. 
And  we  enjoy,  as  I  have  said,  such  a  prerogative  as  never 
before  was  conferred  upon  a  body  of  advocates. 

But  does  that  high  prerogative  carry  with  it  no  correspond- 
ing duty  ?  Are  we  charged  with  nothing  as  the  price  of  such 
a  privilege  ?  Have  we  no  other  trust  to  execute  in  respect  to  the 
American  constitution,  than  that  which  all  citizens  are  charged 
with,  and  are  expected  to  perform  ?     It  is  idle  to  adjure  men  to 
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maintain  the  constitution,  or  to  compel  them  to  swear  to  support 
it.  Every  man  p  roposes  to  maintain  and  support  the  constitution 
— as  his  party  understands  it.  The  question  is  what  is  the  con- 
stitution ?  When  a  great  and  critical  emergency  arises,  when 
a  crisis  fraught  with  extreme  and  vital  consequences  approaches, 
what  is  the  constitution  ?  Who  is  to  determine  it,  and  above 
all,  upon  what  principle  and  basis  of  construction  ?  That  is 
the  question. 

It  was  pointed  out  to  us  in  the  elegant  and  scholarly 
essay  of  Mr.  Mercer,  to  which  we  listened  last  night,  how 
the  concurrent  testimony  of  all  human  experience  establishes 
the  truth,  that  the  interpretation  and  the  strength  of  law 
is  but  a  reflex  of  the  national  spirit  out  of  which  all  law  arises. 
There  is,  as  it  seems  to  me,  a  practical  and  immediate  appli- 
cation of  that  proposition  to  the  legal  profession  of  this  country, 
in  this  very  particular.  Their  influence  is  great ;  their  influence 
upon  legislation — their  influence  upon  judicial  proceedings — 
their  influence  upon  the  public  mind — upon  political  sentiment, 
especially  in  respect  to  questions  particularly  within  their 
province.  It  is  from  them  that  the  true  spirit  of  the  juris- 
prudence of  the  country  on  all  subjects,  Jind  above  all  this 
subject,  must  of  necessity  emanate.  It  is  they  who  make  it ;  it 
is  through  them  that  it  must  take  effect.  That  political  parties 
will  always  exist,  is  inevitable ;  that  they  always  should  exist, 
is  probably  desirable ;  that  meipbers  of  our  profession,  as  of  all 
other  professions,  should  represent  all  shades  of  political  opinion, 
and  belong  to  all  parties,  is  to  be  expected ;  though  I  hope  on 
some  of  them,  party  ties  hang  very  loose.  The  question  is, 
how  far  party  differences  shall  go.  Where  shall  they  set  out, 
where  shall  they  terminate  ?  Shall  they  invade  the  province  of 
the  fundamental  law  ?  Is  that  to  be  administered  by  politicians-, 
to  be  construed  by  caucuses,  to  stand  or  fall  upon  political  con- 
siderations, and  for  the  purposes  of  partizan  success  ?  Are  not 
there  divergent  paths  enough,  which  starting  from  the  consti- 
tution as  a  common  ground,  and  running  in  every  direction 
through  all  the  ramifications  of  the  administration  of  govern- 
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ment,  through  the  whole  boundless  field  of  policy,  and  states- 
manship, and  expediency,  are  not  they  enough  for  all  the  purposes 
of  politics,  and  all  the  warfare  of  party  ?  Should  not  the  lawyers 
of  this  country  meet  as  on  a  common  ground,  in  respect  to  all 
questions  arising  upon  the  national  constitution,  dealing  with 
them  as  questions  of  jurisprudence  and  not  of  party,  setting 
their  feet  upon,  and  their  hands  against  all  efforts  to  transgress 
the  true  limits  of  the  constitution,  or  to  make  it  at  all  the  sub- 
ject of  political  discussion  ?  It  is  too  true,  that  this  constitution 
of  ours,  in  respect  of  which  it  might  well  be  said  to  him  who 
approaches  it,  *'  put  off  thy  party  shoes  from  off  thy  feet,  for 
the  place  on  which  thou  standest  is  holy  ground,*'  it  is  too  true, 
that  it  has  become  more  and  more  a  subject  to  be  hawked  about 
the  country,  debated  in  the  newspapers,  discussed  from  the  stump, 
elucidated  by  pot  house  politicians,  and  dung-hill  editors,  schol- 
ars in  the  science  of  government  who  have  never  found  leisure 
for  the  graces  of  English  grammar,  or  the  embellishments  of 
correct  spelling. 

When  we  reflect  upon  all  this  country  has  passed  through,  is 
there  no  light  to  be  gathered  from  experience  ?  Should  not  the 
members  of  this  conservative  profession,  "as  honorable  as  justice, 
as  ancient  as  the  forms  of  law,"  charged  with  a  duty  in  this  re- 
gard so  special,  and  so  important,  should  not  they  stand  together 
upon  these  as  upon  all  other  questions  of  jurisprudence,  con- 
sidering and  discussing  them  only  upon  considerations  that  be- 
long to  jurisprudence,  and  not  upon  those  that  are  in  the  domain 
of  politics  ?  Should  not  they  of  all  men  stand  together,  and  unite 
to  put  an  end,  as  I  believe  they  might  put  an  end,  if  their  action 
was  unanimous,  not  to  political  controversy — that  is  neither  to 
be  expected  nor  desired — but  to  that  most  destructive  form  of 
political  controversy,  coming  from  whatever  party,  or  from 
whatever  quarter,  or  for  whatever  purpose,  that  seeks  to  invade 
the  foundations  of  the  constitutional  law,  and  to  plant  them  on 
the  shifting  and  treacherous  sands  of  partizan  expediency? 

And,  gentlemen,  allow  me  one  further  suggestion.  What 
good  is  to  come  from  this  Association,  we  are  trying  to  build 


ADDBESB  OF  K  J.  FHBLP&  191 

up  ?  What  is  to  be  its  significance,  or  its  ultimate  value  ?  What 
is  to  repay  us,  or  any  of  us,  for  turning  aside  from  the  current 
of  our  busy  lives,  to  meet  together  here  ?  Questions  of  detail  in 
the  machinery  of  the  law,  will  be  usefully  dealt  with,  no 
doubt.  The  pleasure  of  meeting  and  forming  acquaintances 
between  men  of  the  profession  from  all  the  various  States,  will 
doubtless  be  great.  But  what  final  good,  what  permanent  use- 
fulness is  treasonably  to  be  expected  from  it,  unless  it  be  the 
creation  in  our  profession,  by  common  consent,  by  mutual  inter- 
course and  support,  of  a  broad,  national,  elevated,  independent, 
fearless  spirit  of  constitutional  jurisprudence?  The  spirit  that 
builds  up  and  perpetuates,  rather  than  that  which  pulls  down 
and  destroys. 

We  come  together  from  all  parts  of  our  country — our  com- 
mon country — from  the  scenes  of  a  desolation  and  sorrow  on  all 
hands,  that  God  alone  can  estimate — over  graves  numberless  to 
our  arithmetic — the  harvest  of  the  efibrt  to  settle  constitutional 
questions  by  force  of  arms.  Let  it  all  pass.  We  come  to  bury 
the  firmed  Caesar,  not  to  praise  him.  To  renew  again,  in  faith 
and  hope,  the  work  which  Marshall  and  his  associates  began, 
of  cementing  and  building  up  on  firm  and  lasting  foundations, 
the  American  constitution.  Is  it  the  court  alone  that  is 
charged  with  that  duty  ?  Have  we  no  part  or  lot  in  the  mat- 
ter ?  Lingers  among  us  no  memory  of  those  who  are  gone  ? 
Comes  down  to  us  no  echo  from  our  father's  time,  that  shall 
awake  an  answering  voice  ? 

Fortunately  for  us  all,  we  have  in  the  successors  of  the  old 
court,  an  upright  and  excellent  tribunal.  Judges  who  have 
addressed  themselves,  and  will  continue  to  address  themselves, 
with  great  ability,  patriotism,  and  success,  to  the  difficult  and 
embarrassing  questions,  born  of  the  troubled  time.  But  no 
court  can  stand  without  the  cordial  support  of  the  bar.  It 
was  the  strength  of  Marshall's  court,  that  those  great  men 
who  rallied  about  it  in  the  profession,  and  aided  in  its  discus- 
sions, stood  by  it  and  sustained  it  before  the  country,  when 
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important  decisions  were  made,  with  a  moral  force  that  was 
adequate  to  all  occasions. 

It  is  idle  to  say  that  our  sky  is  free  from  clouds.  It  is  use- 
less to  deny  that  wise  and  thoughtful  men  entertain  grave 
doubts  about  the  future.  The  period  of  experiment  has  not 
yet  passed,  or  rather,  has  been  again  renewed.  The  stabihty 
of  our  system  of  government  is  not  yet  assured.  The  dema- 
gogue and  the  caucus  still  threaten  the  Nation's  life.  But  we 
shall  not  despair.  Still  remains  to  us  "  our  faith,  triumphant 
o'er  our  fears."  Let  us  only  for  our  part,  see  to  it  that  we 
discharge  the  duty  that  every  man  owes  to  his  profession. 
And  come  what  may, 

"  Thro'  plots  and  counter  plots — 
Thro'  gain  and  lose — thro*  glory  and  disgrace — 
Along  the  plains  where  passionate  discord  rears 
Eternal  Bahel," 

let  US  join  hands  in  a  fraternal  and  unbroken  clasp,  to  main- 
tain the  grand  and  noble  traditions  of  our  inheritance,  and  to 
stand  fast  by  the  ark  of  our  covenant. 
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AND 

LAW    REFORM. 

WILLIAM  ALLEN  BUTLER,  of  New  York,  Chairman. 


To  THE  President  op  the  American  Bar  Association  : — 
The  Committee  on  Jurisprudence  and  Law  Reform  present  tlie 
following  report : 

Functions  of  the  Committee. 

The  Constitution  of  the  American  Bar  Association  provides 
by  Article  III,  for  the  annual  appointment  by  the  President,  of 
Standing  Committees,  among  which  is  a  Committee  on  Juris- 
prudence and  Law  Reform.  The  special  duties  of  this  com- 
mittee are  not  defined  by  the  Constitution.  Particular  subjects 
pertaining  to  special  branches  of  the  law,  to  the  administration 
of  justice,  the  enforcement  of  legal  rights  and  remedies,  and 
the  methods  of  legal  education,  are  confided  to  other  committees. 

In  view  of  this  distribution  of  subjects,  and  of  the  general 

purposes  of  the  Association,  this  committee  have  considered 

that  their  proper  duty  will  be  best  discharged  by  attention  to 

such  matters  embraced  in  the  objects  of  the  Association  as  may 

be  specially  referred  to  them  from  time  to  time.    They  have 

accordingly  confined  their  action,  during  the  past  year,  to 

(193) 
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THE  SPECIAL  SUBJECT  COMMITTED  TO   THEM 

at  the  first  annual  meeting  of  the  Association,  at  which  they 
were  instructed  by  resolution  to  enquire  into,  and  report  upon 
"  the  present  condition  of  the  law,  as  well  statutory  as  estab- 
lished by  judicial  decisions  in  the  several  States,  touching  the 
authentication  of  instruments  conveying  or  affecting  real 
estate,  with  special  reference  to  the  differences  in  forms  of 
acknowledgment  and  certification  thereof,  and  with  such  sug- 
gestions as  they  may  deem  expedient,  looking  to  greater  uni- 
formity therein,"  and  also  to  make  "like  enquiry,  and  report 
touching  the  requisites  under  the  law  of  the  several  States, 
in  respect  to  the  execution  of  wills." 

In  the  discharge  of  the  duty  thus  devolved  upon  them,  the 
Committee  addressed  a  circular  letter  under  date  of  January  1, 
1879,  to  leading  members  of  the  Association  in  the  several 
States,  soliciting  specific  information  in  respect  to  the  subjects 
embraced  in  the  resolution. 

To  this  circular,  replies  more  or  less  in  detail  were  received 
from  members  of  the  Association  residing  and  practising  in 
twenty-six  out  of  the  thirty-eight  States,  and  a  large  body  of 
valuable  information  in  reference  both  to  the  statute  law  and 
the  adjudications  of  the  courts  relating  to  the  subject  of  inquiry 
has  been  collected,  for  which  the  committee  tender  their  grate- 
ful acknowledgments  to  their  professional  brethren  throughout 
the  Union  who  have  thus  kindly  aided  them  in  their  work. 

Many  items  relating  to  the  same  general  subject  are  contained 
in  the  useful  compilation  entitled  "Hubbell's  Legal  Directory," 
the  edition  of  which  for  1878-9  has  been  found  by  the  committee 
to  be  very  serviceable  in  supplying  information  which  the  com- 
mittee was  unable  to  procure  from  direct  professional  sources. 

The  execution  and  acknowledgment  of  deeds,  and  the  making 
and  attesting  of  last  wills  and  testaments,  are  familiar  and  ever 
recurring  instances  of  the  acts  of  private  persons,  regulated  as 
to  the  manner  of  their  performance  by  local  public  law.  The 
interests  of  society  require  that  these  particular  acts  should  be 
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done  in  a  certain  prescribed  way.  But  in  all  essential  respects 
the  acts  themselves,  wherever  performed,  are  alike.  The  ac- 
knowledgment of  a  grant  or  conveyance  of  land,  the  execution 
and  attestation  of  a  will  are,  descriptively,  the  same  acts  in 
Maine  and  Mississippi,  in  New  York  and  Oregon.  The  purpose 
in  every  instance  of  the  acknowledgment  or  the  attestation  is 
necessarily  identical,  to  preserve  and  perpetuate  the  evidence 
existing  at  the  time  of  the  transaction,  that  it  was  the  free, 
voluntary,  and  intelligent  act  of  the  party  whose  act  it  pur- 
ported to  be,  and  in  reality  was.  There  would  seem  to  be  no 
substantial  reason  why  there  should  not  be  a  like  correspond- 
ence between  the  modes  of  authenticating  or  attesting  the  per- 
formance of  these  acts  in  the  several  States  as  exists  in  reference 
to  the  acts  themselves.  The  reason  for  the  acknowledgment  or 
authentication  being  the  same,  the  rule  as  to  its  form  might  well 
be  the  same.  Wo  are  one  people,  homogeneous  and  akin  in  all 
our  political  and  social  methods,  striving  together,  as  all  our 
legislation  shows,  to  simplify  the  administration  of  the  law,  and 
to  conform  its  methods  of  procedure  and  practice  to  the  ideas  and 
wants  of  our  active  and  progressive  age.  Throughout  the  Union 
there  is  great  similarity  if  not  identity  in  the  tenure  of  real 
estate,  and  the  acts  by  which  it  is  alienated  or  charged,  and 
there  are,  in  general,  no  disabilities  affecting  the  disposition  of 
either  real  or  personal  property  by  will  peculiar  to  any  State 
which  preclude  a  mode  of  execution  or  attestation  which  should 
be  common  to  all. 

But,  as  every  lawyer  knows,  the  forms  actually  prescribed  by 
the  statutes  of  the  different  States  are  widely  dissimilar.  In 
view  of  the  identity  of  the  object  to  be  accomplished,  it  would 
seem  as  if  the  ingenuity  of  law-makers  had  been  taxed  to  con- 
trive different  ways  of  doing  the  same  thing.  Mr.  Nettleton, 
a  member  of  the  bar  of  the  city  of  New  York,  well  known  as 
a  commissioner  appointed  by  the  executive  authority  of  the 
several  States  to  take  acknowledgment  and  proof  of  deeds  and 
other  instruments,  states  to  the  committee  that  the  forms  which 
he  is  required  to  use  differ  for  every  State  in  the  Union,  except 
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as  to  four  of  the  New  England  States,  for  which  two  different 
forms  suffice.  An  examination  of  the  various  forms  as  reported 
to  the  committee,  or  exhibited  in  the  statutes,  will  confirm  this 
statement.  It  would  needlessly  consume  time  and  space  to 
specify  the  precise  points  of  dissimilarity  in  these  various  forms 
of  acknowledgment.  Those  which  have  been  longest  in  use  are 
the  simplest.  In  New  England,  with  the  exception  of  Rhode 
Island,  it  is  only  required  that  the  grantor  should  acknowledge 
before  a  local  magistrate  his  free  execution  of  the  deed  or  other 
instrument.  The  justice  of  the  peace  or  other  officer  taking  the 
acknowledgment  is  not  required  to  certify  that  he  knows  the 
person  making  the  acknowledgment,  nor  is  any  separate 
e^^amiuation  of  a  wife,  uniting  with  her  husband  in  the  convey- 
ance prescribed,  nor  is  any  special  form  of  acknowledgment  or 
certification  necessary  in  such  a  case.  In  some  of  the  extreme 
southern  and  ^western  States,  on  the  contrary,  the  supposed  inse- 
curity of  life  which  is  sometimes  attributed  as  a  reproach  to 
their  legal  systems,  would  seem  to  be  measurably  compens<\ted 
by  the  great  caution  exacted  in  respect  to  the  acknowledgment 
of  written  instruments  affecting  the  title  to  land.  This  will  be 
apparent  by  contrasting  the  form  of  acknowledgment  in  New 
Hampshire  with  that  in  Texas. 

Form  in  New  Hampshire — husband  and  wife. 

"  State  of  New  Hampshire,  1     . 
County  of  J 

Personally  appeared  the  above-named,  A.  B.,  and  0.  D.,  his 

wife,  and  acknowledged  the  foregoing  instrument  to  be  their 

voluntary  act  and  deed.     Before  me,  this  day  of  , 

187    • 

[Signature  and  title."] 

Form  in  Texas — husband  and  wife, 

"  State  op  Texas,  1      . 
County  of  J 

Before  the  undersigned  (here  insert  name  and  title  of  offi- 
cer), in  and  for  the  County  and  State  aforesaid,  duly  commis- 
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sioned   and   qualified,  personally  appeared  A.  B.,  and   C.  D., 

his  wife,  to  me  well  known  to  be  the  individuals  described  in, 

and  who  executed  the  above  and  foregoing  conveyance  from 

A.  B.  and  C.  D.  and  in  favor  of  E.  F.,  and  they  acknowledged 

to  me  that   they  executed   the  same  for   the  uses,  purposes, 

and  considerations  therein  stated,  and  that  the  same  is  their 

act  and  deed;    and  the  said  C.  D.,  wife  of   the  said  A.  B., 

having  been  examined  by  me  privily  and  apart  from  her  said 

husband,  and  having  the  said  deed  fully  explained  to  her,  she, 

the  said  C.  D.,  acknowledged  the  same  to  be  her  act  and  deed, 

«and  she  declared  that  she  had  willingly  signed  and  delivered 

the  same,  and  that  she  wished  not  to  retract  it. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 
aflSxed  the  seal  of  my  oflice,  on  this        day  of  ,  187    • 

[Signature  and  title.] 
[Seal."] 

Between  these  two  extremes  there  are  many  varieties  of  ex- 
pression in  the  prescribed  forms  of  other  States.     This  is  espe- 
cially the  case  as  to  acknowledgments  by  married  women.     In 
South  Carolina,  for  example,  the  wife  uniting  in  a  conveyance 
with  her  husband,  on  a  separate  examination,  instead  of  the 
customary  declaration  that  she  has  executed  it  without  any  fear 
or  compulsion  of  her  husband,  is  required  to  declare  that  her 
act  and  the  renunciation  of  her  estate  in  the  lands  conveyed  is 
without  any  compulsion,  dread,  or  fear  of  any  person  or  persons 
whomsoever,  a  comprehensive  disclaimer  which  sufficiently  in- 
cludes the  husband  without  indicating  him  as  an  object  of  par- 
ticular suspicion. 

In  Pennsylvania,  where  the  provisions  on  all  the  subjects  of 
our  present  enquiry  are  special  and  indicate  unusual  care  and 
discrimination,  the  officer  taking  the  acknowledgment  must  on 
a  private  examination  read  or  otherwise  make  knowji  to  the 
wife  the  full  contents  of  each  deed  or  conveyance.  In  Louisiana, 
under  the  tutelary  system  of  the  civil  law,  the  officer  before 
whom  the  act  of  a  joint  conveyance  by  husband  and  wife  is 
13 
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passed,  is  required  not  only  to  make  a  separate  examination,  but 
also  to  inform  the  wife  fully  of  the  nature  of  her  rights  and  itf- 
terests  in  the  lands  of  her  husband,  and  the  effect  of  her  renun- 
ciation, and  it  must  appear  on  the  face  of  the  act'  that  this  has 
been  done.  In  the  States  of  the  far  West  the  legislation  in 
respect  to  the  property  and  rights  of  married  women  conforms 
to  the  ideas  now  obtaining  general  acceptance  in  this  country 
on  this  subject,  and  no  "particular  form  of  acknowledgment  is 
required  in  the  case  of  a  deed  or  release  of  dower  executed  by 
a  married  woman,  and  she  may  convey  her  own  lands  by  deed. 
A  recent  statute  of  New  York  adopts  the  same  rule,-  and  dis- 
penses with  separate  or  special  acknowledgments  by  married 
women. 

In  general  the  main  characteristics  of  the  forms  of  acknowl- 
edgment are  the  same  in  most  of  the  States,  and  the  variations 
relate  to  the  degree  of  particularity  deemed  necessary.  In  each 
State  the  precise  form  in  use  had  its  origin  in  local  use  or  the 
preference  of  the  lawmakers  for  words  of  their  own  selection,  as 
compared  with  any  pre-existing  formula,  and  the  result  has 
been  a  great  diversity  of  expression  irt  declaring  the  same  facts. 

A  similar  diversity  of  requirement  exists  in  reference  to  the 
forms  in  use  in  the  several  States  respecting  the  proof  by  sub- 
scribing witnesses  of  the  execution  of  instruments  affecting  real 
estate,  some  of  the  statutes  requiring  the  subscribing  witness 
(as  in  New  York)  to  be  known  to  the  officer  taking  the  proof; 
to  state  his  own  place  of  residence ;  that  he  knew  the  person 
described  in,  and  who  executed  the  instrument;  that  he  saw 
him  execute  it;  that  he  acknowledged  to  the  witness  the  exe- 
cution thereof,  and  that  the  witness  thereupon  subscribed  his 
name;  others  dispensing  with  any  requisite  except  proof  by  the 
subscribing  witness  before  the  officer  of  the  fact  that  he  saw  the 
execution  of  the  instrument,  and  became  a  witness  at  the  time 
of  its  execution. 

The  requisites  in  the  several  States  in  respect  to  the  authen- 
tication of  conveyances  and  other  instruments  affecting  real 
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estate  within  their  boundaries — bat  executed  in  other  States — 
also  materially  differ.  In  general,  acknowledgments  and  proofs 
of  deeds  executed  without  the  limits  of  any  State,  may  be  taken 
by  judges  and  clerks  of  any  Federal  court,  judges  of  courts  of 
record,  notaries  public,  or  commissioners  appointed  by  the  Gov- 
ernor of  the  State  in  which  the  acknowledgment  or  proof  is  to 
be  used.  In  some  States  the  same  power  is  given  to  any  Mayor 
or  chief  oflBcer  of  any  city  or  town  having  a  seal,  and  to  any 
officer  of  the  State  where  the  acknowledgment  or  proof  is  made, 
authorized  by  its  laws,  to  take  such  acknowledgment  or  proof, 
his  authority  being  certified  by  the  clerk  of  some  court  of  record, 
or  of  the  county,  city,  or  district  in  which  his  official  act  is  per- 
formed. 

The  statutory  provisions  of  some  of  the  States,  in  respect  to 
the  form  of  authentication  of  instruments  in  other  States,  are 
very  specific  and  particular.  All  these  provisions  are  directed 
to  the  same  end,  and  seek,  by  regulations  deemed  proper  and 
necessary  by  the  legislatures  of  the  respective  States,  to  guard 
against  fraud,  imposition,  undue  haste,  or  other  improper  prac- 
tices, in  respect  to  the  authentication  of  instruments  by  which 
the  title  to  land  is  to  be  alienated  or  affected. 

The  various  State  statutes,  regulating  the  execution  of  wills, 
differ,  perhaps,  even  more  than  those  which  apply  to  deeds  and 
their  authentication. 

Some  of  the  States  permit,  while  others  prohibit,  the  making 
of  olographic  wills ;  some  of  them  allow  nuncupative  wills  to  be 
made  under  specific  conditions  of  emergency,  whtle  others  con- 
fine the  power  to  soldiers  in  actual  military  service,  and  mari- 
ners when  at  sea.  Some  of  them  require  the  will  to  be  signed 
by  the  testator  in  person ;  others,  in  accordance  with  the  exist- 
ing statute  in  England  on  the  same  subject,  permit  a  signature 
by  another  person  at  the  direction  of  the  testator.  The  for- 
malities to  be  observed  in  executing  wills  vary  as  to  the  acts  to 
be  done  by  the  testator  and  by  the  witnesses,  as  well  as  to  the 
n  amber  of  witnesses  required. 
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The  declaration  or  publication  by  the  testator  of  the  instru- 
ment as  his  will,  required  by  the  English  statute  in  addition  to 
its  signing  and  the  written  attestation  of  the  witnesses,  is  also 
made  an  indispensable  prerequisite  of  validity  to  a  will  in  New 
York  and  New  Jersey,  but  in  most  of  the  States  this  formality 
is  not  essential ;  while  in  South  Carolina  no  particular  formali- 
ties are  required,  the  directions  in  the  English  statute  being 
usually  followed  in  practice. 

It  is  a  common  idea,  aided,  no  doubt,  by  the  practice  of  many 
members  of  the  profession,  that  a  will  must  be  sealed  as  well  as 
signed.  But  the  rule  of  the  common  law  in  this  respect,  which 
dispensed  with  a  seal,  has  been  generally  followed  in  the 
statutes  of  the  several  States.  The  revisers  of  the  statutes  of 
New  York,  in  their  note  to  the  statute  relating  to  the  execution 
of  wills,  state  that  in  the  sections  reported  by  them,  they  had 
endeavored  to  condense  the  provisions  of  tho  common  law  as 
understood  and  stated  by  Justice  Blackstone.  They  retained 
the  distinction  between  wills  of  real  and  personal  property,  and 
the  requirement  that  a  will  must  not  only  be  signed  by  the 
testator,  but  also  declared  by  the  testator,  in  the  presence  of 
witnesses,  to  be  his  will,  a  regulation  which,  in  many  of  the 
States,  has  been  dispensed  with,  the  act  of  signing  and  attesta- 
tion being  sufficient  to  give  validity  to  the  instrument  as  a  will. 

The  principles  established  by  the  authorities  applicable  to 
the  general  subject  of  the  authentication  of  deeds  and  the  exe- 
cution of  wills,  are  well  settled,  and  there  is  no  serious  conflict 
in  the  adjudged  cases. 

Statutory  requirements  as  to  the  mode  and  form  prescribed, 
must  be  strictly  followed,  but  a  substantial  compliance  with 
them  is  sufficient,  and  in  aid  of  the  certificate  of  acknowledg- 
ment and  proof,  reference  may  be  had  to  the  instrument  itself, 
or  to  any  part  of  it.  "  It  is  the  policy  of  the  law,"  says  Mr. 
Justice  Field,  in  the  opinion  of  the  Supreme  Court  of  the  United 
States,  in  Carpenter  vs.  Dexter,  8  Wall.,  613,  "to  uphold  cer- 
tificates where  substance  is  found,  and  not  to  suffer  convey- 
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ances,  or  the  proof  of  them  to  be  defeated  by  technical  or 
unsubstanlial  objections."  The  same  liberal  rule  has  been 
applied  in  aid  of  wills  where  the  proof  has  shown  a  real,  though 
not  an  exact  conformity  with  the  directions  of  the  statute 
applicable  to  its  execution. 

But  the  diversity  of  forms  alike  as  respects  deeds  and  wills, 
has  given  rise,  and  must  continue  to  give  rise,  to  a  multitude 
of  vexed  and  perplexing  questions,  in  both  the  Federal  and 
State  courts.  In  general,  every  State  recognizes  acts  done  in 
pursuance  of  the  laws  of  every  other  State  as  valid,  so  far  as 
those  laws  can  give  them  validity,  but  the  question  of  their 
effect  in  other  States  depends  upon  the  statutes  of  those  States 
as  construed  by  their  own  local  courts,  or  in  cases  of  contro- 
versy between  citizens  of  different  States,  as  construed  by  the 
Federal  courts.  There  is  thus  in  respect  to  this  whole  subject 
of  such  practical  concern  to  all  our  citizens,  affecting  at  vital 
points  the  acquisitions,  enjoyment,  and  transmission  of  the  title 
to  lands  throughout  our  entire  territory,  a  real  conflict  of  laws. 
As  respects  each  other,  the  several  States  of  the  Union  are,  so 
far  as  relates  to  the  making  and  the  enforcement  of  the  laws 
governing  the  acknowledgment  and  certification  of  deeds,  and 
the  execution  of  wills,  foreign  nations.  Their  respective  statutes 
have  no  extra-territorial  force. 

A  deed  properly  acknowledged  and  certified  in  Vermont,  may 
be  ineffectual  to  convey  the  title  to  lands  in  Illinois.  A  will 
valid  in  Pennsylvania  to  pass  the  title  to  lands  in  that  State, 
may  be  wholly  void  as  to  lands  in  Louisiana. 

The  Constitution  of  the  United  States,  it  is  true,  provides  (Art. 
4,  sec.  1),  "that  full  force  and  credit  shall  be  given  in  each  State  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State,"  and  Congress,  in  pursuance  of  the  power  conferred  by 
the  same  article,  has,  by  the  Act  of  May  26,  1790,  prescribed 
the  mode  of  authentication  of  the  statutes,  records,  and  judicial 
proceedings  of  the  States,  and  declares  that  *'  they  shall  have 
such  faith  and  credit  given  to  them  in  every  Court  within  the 
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United  States,  as  they  have  by  law  or  usage  in  the  Courts  of 
the  States  from  whence  the  said  records  are  or  shall  be  taken." 
But  this  statute,  as  well  as  the  constitutional  provision  which 
authorizes  it,  relates,  as  interpreted  by  the  Suprenie  C!oart, 
simply  to  the  acceptance  as  evidence  of  the  statutes,  records, 
and  proceedings  to  which  they  relate,  and  not  to  their  legal 
eflfect  (Thomson  vs.  Whitman,  18  Wall.,  457).  The  independence 
and  sovereignty  of  the  several  States  as  respects  local  and 
municipal  law  and  regulation,  except  so  far  as  they  have  been 
expressly  transferred  to  the  United  States  for  the  purposes 
specified  in  the  Federal  Constitution,  are  absolute  and  complete. 

No  more  striking  proof  or  illustration  can  be  found  of  the 
vital  force  of  the  law  as  a  science,  or  of  its  adaptability  to 
human  affairs,  than  by  observing  its  practical  operation  in  the 
thirty-eight  States  which  now  form  the  American  Union.  The 
lawyer,  trained  in  the  statutes  and  under  the  judicial  adminis- 
tration of  the  particular  State  of  his  nativity  or  adoption,  as 
he  passes  beyond  its  boundaries,  and  visits,  in  turn,  the  sister 
commonwealths,  finds  a  new  and  never  failing  source  of  interest  as 
he  encounters  in  each  a  separate  system  of  law  and  jurisprudence, 
self-centred,  complete  in  all  its  parts,  upholding  and  executing 
within  its  own  limits  of  jurisdiction  all  the  attributes  of  an 
independent  sovereignty,  while  in  relation  to  the  Federal  Union 
its  particular  code  is  administered  as  a  constituent  part  of  one 
harmonious,  comprehensive,  and  all-embracing  plan  of  govern- 
ment. 

But,  admirable  as  it  is,  this  system  of  diversity  and  indepen- 
dence in  the  separately  sovereign  States  of  the  common  Union 
tends  to  the  indefinite  multiplication  of  perplexing  questions  in 
reference  to  the  mode  and  effect  of  transactions  or  acts  under 
•  the  local  law  of  one  State,  to  take  effect  in  another  State.  In 
his  address  before  the  State  Bar  Association  of  New  York,  at 
its  last  annual  meeting,  Mr.  Justice  Miller  called  attention  to 
the  fact  that  under  the  existing  Acts  of  Congress  conforming 
the  practice  of  the  Federal  courts  to  the  codes  of  the  several 
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States,  those  courts  are  required  to  administer  the  varyiog  and 
different  systems  in  force  in  all  the  States.  This^  on  a  larger 
scale,  is  the  same,  anomaly  as  that  which  we  are  specially  con- 
sidering— the  great  and  needless  diversity  of  means  devised  for 
the  accomplishment  of  the  same  end.  The  embarrassment  of 
the  Federal  judges  amid  the  vexing  questions  which  thirty- 
eight  different  codes  produce,  is  kindred  to  that  which  every 
lawyer  has  experienced,  to  a  greater  or  less  degree,  in  the  an- 
noyance and  inconvenience  of  which  the  different  methods  of 
acknowledgments  and  certificates  in  the  several  States  are  the 
fruitful  source.  The  necessity  of  particular  and  minute  instruc-i 
tions,  as  to  every  step  in  the  execution  and  authentication  of  in- 
struments outside  of  his  own  State,  the  uncertainty  as  to  the 
latest  provisions  of  the  local  law,  the  fatal  facility  to  mistake 
which  is  characteristic  of  the  best-intentioned  justices  of  the 
peace,  the  perplexing  questions  so  often  arising  in  the  examina- 
tion of  titles,  from  defects  or  mistakes  in  certificates,  apparently 
trifling  in  themselves,  but  sometimes  the  turning  points  of  titles 
to  large  estates,  these  and  other  illustrations  will  occur  at  once 
to  the  professional  mind  and  memory  as  matters  of  common  ex- 
perience. 

It  is  manifest  that  the  ever  increasing  intimacy  of  business 
and  local  relations  throughout  the  country,  and  the  increase  of 
population,  tend  steadily  to  augment  the  evils  arising  from  the 
diversity  of  statutory  regulation  on  the  subject  of  acknowledg- 
ments of  deeds  and  the  execution  of  wills.  The  questions 
which  must  constantly  arise  upon  these  statutes  occupy  the 
time  and  thought  of  lawyers  and  judges  to  the  exclusion  or  in- 
terruption of  what  is  of  greater  value  and  importance.  They 
sdd  in  swelling  the  already  overburdened  calenders  of  our  courts, 
and  the  overgrown  mass  of  reported  judicial  decisions.  The 
American  bar  may  well  be  alarmed  at  the  rapid  growth  of  the 
State  and  Federal  reports.  Well  endowed  public  libraries 
alone  can  afford  the  funds  or  the  shelf  room  they  require.  The 
Federal  reports,  limited  to  the  Supreme  Court  of  the  United 
States,  and  the  Circuits  and  Districts  which  until  lately  have 
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aflforded  scanty  materials  for  the  reporter,  now  number  over 
200  volumes.  The  reports  of  the  State  courts  of  Kew  Eng- 
land and  New  York  alone  have  reached  nearly  750  volumes, 
while  the  remaining  thirty-two  States,  with  not  unequal  pace, 
all  contribute  their  annual  quota  to  the  formidable  list. 

•  

West  Virginia,  admitted  to  the  Union  in  1862,  has  already 
11  volumes  of  reports  of  its  Supreme  Court  of  Appeals.  In 
Minnesota,  admitted  in  1857,  up  to  July,  1877,  23  volumes  of 
Supreme  Court  reports  have  appeared.  In  Nevada,  admitted 
in  1864,  12  volumes,  and  in  Nebraska,  admitted  in  1867,  7  vol- 
umes have  been  published. 

Many  of  these  recent  reports  contain  valuable  contributions 
to  the  science  of  the  law  by  able  judges,  but  so  far  as  they  re- 
late, as  they  largely  do,  to  the  construction  and  application  of 
purely  local  statutes,  including  those  which  prescribe  particular 
forms  for  the  acknowledgment  of  instruments,  and  the  execution 
of  wills,  they  are  of  little  value  to  the  general  student  or  prac- 
titioner. 

It  certainly  needs  no  argument  to  show  that  if  practicable  it 
would  be  a  great  gain  if  substantial  uniformity  in  forms  of  ac- 
knowledgment and  the  execution  of  wills  in  the  different  States 
could  be  attained. 

It  is  difficult  to  find  any  good  reason  why  the  same  form 
for  the  acknowledgment,  proof,  or  certification  of  a  deed,  or 
any  other  instrument  affecting  real  estate,  should  not  be  the 
same  all  over  the  Union,  or  why  the  requisites  in  reference  to 
the  execution  and  attestation  of  wills  should  not  be  uniform. 
The  existing  English  statute — commonly  known  as  Lord  St. 
Leonard's  Act — prescribes  a  rule  for  Great  Britain  in  respect 
to  wills,  which  is  of  universal  operation  in  the  United  Kingdom, 
and  agrees  in  substance  with  the  statutory  requirements  of 
many  of  our  States.  It  would  be  easy  to  secure,  by  concur- 
rent legislation,  a  like  uniformity  in  the  United  States.  But 
in  respect  both  to  deeds  and  wills,  separate  legislation  is  neces- 
sary in  each  State.     Uniform  rules  upon  this  subject  can  be 
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secured  only  as  the  result  of  practical  convention  or  compact 
between  the  States.  The  rules  of  navigation  at  sea  have, 
after  long  effort,  gradually,  by  the  concurrence  of  maritime 
nations,  been  formulated  in  codes  which  substantially  agree,  so 
that  the  vessels  of  all  nations  on  the  high  seas  conform  to  uniform 
rules  adapted  to  the  varying  contingencies  of  navigation.  This 
result  has  been  accomplished  by  the  adoption  of  rules  tested  by 
the  experience  of  different  commercial  countries,  and  now  made 
applicable  to  the  wants  of  all.  The  rules  relating  to  acknowl- 
edgments, and  to  the  execution  of  wills,  depend,  like  the  rules 
of  navigation,  upon  general  principles;  but  the  rules  themselves 
are  arbitrary  and  technical,  and  in  their  particular  application 
depend  upon  the  terms  of  statutes,  and  not  upon  any  essential 
necessity  or  reason. 

It  cannot  be  doubted  that  a  genuine  and  well  directed  effort 
towards  reform,  or  at  least  co-operation,  in  this  matter  of  com- 
mon concern,  may  lead  to  speedy  and  important  changes  in  the 
direction  of  the  desired  uniformity.  The  usefulness  of  this 
Association  must  largely  consist  in  its  ability  to  initiate,  or  to 
aid  in,  measures  which  shall  aim  to  secure  uniformity  and 
simplicity  in  what  is  merely  demonstrative  in  the  law. 

The  aggregated  intelligence  of  a  profession  which  is  able,  in 
a  great  public  emergency,  to  improvise  a  method  of  determining 
the  succession  of  the  executive  department  of  the  national  gov- 
ernment, and  which  finds  in  the  ancient  writs  and  processes  of 
the  common  law  of  the  Mother  Country,  the  ready  instruments 
for  controlling  the  functions  of  local  magistracies,  and  directing 
the  machinery  of  municipal  law  in  our  newer  system  of  free 
government,  ought  to  be  able  to  frame  a  code  adapted  to  general 
use  throughout  our  country,  embodying  the  essential  requisite* 
which  should  attend  the  acknowledgment  of  a  deed  to  a  city 
lot  or  a  section  of  prairie  land,  or  the  execution  of  a  last  will. 

It  may  be  said  that  the  necessity  for  uniformity  in  the  statute 
law  of  the  several  States  applies  with  so  much  greater  force  to 
the  form  of  deeds  and  mortgages  than  to  that  of  their  acknowl- 
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edgment  or  authentication.  But  granting  this,  the  subject  of 
the  acknowledgments  and  proof  of  deeds,  and  the  execution  of 
wills,  forms  a  distinct  branch  of  statutory  regulation,  and  may 
properly  be  dealt  with  independently  of  any  other  branch.  The 
adoption  by  the  different  States  of  simple  and  identical  forms 
to  be  used  as  -required  by  the  circumstances  of  each  case,  and 
the  conferring  upon  the  same  classes  of  magistrates  in  all  the 
States  the  power  to  take  acknowledgments  and  proofs  with  a 
uniform  method  of  certification  as  to  their  authority  to  act,  and 
the  adoption  of  a  like  uniform  mode  of  executing  and  attesting 
wills  would  tend  largely  to  relieve  the  profession  and  the  courts 
throughout  the  country  from  grave  and  needless  embarrass- 
ments, and  to  aid  in  securing  that  exactness  and  precision  which 
are  to  so  large  an  extent  the  favorite  objects  of  the  law. 

Confining  themselves  therefore  to  this  single  branch  of.  prac- 
tical jurisprudence,  the  committee  submit  the  foregoing  sug- 
gestions, in  which  they  have  sought  simply  to  bring  to  the 
notice  of  the  Association  facts  familiar  to  the  profession,  need- 
ing no  elaborate  illustration,  and  indicating  by  their  mere  state- 
ments the  remedy  for  the  evil  to  which  they  relate.  If  uni- 
formity in  the  prescribed  statutory  methods  of  performing  acts 
which  are  in  substance  the  same  in  all  the  States,  and  which 
are  being  daily  transacted  in  some  .of  them  to  take  effect  in 
others,  is  really  desirable,  it  can  be  attained  by  intelligent,  com- 
bined, and  persevering  effort  on  the  part  of  members  of  this 
Association  looking  to  and  securing  such  concurrent  legislation 
by  the  States  as  shall  give  the  sanction  of  each  separate  sove- 
reignty to  a  common  code  recognized  and  adopted  by  all. 

Besides  mere  uniformity  in  practice,  it  is  important  that  the 
essential  requisites  of  the  acts  we  are  considering  should  be 
secured  by  positive  statute.  A  stricter  rule  than  exists  in  some 
of  the  States  should,  we  think,  prevail  in  reference  to  the  main 
element  which  makes  the  acknowledgment  of  a  deed  a  safe- 
guard in  the  transmission  of  estates,  the  establishment  of  the 
identity  of  the  person  executing  or  acknowledging  the  instru- 
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ment  with  the  owner  of  the  estate  conveyed.  Instances  could 
probably  be  given  by  every  lawyer  in  active  practice  of  cases 
where  by  false  personation  and  fraud,  persons  have  been  deprived 
of  their  estates,  or  seriously  embarrassed  in  the  enjoyment  of 
them,  and  where  the  mischief  might  have  been  prevented  but 
for  the  lax  and  insufficient  provisions  of  the  statutes  in  respect 
to  acknowledgments.  The  requirement  of  knowledge  on  the 
part  of  the  officer  taking  the  acknowledgment  of  the  person 
making  it,  and  the  proper  certification  of  the  fact,  or  of  com- 
petent proof  as  to  identity,  would  seem  to  be  indispensable  to 
any  proper  form  for  general  use.  These  and  other  safeguards 
looking  to  the  prevention  of  fraud  or  mistake  could  easily  be 
matured  by  concurrent  action  to  that  end. 

In  reference  to  particular  forms  which  might  be  the  subjects 
of  general  acceptance,. the  committee  have  not  felt  authorized, 
nor  are  they  prepared,  to  report  at  present.  Such  forms  should 
be  carefully  matured,  after  conference  and  co-operation  between 
members  of  the  Association  representing  all  the  States.  It  can- 
not be  expected  that  the  legislatures  of  those  States  in  which 
the  forms  now  existing  are  very  simple,  would  be  willing,  except 
for  sufficient  reason  and  on  due  deliberation,  to  make  them 
more  complex,  while  the  more  elaborate  forms  in  use  in  other 
States  are  founded  upon  views  which  may  not  easily  yield  to  the 
demand  for  uniformity.  But  much  can,  doubtless,  be  readily 
accomplished  by  assimilating  the  forms  and  methods  of  the 
majority  of  the  States  in  which  the  existing  differences  relate  to 
what  is  non-essential  or  easy  of  modification,  and  in  time  it  may 
well  be  hoped  that  substantially  uniformity  can  be  reached.  As 
the  result  of  the  views  embodied  in  this  report,  the  committee 
report  for  the  consideration  of  the  Association,  and  recommend 
the  adoption  of  the  following 

RESOLUTION. 

Itesolved,  That  in  the  judgment  of  the  Association  it  is  greatly 
toibe  desired  that  action  be  taken  by  the  several  States,  by  proper 
and  concurrent  legislation,  to  secure  uniformity  in  the  acknowl- 
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edgment  and  authentication  of  deeds,  and  other  instruments 
affecting  real  estate,  and  in  the  mode  of  executing  and  attesting 
wills ;  and  to  this  end  the  several  Local  Councils  of  the  Associ- 
ation are  hereby  directed  to  co-operate  with  the  Committee  on 
Jurisprudence  and  Law  Reform,  as  the  committee  may  request 
and  indicate,  in  the  preparation  of  forms  of  acknowledgment, 
proof,  and  authentication  of  such  instruments,  and  of  regulations 
as  to  the  execution  and  attestation  of  wills,  with  a  view  to  secur- 
ing such  uniformity,  the  same  to  be  reported  by  the  committee 
to  the  Association  at  its  next  annual  meeting. 

All  of  which  is  respectfully  submitted, 

WM.  ALLEN  BUTLER,  Chairman, 
SIMEON  E.  BALDWIN, 
HENRY  HITCHCOCK. 


OF   THE 

COMMITTEE  ON  LEGAL  EDUCATION 

AND 

ADMISSIONS  TO  THE  BAR. 

CARLETON  HUNT,  of  Louisiana,  Chairman. 


To  THE   PHESIDENT  AND   MEMBERS  OF  THE  AMERICAN   BaR 

Association  : — The  Committee  on  Legal  Education  and  Admis- 
sions to  the  Bar  have  the  honor  to  make  the  following  report : 

The  Committee  are  profoundly  sensible  of  the  importance  of 
the  subject  referred  to  their  consideration. 

Education  is  the  parent  of  public  and  of  private  virtue.  By 
devotion  to  her,  men  become  profound,  expert,  learned,  and 
polished.  The  study  of  their  rights  fits  them  for  liberty.  Dis- 
cipline enforces  the  duty  of  obedience,  and  bestows  at  the  same 
time  the  qualifications  which  are  indispensable  to  the  ruler. 
Thus,  through  the  medium  of  instruction,  society  is  controlled 
and  improved,  and  mankind  is  enobled. 

Free  countries  cherish  these  principles.  Liberty  and  security 
depend  upon  them.  Where  they  have  been  implanted  in  the 
hearts  of  men  they  triumph  over  ignorance,  error,  and  wrong ; 
put  a  term  to  the  agitation  and  violence  incident  to  popular 
government,  invigorate  and  perpetuate  it. 

The  American  Bar  Association  was  established  to  accomplish 
these  and  similar  beneficent  ends;  to  advance  the  science  of 
jurisprudence,  and  promote  the  administration  of  justice  and 
uniformity  of  legislation  throughout  the  Union,  and  to  encour- 

(209) 
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age  cordial  intercourse  among  the  members  of  the  American 
Bar. 

• 

Coming  together  from  widely-separated  parts  of  our  common 
country,  the  members  have  realized  without  difficulty  that  they 
were  known  to  one  another  before  they  met.  The  rank  and 
standing  of  members  of  the  profession  in  the  different  localities 
to  which  they  belong  is  notoriously  well  settled.  In  no  other 
profession  are  principles  of  subordination  more  firmly  estab- 
lished. The  deference  shown  to  experience. and  length  of  ser- 
vice at  the  bar;  the  distinction  which  follows  reputation  for 
learning  and  talents ;  and  the  precedency  accorded  to  lawyers 
who  have  moulded  the  law  by  obtaining  from  the  courts  leading 
adj.udicaUon8,  are  conspicuous  features  of  professional  existence 
everywhere  in  America.  It  comes  to  pass  by  the  natural  course 
of  things,  not  necessary  to  be  further  dwelt  upon,  that  the  con- 
sideration which  the  successful  practitioner  attains-  where  he 
happens  to  live,  enlarges  gradually  as  he  makes  progress,  until 
it  is  felt  throughout  the  State  to  which  he  belongs,  and,  reach- 
ing beyond  the  State,  is  carried  to  his  professional  brethren 
abroad.  In  the  .presence  of  members  of  this  Association,  it  is 
not  going  too  far  to  add,  that  there  are  a  number  of  gentlemen 
of  the  bar  who  realize  a  still  larger  distinction,  and  reach  repu- 
tation co-extensive  with  the  limits  of  the  country  itself. 

There  is  no  reason  why  persons  like  those  referred  to,  whose 
lives  have  been  spent  in  study,  and  whose  exertions  have  contrib- 
uted to  strengthen  the  ties  of  society,  and  to  the  amendment 
and  perfection  of  the  law,  should  not  be  received  by  the  courts 
of  other  States  than  their  own  upon  the  same  footing  which 
they  hold  at  home.  The  practitioner  of  medicine,  who  travels 
abroad,  is  received  everywhere  upon  no  other  credentials  than 
his  diploma  furnishes,  into  the  bosom  of  the  elevated  and 
devoted  profession  of  which  he  is  a  member.  The  services  of 
the  civil  and  mining  engineer;  those  of  the  botanist,  the  mine- 
ralogist, and  the  chemist,  are  eagerly  sought  for,  and  the 
character  of  such  persons  recognised  and  deferred  to  wherever 
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known;  and  it  is  conceded  that  the  best  interests  of  society  are 
concerned  in  giving  employment,  and  in  doing  honor  to  pro- 
ficients of  this  description. 

No  satisfactory  reason,  it  is  submitted,  can  be  given  why  a 
different  practice  should  be  allowed  to  prevail  regarding  mem- 
bers of  the  bar;  why,  for  example,  in  the  State  of  New  York, 
a  lawyer  who  has  practised  many  years  in  another  State,  cannot 
appear  in  the  courts  until  he  has  served  a  clerkship  of  one 
year  in  the  State ;  why  in  the  State  of  Louisiana  there  is  no 
right  at  all  to  practise  his  profession  secured  a  lawyer  from 
another  state,  no  matter  how  experienced  he  may  be,  unless  he 
begins  all  over  again,  and  undergoes  an  apprenticeship,  unsuit- 
able and  improper,  unless  in  the  commencement  of  professional 
life.* 

The  Committee  do  not  doubt  that  there  will  be  acquiescence 
in  their  views  on  this  part  of  the  subject  referred  to  them. 
Membership  in  a  great  and  learned  profession  like  the  law, 
ought  to  carry  with  it  presumption  of  merit ;  and  experience 
and  distinction  are  of  right  entitled  to  recognition.  It  must 
add  to  the  ties  which  already  connect  the  States ;  it  must  pro- 
mote good  neighborhood  and  sympathy ;  stimulate  the  pursuit 
of  knowledge,  and  establish  a  just  comity  everywhere  in  the 
country,  to  regulate  the  standing  as  men  of  science  in  the 
Union  of  gentlemen  admitted  to  practice  in  their  own  States.f 

It  appears  to  the  Committee  eminently  proper  that  the  sub- 
ject of  qualifications  of  candidates  for  admission  to  the  bar 
should  receive  the  consideration  of  the  Association.  It  has 
been  said  that  the  American  Bar  is  the  only  one  in  the  world 
which  does  not  concern  itself  about  the  qualifications  of  candi- 

*  Bept.  Committee  N.  Y.  Bar  Ass'n,  p.  10. 

t  The  French  law  of  March  13,  1804  (see  chaps.  14,  16,  16),  accorded  to  doc- 
tors and  lioentiatee  of  foreign  universities,  who  had  practised  their  profession 
daring  six  months  in  the  kingdom  before  the  promulgation  of  the  law,  or  been 
dnly  inscribed  on  the  list  of  lawyers,  equal  rights  with  the  graduates  of  the 
aniversitieB  of  France.    Code  Universitaire,  p.  60. 
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dates  for  admission  to  its  ranks,  and  their  manners  and  morals 
after  they  are  admitted.  Such  a  remark,  if  it  were  true,  in- 
volves a  great  reflection.  Perhaps  a  greater  could  hardly  be 
made.  It  is  time  then  to  silence  it.  It  is  fit  to  have  it  spoken 
no  more.  What  greater  interest  can  the  bar  have  than  the 
education  of  its  members;  and  what  union  is  more  intimate 
than  that  which  exists  between  education  and  character? 

The  Committee  does  not  stop  to  consider  the  truth  or  falsity 
of  another  charge  also  made  in  a  most  responsible  quarter,* 
that  the  general  standard  of  professional  learning  and  obligation 
began  to  decline  in  the  greatest  of  American  cities  about  the  y^ar 
1840,  and  preserved  a  downward  tendency  until  1870,  when  it 
reached  its  lowest  ebb.  It  is  suflBcient  to  note  that  this  is  ascribed 
to  the  changes  in  laws  regulating  admissions  to  the  bar,  and  by 
means  of  which  the  ignorant,  and,  it  is  said,  the  unprincipled, 
were  launched  on  professional  experience  and  temptations  in 
extraordinary  numbers,  without  preparation  of  any  suitable 
kind.  The  statement  is  widely  published  to  our  discredit  by 
fellow  countrymen  of  our  own,  and  without  meeting  with  denial, 
that  a  wiser  and  more  virtuous  superintendence  is  practised  in 
England  and  in  France;  and,  as  a  natural  and  necessary  conse- 
quence, that  the  sources  from  which  the  profession  must  be 
supplied  have  been  kept  more  pure  and  honorable  in  those 
countries  than  in  the  United  States. 

Without  assuming  the  responsibility  of  endorsing  such  a 
view,  it  may  be  safely  asserted  that  the  true  instrumentality 
for  improvement  in  our  country  now  is,  as  it  has  always  proved 
to  be  elsewhere,  the  school  of  law. 

It  is  shown  in  the  history  of  Virginius,  that  schools  where 
the  Laws  of  the  Twelve  Tables  were  publicly  taught,  were  to 
be  found  in  Rome  as  far  back  as  the  fifth  century  before  the 
advent  of  our  Lord.  A  course  of  legal  study,  lasting  five  years 
in  place  of  four,  was  prescribed  by  the  Emperor  Justinian  for 


*See  Committee's  Rep.  N.  Y.  Bar  Ass'n,  pp.  11-13. 
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students  of  the  law.  Every  care  was  extended  to  them  and  to 
professors  of  law ;  and,  on  considerations  of  public  policy,  it  was 
forbidden  to  hold  schools  of  law  except  at  Rome,  Constantinople, 
and  Berytus.  Justinian  designated  the  latter  city  as  The  Nuise 
of  Legal  Science,  Through  schools  of  law,  established  by  favor 
of  government,  first  at  Bologna,  and  springing  up  later  in  other 
places  in  Italy  and  in  France,  knowledge  of  the  civil  law  was 
restored  to  Europe  on  the  re-appearance  of  the  Pandects  (A.  D. 
1135).  Winerius  (or  Irnerius),  Martinus  of  Cremona,  Bulgarus, 
of  the  golden  mouth,  08  aurexim^  and  his  successors,  Accursius 
and  othera  were  professors  of  it.  (A.  D.  1135-1229.)  (Pan- 
dectes  Fran5ai8e8,  Vol.  •!,  p.  108,  introduction).  In  1149 
Vacarius,  a  Lombard,  went  to  Oxford,  in  England,  founded 
there  a  school  of  Roman  civil  law,  and  delivered  a  course  of 
law  lectures.  (Mackenzie's  Roman  Law,  p.  35.)  For  a  period 
of  four  centuries  jurisprudence  found  congenial  companionship 
in  literature  and  poetry;  and  there  was  a  diffusion  of  it  in  con- 
nection with  them.  Dante  was  born  five  years  after  the  death 
of  Accursius ;  Petrarch  and  Bocaccio  were  contemporaries  of 
Bartolus,  the  wonderful  jurist  who  was  able  to  instruct  in  the 
law  at  the  age  of  twenty ;  and  fugitive  Greeks  from  Constanti- 
nople, by  raising  the  standard  of  learning  in  Italy,  greatly 
improved  jurisprudence.  Angelus  Politianus  the  friend  and 
protege  of  Lorenzo  de'  Medici  contributed  powerfully  to  join 
classical  literature  with  the  study  of  the  law.  The  sixteenth 
century  is  remarkable  for  legal  luminaries,  Duarenus,  pro- 
fessor of  Reman  law  in  Paris,  Doneau,  Zasius,  professor  at 
Freiburg,  Hotomannus,  Brissonius,  and  above  all  Cujacius,  the 
professor  of  Bourges,  whose  renown  in  the  schools  was  so  great 
that  at  mention  of  his  name  every  one  took  off  his  hat.  His 
works,  so  to  speak,  revived  the  writings  of  all  the  ancient 
jurisconsults.  Andreas  Alciat  deserves  to  be  mentioned.  He 
attracted  as  a  professor  an  incredible  number  of  students  of 
the  law  in  different  countries.  He  taught  first  at  Pavia,  after- 
wards at  Bourges,  a  second  time  at  Pavia,  then  at  Bologna,  and 
finally  at  Ferrara.  Francis  *I  of  France  and  the  duke  of  Milan 
14 
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contended  for  the  glory  of  possessing  him  as  a  great  instructor 
in  the  civil  law. 

The  Roman  law  was  cultivated  with  great  success  in  Spain 
and  the  Netherlands,  especially  after  the  sixteenth  century. 
Grotius,  Vinnius,  Huber,  Voet,  Everard  Noodt,  Schulting  and 
Bynkershoek  are  names  of  great  civilians.  The  law  professors 
of  Holland,  in  the  seventeenth  century,  attained  the  highest 
reputation  and  attracted  large  crowds  of  students  to  Leyden 
and  Utrecht. 

More  than  a  century  (A.  D.  1696-1699)  after  the  death  of 
Alciai,  d'Aguesaeau  exclaimed  in  a  burst  of  eloquence  :  "  The 
profession  of  the  law  is  as  ancient  as  Justice,  as  noble  as  virtue 
itself.  But  it  necessarily  results  that  it  calls  for  all  the  solic- 
itude of  government.  It  concerns  too  closely  the  fortune, 
the  honor,  and  the  life  itself  of  citizens  to  be  left  neglected. 
Those,  whose  purpose  it  is  to  practise  it,  ought  to  be  held  to 
make  proof  of  their  studies,  of  their  capacity,  of  their  good 
morals,  and  of  their  probity." 

On  the  continent,  Heineccius,  the  German,  who  died  at  Halle 
in  1741,  earned  great  reputation  and  authority  as  a  professor 
of  law.  It  was  the  professorship  in  the  University  of  Orleans 
which  furnished  Pothier,  whose  genius  was  not  unlike  that  of 
Heineccius,  the  coveted  opportunity,  seven  years  afterwards,  for 
completing  his  wonderful  work  entitled  Pandectce  JustiniaTwc. 
It  restored  order  where  confusion  had  prevailed,  forged  the 
chain  to  connect  conclusions  with  the  principles  from  which 
they  are  derived,  spread  light  amidst  the  surrounding  dark- 
ness, and  earned  for  its  author  universal  fame  and  immortality. 
(French  Pand.,  Vol.  1,  Intro.,  p.  111.  PandecUz  Justiniance, 
Tom.  Prim.  Nov.  Ed.  Oratio,  p.  4.) 

In  England  the  great  Lord  Mansfield  held  to  the  same  view 
in  this  connection  which  is  urged  by  the  Committee.  He  attri- 
buted throughout  life  great  importance  to  the  proper  instruction 
of  students  of  the  law,  because  this  he  thought  advanced  the 
public  good.      Lord   Chief  Justice  Campbell  says  he  consid- 
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ered,  in  common  with  other  wise  observers,  that  lectures  and 
examinations  afford  the  best  opportunities  for  acquiring  profes- 
sional knowledge.  Time  fails  the  Committee  to  appeal  to  other 
examples,  and  to  additional  authority  of  modern  date.  It  must 
suffice,  in  this  place,  to  allude  only  to  illustrious  teachers  of 
law  of  recent  times,  and  of  our  own  day  in  particular,  in  France, 
in  Germany,  in  England,  and  in  America.  The  countrymen  of 
Pothier  have  hastened  to  follow  his  example,  and  have  endeav- 
ored to  emulate  his  fame  as  an  instructor  of  youth.  It  is  a 
difficult  task  to  do  them  justice.  Drawing  their  inspirations 
from  the  pure  fountains  of  the  Eoman  law,  and  the  profound 
consultations  which  signalized  the -adoption  of  the  Code  Napo- 
leon, and  the  subsequent  development  of  its  principles,  they 
have  treated  the  law  with  a  degree  of  scientific  method,  a  depth 
of  knowledge  and  wisdom,  and  with  a  splendor  of  style  and 

m 

composition,  which  cannot  fail  to  arouse  admiration.  Given 
considerably  to  controversy,  they  are  in  this  respect  not  unlike 
the  jurisconsults  of  Rome,  but  like  the  latter,  they  keep  always 
present  before  them  the  dignity  of  the  texts  they  are  called  on 
to  expound.  They  do  not  treat  them  like  mere  advocates,  but 
discourse  in  the  impartial  spirit  of  great  jurists  searching  after 
truth.  They  have  advanced  the  law  as  a  science,  and  afford 
safe  guides  in  reasoning,  and  authority  to  courts  of  justice. 

In  Germany,  in  the  nineteenth  century,  the  noble  ardor  of 
the  sixteenth  has  been  rekindled.  The  teaching  of  the  jurists  of 
the  Historic  School  is,  that  law  is  a  growth  and  not  a  product, 
and  that  it  cannot  be  understood  without  scientific  study  of  it 
from  its  beginnings.  Lord  Mackenzie  (Roman  Law,  p.  44)  gives 
as  distinguished  in  this  connection  the  names  of  Hugo,  Haubold, 
Thibaut,  and  Niebuhr ;  and  in  our  day  Mackeldy,  Marezoll,  and 
Warnkcenig.  Puchta,  whose  style  has  been  likened  to  that  of 
Chancellor  Kent,  Bruns,  Gneist,  Holtzendorff  (afterwards  pro- 
fessor at  Munich)  are  illustrious  in  the  history  of  the  legal  fac- 
ulty of  Berlin.  Momm3en,Zachariae,Schles3ingen,and  Maxen  are 
identified  with  that  of  GoLtingen.  Frederick  Charles  Von  Sav- 
igny,  who  died  in  1861,  famous  as  the  historian  of  the  Roman 
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law  for  the  period  of  the  Middle  Ages,  was  a  professor  at  Ber- 
lin ;  and  Charles  Von  Vangerow,  author  of  a  treatise  on  the 
Pandects,  pronounced  to  be  admirable,  was  a  celebrated  lecturer, 
and  professor  of  Roman  law  at  the  university  of  Heidelberg. 

In  our  own  time  few  persons  show  any  disposition  to  ques- 
tion the  conclusion  of  Lord  Mansfield.  There  can  be  no 
more  valuable  opinion  concerning  it  than  that  of  Judge  Story. 
He  considered  it  manifestly  correct,  and  characterised  the  one 
opposed  to  it  as  a  delusion.  (Misc.  Writings,  pp.  91,  92.)  He 
was  himself  a  learned  and  greatly  distinguished  professor,  and 
all  his  abilities  and  all  his  views  inclined  him  constantly  and 
strongly  to  the  right  side. 

There  is  little  if  any  dispute  now  as  to  the  relative  merit  of 
education  by  means  of  law  schools,  and  that  to  be  got  by  mere 
practical  training  or  apprenticeship  as  an  attorney's  clerk. 
Without  disparagement  of  mere  practical  advantages,  the  ver- 
dict of  the  best  informed  is  in  favor  of  the  schools. 

The  benefits  which  they  offer  are  easily  suggested,  and  are 
of  the  most  superior  kind.  They  afford  the  student  an  acquaint- 
ance with  general  principles,  difficult,  if  not  impossible  to  be 
otherwise  obtained ;  they  serve  to  remove  difficulties  which  are 
inherent  in  scientific  and  technical  phraseology,  and  they  as  a 
necessary  consequence  furnish  the  student  with  the  means  for 
clear  conception  and  accurate  and  precise  expression.  They 
familiarize  him  with  leading  cases,  and  the  application  of  them 
to  discussion.  They  give  him  the  valuable  habit  of  attention, 
teach  him  familiar  maxims,  and  offer  him  the  priceless  oppor- 
tunities which  result  from  contact  and  generous  emulation. 
They  lead  him  readily  to  survey  the  law  as  a  science,  and  imbue 
him  with  the  principles  of  ethics  as  its  true  foundation.  "  Dis- 
puting, reasoning,  reading  and  discoursing"  become  his  con- 
stant exercises;  he  improves  remarkably  as  he  becomes  ac- 
quainted with  them,  and  attains  progress  otherwise  beyond  his 
reach. 

If,  then,  the  schools  of  law  in  America  were  what  they  ought 
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to  be,  every  advantage  which  is  attainable  would  be  offered  by 
them.  They  would  prepare  the  young  men  ambitious  of  a  pro- 
fessional career,  systematically  and  scientifically,  and  year  after 
year  add  them  in  sufficient  number  to  the  ranks  of  the  pro- 
fession. 

Unfortunately,  however,  this  is  not  the  case.  The  Commit- 
tee do  not  desire  to  discredit  those  seminaries  of  legal  learning 
which  have  constantly  striven  for  improvement,  and  which  in 
the  face  of  many  adverse  obstacles,  trials,  and  discouragements, 
have  always  endeavored  to  advance  the  standard  of  professional 
studies  and  attainments.  Let  it  be  remembered  to  their  honor 
that  there  are. such  schools,  and  let  it  be  hoped  that  their  ex- 
ample may  serve  to  inspire  others.  It  is  only  just  to  add  here 
that  rare  as  didactic  efficiency  and  ability  in  law  lecturers  are 
well  known  to  be,  the  United  States  are  able  to  point  to  a  num- 
ber of  such  distinguished  for  the  highest  degree  of  success. 

But  it  is  difficult  to  deny  that  there  are  American  colleges 
not  deserving  of  commendation.  Institutions  where  the  course 
is  unjustifiably  limited  and  circumscribed;  where  the  term  of 
study  is  evidently  too  brief  for  useful  purposes ;  where  students 
continue  to  be  invited,  when  they  are  unfit  by  reason  of  deficient 
education  and  want  of  contact  with  liberal  studies,  to  wrestle 
with  the  difficulties  of  the  law ;  where,  in  a  way  unworthy  of 
the  cause  of  legal  learning,  a  spirit  of  competition  to  attract 
greater  numbers  than  are  to  be  found  in  other  establishments, 
is  allowed  to  obtain  control;  where  examinations,  which  are 
such  only  in  name,  t^ike  the  place  of  a  searching  scrutiny  of  the 
student's  acquirements;  where  there  is  no  connection  with  any 
influence,  except  that  of  a  faculty  insufficient  to  meet  the 
demands  of  a  progressive  time ;  where  there  are  no  exercises 
sufficiently  serious  to  try  and  develop  the  abilties  the  student 
may  have ;  and  where  degrees  are  thrown  away  on  the  undeserv- 
ing and  the  ignorant. 

The  same  abuses,  with  those  just  named,  made  themselves* 
felt  in  France  in  the  law  schools,  at  the  time  when  the  co-exist- 
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ence  of  the  customary  and  the  written  law  of  that  country  gave 
rise  to  so  much  confusion  and  difficulty.  Uniformity  in  legis- 
lation is  naturally  the  aim  of  great  abilities ;  on  the  other  hand, 
the  contemplation  of  it  is  overwhelming  to  inferior  minds.  The 
enactment  of  the  Code  Napoleon  was  an  era  in  the  history  of 
the  law.  It  gave  order  and  symmetry  to  French  jurisprudence, 
and  fulfilled  the  best  anticipations.  Civilization  received  lasting 
benefits,  mankind  were  improved,  and  the  science  of  government 
progressed.  Legal  education  naturally  felt  the  change.  It  im- 
mediately attracted  attention,  and. there  arose  a  demand  for 
reform,  and  for  a  better  legal  training.  Methods  of  instruction 
in  the  law  schools  were  scrutinized,  just  as  they  are  examined 
at  the  present  time  in  our  country,  and  were  subjected  to  sim- 
ilar criticism.  A  higher  standard  was  insisted  on  for  legal 
education,  and  the  ways  of  reaching  it  investigated  and  discus- 
sed. Why  is  it — the  French  jurists  argued — and  argued  un- 
answerably— that,  while  a  physician  is  compelled  to  prove  his 
professional  qualifications  by  a  diploma,  government  does  not 
enforce  a  similar  test  in  the  case  of  the  candidate  for  the  privi- 
leges of  a  practising  lawyer  ?  (Pandectes  Fran^aises,  Vol.  1, 
pp.  2,  21,  247.) 

France  made  provision  for  the  organization  and  support  of 
her  schools  of  law.  According  to  the  law  of  March  13,  1804, 
Art.  1,  (23  Ventdse,  An  XIII,)  to  date  from  September  21, 
1809,  (1  Vendemiaire,  An  XVII,)  it  was  prohibited  for  any  to 
practise  the  calling  of  a  lawyer  before  the  courts  without  having 
duly  presented  his  diploma,  or  his  letters  as  a  licentiate  in  law 
(licenci^  en  droit),  procured  from  the  universities.  The  ordi- 
nary course  of  study  was  three  years.  The  professors  were  to 
conduct  the  examinations,  but  in  the  presence  of  State  Inspec- 
tors. The  latter  reserved  to  themselves  the  right  to  examine. 
Code  Universitaire  pp.  59,  60,  61. 

The  discussions  in  England,  in  1872,  both  in  and  out  of  Parlia- 
ment, on  Lord  Selborne's  bill  for  the  establishment  of  a  general 
school  of  law,  showed   the  prevalence,  it  is  claimed,  in  that 
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country  of  an  equally  strong  and  enlightened  public  opinion  and 
to  the  same  eflFect.  The  bill  made  the  certificate  of  the  exam- 
iners of  the  school  essential  to  admission  to  the  bar.  Kept. 
Comm.,  N.  Y.  Bar  Ass'n,  New  York,  1876,  p.  20. 

In  Germany  no  one  is  admitted  to  the  bar  who  has  not  been 
through  the  full  university  course,  and  this  of  itself  presupposes 
the  gymnasial  course. 

A  faculty  is  a  number  of  learned  men  in  a  college,  associated 
together  for  certain  objects.  Entrusted  with  the  interests  of 
knowledge  they  are  invested  with  honorable  functions  and  titles, 
and  have  the  right  of  bestowing  privileges  and  degrees  upon 
others.  To  secure  this,  corporate  powers  are  given,  and  in  the 
case  of  the  American  law  schools  there  has  been  special  legis- 
lation in  their  behalf,  whereunder  graduates  are  admitted  to 
practice  without  examination  in  the  courts.  If,  as  the  Committee 
hope,  the  usefulness  of  the  schools  is  to  be  universally  acknowl- 
edged, and  their  authority  in  the  end  made  essential  as  a  quali- 
fication for  practising,  they  must  be  brought  into  a  closer  sym- 
pathy and  contact  with  the  profession  than  is  now  to  be  found, 
and  submit  to  restraints  which  the  necessity  of  the  case  make 
indispensable.  It  is  unjust  to  students,  and  a  fraud  on  the 
public,  to  recommend  them  as  practitioners  until  they  reach 
some  creditable  degree  at  least  of  skill  and  knowledge.  As  the 
requirements  of  a  better  legal  education  make  themselves  felt, 
proper  steps  to  reach  it  must  be  taken,  and  those  of  our  colleges 
which  may  neglect  them,  will  not  only  suffer  by  comparison  with 
others  where  the  spirit  of  progress  controls,  but  also  serve  to 
bring  in  danger  the  privileges  which  it  is  the  interest  of  all  to 
render  secure. 

As  a  general  thing  considerable  attention  is  given  at  the 
present  time  in  the  schools  to  the  local  municipal  law,  the  law 
of  contracts,  and  of  real  estate,  equity  jurisprudence,  commer- 
cial law,  evidence,  and  pleading.  And  it  may  be  conceded, 
without  affecting  the  position  assumed  by  the  Committee,  that 
the  instruction  in  the  branches  referred  to  is  all  that  it  ought 
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to  be.  But  the  same  praise  cannot  be  justly  given  in  relation 
to  other  studies :  that  is,  it  cannot  be  said  that,  generally  speak- 
ing, they  have  in  the  United  States  a  due  share  in  courses  of 
instruction.  Reference  may  be  here  made  to  the  study  of  the 
Roman  civil  law,  public  law,  the  maritime  law,  comparative 
jurisprudence,  constitutional  history,  and  political  science. 

It  is  believed,  for  instance,  that,  unless  in  exceptional  cases, 
our  law  schools  have  never,  for  any  considerable  period,  fur- 
nished students  with  the  opportunity  to  be  derived  from  a  full 
scientific  course  upon  the  Roman  civil  law.  The  statement  of 
such  a  fact  is  itself  one  of  the  most  unfavorable  commentaries 
that  the  subject  affords  in  relation  to  legal  training  in  this 
country.  Indeed,  no  excuse  can  be  made  for  it.  The  civilians 
by  whose  labor  the  jurisprudence  of  this  country  has  been 
strengthened  and  adorned — Story,  Kent,  Ware,  Livingston, 
Dupon9eau,  Martin,  Moreau-Lislet,  Roselias,  and  others^ 
have  been  followed  by  few  teachers,  where  there  ought  to  have 
been  many.  The  loss  to  learning  which  has  been  suflFered  as  a 
consequence  it  is  impossible  to  estimate.  Perhaps  some  idea  of 
it,  however  imperfect,  may  be  formed  by  referring  only  to  the 
benefits  which  have  resulted,  even  under  existing  circumstances, 
from  the  influence  of  the  civil  law.  They  are,  of  course,  too  numer- 
ous to  be  pointed  out  on  the  present  occasion.  Suffice  it  to  say 
that  the  movement  everywhere  observable  in  favor  of  codifica- 
tion and  the  use  of  the  symmetry  and  scientific  accuracy  of  the 
Roman  jurisprudence;  simplicity  in  the  execution  of  testa- 
ments; knowledge  of  the  principles  of  procedure  in  the  instance 
of  courts  of  admiralty  and  maritime  jurisdiction;  the  spread 
over  the  American  States  of  the  doctrine  of  partnership  in 
commendam,  and  the  rising  liberality  in  the  general  law  of 
partnership,  are  all  traceable  to  the  study  of  the  civil  law  and 
the  branches  of  learning  with  which  it  is  allied. 

Happily  the  ancient  rivalry  between  the  common  law  and 
the  system  of  the  civil  law  has  no  place  in  our  American  pro- 
fessional life.     That  life  is  too  progressive,  too  liberal,  and  too 
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enlightened  for  it.  It  deals  with  actual  and  not  with  worn-out 
issues.  American  civilization  appropriates  advantages  from 
whatever  quarter  they  may  come,  and  discards  what  is  not 
suited  to  it.  It  resorted  to  the  British  Constitution  for  those 
iDstitutions  which  it  decided  to  adopt,  but  turned  away  at  the 
same  time  from  those  which  it  did  not  approve.  It  must  just 
as  naturally  instruct  its  youth  in  the  learning  of  the  civil  law, 
which  may  be  called  for,  as  it  will  extend  study  of  all  kinds 
required  by  the  growth  and  development  of  the  national  life. 

Lord  Hale  lamented  much  that  the  Roman  law  was  so  little 
studied  in  England.  Blackstone  recommended  the  study  of  it, 
particularly  to  the  young  men  of  his  day.  Mr.  Austin,  in  his 
work  on  jurisprudence,  regrets  that  this  study  continues  to  be 
neglected  in  England,  and  that  the  real  merits  of  its  founders 
are  so  little  understood;  and  Lord  Mackenzie  confessed  that 
Great  Britain  has  contributed  little  to  Roman  jurisprudence. 

It  is  not  venturing  too.  far  to  assert  that  what  is  thus  said  of 
Englishmen  is  of  equal  application  to  ourselves. 

The  civil  law  is  a  precious  repository  of  legal  principles.  It 
embraces  all  previous  philosophy.  Founded  upon  natural 
reason,  it  appropriates  the  best  institutions  of  all  the  nations 
which  were  conquered  by  the  Roman  arms.  It  collects  every- 
thing relating  to  what  is  honest  and  just;  to  the  boundaries 
between  right  and  wrong ;  to  the  regulations  of  public  morality, 
and  to  the  government  of  republics,  known  to  the  Greeks, 
and  treated  by  them  as  merely  speculative  science,  and  makes 
of  the  whole  the  foundation  of  the  Roman  law.  It  is  the  paZ- 
ladium  of  the  rights  of  property,  and  furnishes  the  most  certain 
rules  of  interpretation.  It  offers  solutions  for  all  the  difficul- 
ties which  the  complex  character  of  human  affairs  gives  rise 
to.  It  has  given  civilization  to  Continental  Europe,  and  pre- 
vails there  as  the  basis  of  the  general  continental  system. 
"Without  acquaintance  with  it  that  system  cannot  be  under- 
stood. The  ancient  writers  upon  this  law  are  remarkable 
for  courtesy,  urbanity  and  fairness,  and  at  the  same  time 
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for  brevity,  simplicity,  clearness  and  truth.  They  are  also 
models  of  erudition  and  style,  talent  and  genius.  Without 
it  the  works  of  the  great  modern  jurists  of  France  and 
Germany  are  absolutely  inaccessible.  It  embodies  the  remains 
of  ancient  juristical  literature.  It  presents  a  model  of  scientific 
method  and  arrangement  confessedly  superior  to  any  other: 
it  supplies  much  of  the  language  of  international  law  and 
diplomacy,  and  a  great  part  of  equity  and  of  the  common 
law  itself  is  derived  from  it.  The  laws  which  make  it  up, 
are  not  acts  merely  of  power  and  authority,  but  of  wisdom, 
reason,  and  justice.  Cicero  says  it  contains  something  divine, 
whereby  it  surpasses  all  the  works  and  maxims  of  philosophers. 

What  Judge  Story  observed  of  foreign  jurisprudence  in  gen- 
eral may  then  be  truly  and  wisely  said  of  the  civil  law.  There 
is  no  country  on  earth  which  has  more  to  gain  than  ours  by 
the  study  of  it. 

The  broken  columns  still  mark  thd  place  where  the  Roman 
forum  once  stood.  They  recall  to  every  beholder  the  undy- 
ing eloquence  with  which  the  accents  of  Cicero  breathed  and 
burned.  The  walls  of  the  coliseum  also  remain  to  attest  the 
Roman  grandeur.  These  are,  however,  material  witbesses 
only,  and  their  destiny  is  to  pass  away.  In  the  end,  the  pil- 
lars, as  well  as  the  remains  of  the  great  circus,  must  crumble 
into  dust  and  vanish  from  sight.  But  it  will  not  be  so  with 
the  laws  in  the  Corpus  Juris  OivUis.  They  will  remain  for- 
ever, and  be  handed  down  to  posterity,  by  ourselves,  in  the 
same  way  they  were  given  to  us.  They  are  then  the  most 
lasting,  they  are  the  only  imperishable  monument  of  Rome. 
Well  might  the  Roman  legislator  have  exclaimed : 

Exegi  monumentum  sere  perennius, 
Kegalique  situ  pyramidum  altius. 

The  Committee  do  not  find  themselves  able  to  commend  the 
thoroughness  with  which  instruction  in  public  law  is  generally 
given.     They  venture  to  state  that  the  student  who  reports 
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himself  as  having  followed  the  course  most  frequently  pre- 
scribed on  the  law  of  nations,  is  usually  furnished  with  no 
satisfactory  acquaintance  with  it.  He  may  have  read,  but  if 
he  has,  his  reading  has  been  to  little  or  no  purpose.  He  has 
gone  over  the  field,  but  has  not  gathered.  He  has  not  digested 
his  reading,  and  cannot  apply  it.  It  is  impossible  for  him  to 
retain  it.  He  knows  no  book  at  all  and  cannot  stand  exami- 
nation. Vattel  is  the  author  most  frequently  put  in  the  hands 
of  the  beginner.  He  is  a  widely  admired  writer,  and  certainly 
one  of  the  moat  elegant ;  time  has  been  when  he  was,  perhaps, 
the  most  popular.  His  work  is,  however,  open  to  much  criti- 
cism. It  might  be  out  of  place  to  repeat  it  here,  except  for 
the  fact  that  this  is  the  time  and  the  proper  opportunity  for 
opposing  objections  to  the  method  of  proceeding  in  the  schools, 
and  the  text  books  they  see  fit  to  adopt.  Vattel  is  deficient  in 
philosophical  precision.  He  discusses  his  topics  often  tediously 
and  diffusely,  and  does  not  support  himself  sufficiently  by  pre- 
cedents, which  underlie  the  positive  law  of  nations,  or  what  is, 
practically  speaking,  the  most  important  part  of  the  law. 

The  Committee  have  said  enough,  on  the  highest  authority,  in 
relation  to  Vattel  (Kent,  vol.  1,  Lect.  1),  to  show  that  his  work 
is  not  suitable  as  a  text  book  for  the  student.  It  is  not  neces- 
sary to  add  that  there  are  others  of  easy  access,  and  writers 
in  particular,  who,  on  account  of  their  national  origin  and  con- 
nections, enforcing  as  they  do  the  lessons  of  history  by  the  force 
of  American  example  and  authority,  are  for  evident  reasons  to 
be  preferred. 

It  is  sometimes  difficult  to  combat  with  success  in  the  student 
of  the  present  time,  the  proneness  which  he  exhibits  for  what  he 
assumes  to  be  practical.  He  is  fluent,  and  imagines,  therefore, 
that  he  is  eloquent.  He  wants  to  make  haste,  and  when  he 
does  so  he  thinks  he  makes  way ;  he  wants  to  make  money ;  he 
covets  political  office,  and  mistakes  it  for  public  honor ;  he  is 
pressing  to  be  called  a  lawyer,  and  impatient  of  all  restraint. 
A  main  use  of  the  school  of  law  is  to  correct  these  tendencies. 
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To  have  it  brought  home  to  the  student  that  law  is  a  science, 
and  not  an  empirical  art,  and  to  teach  him  that  any  success 
"worthy  of  being  mentioned  can  only  be  reached  by  an  acquaint- 
ance with  liberal  studies.  It  is  submitted,  indeed,  that  no  part 
of  legal  training  deserves  to  be  more  strongly  insisted  upon, 
and  that  no  study  can  be  made,  properly  speaking,  more  avail- 
able in  this  connection  than  the  law  of  nations. 

The  foundation  and  history  of  that  law,  and  the  connection 
with  it  to  be  found  in  the  growth  of  the  United  States  as  an 
independent,  nation,  and  the  development  of  the  principles  of 
the  constitution ;  the  rights  and  duties  of  nations  in  a  state  of 
peace ;  the  declaration  and  other  early  measures  of  war ;  the 
various  kinds  of  property  liable  to  capture ;  the  rights  and  du- 
ties of  neutrals ;  the  restrictions  upon  neutral  trade ;  truces, 
passports,  and  treaties  of  peace,  and  offences  against  the  law  of 
nations,  all  are  topics,  acquaintance  with  which  the  Committee 
find  no  hesitation  in  pronouncing  to  be  essential  to  the  proper 
character  of  the  American  lawyer. 

It  ought  to  be  the  part  of  colleges  of  law  to  embrace  and  ex- 
tend opportunities  for  instruction.  It  is  a  reproach  if  they 
decline  them.  Youth  is  the  season  for  forming  character,  and 
there  is  no  danger  whatever  in  this  time  of  the  world,  and 
in  this  country  in  particular,  that  the  influences  to  which  young 
men  are  submitted  may  not  tend  to  make  out  of  them  persons 
sufficiently  practical.  The  student  of  law  is  best  fitted  for  his 
great  profession  whose  education  has  been  most  exalted.  Public 
law  follows  naturally  upon  academic  culture.  It  is  free  from 
the  technicalities  with  which  other  branches  of  science  are 
crowded.  From  the  foundation  of  it  by  Grotius,  it  has  attracted 
the  most  free  and  elevated  minds.  To  mention  no  others,  in 
our  own  country  it  is  identified  with  the  illustrious  names  of 
Hamilton  and  of  Webster.  It  teaches  the  duties  of  patriotism 
by  precept  and  example.  It  is  the  true  key  to  general  learning 
and  correct  political  observation.  History,  philosophy,  morals, 
and  religion  have  contributed  to  establish  and  develop  it,  and 
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continaally  to  advance  it  is  a  chief  privilege  of  the  age  in  which 
we  live. 

The  attention  hitherto  given  to  admiralty  and  maritime  law 
by  the  law  schools  in  general,  does  not,  in  the  opinion  of  the 
Committee,  entitle  them  to  praise.  On  the  contrary,  this  must 
be  similarly  spoken  of  with  the  study  of  the  Eoman  law.  A 
more  remarkable  condition  of  things  is  difficult  to  describe. 
While  this  branch  of  jurisprudence  has  changed  and  grown  in 
the  United  States,  perhaps  beyond  any  other  in  the  same  given 
time,  the  schools  of  law  have  left  it  comparatively  unexplored, 
or  for  the  most  part,  at  least,  entirely  untaught.  When  the 
maritime  power  and  destiny  of  the  United  States  are  considered ; 
the  great  extent  of  their  sea  coast;  their  carrying  trade;  their 
commercial  intercourse  with  nations  on  this  continent  and  across 
the  sea;  the  importance  of  their  maritime  cities;  their  great  in- 
land peas ;  the  unequalled  length  of  their  interior  water  courses ; 
the  extension  of  their  jurisdiction  over  them,  and  the  communi- 
cation kept  up  upon  them  between  the  different  States  of  the 
Union,  and  the  wealth  and  enterprise  which  are  embarked  in 
maritime  adventure  of  every  kind,  it  is  almost  impossible  to 
understand  why  it  is  that  it  has  not  been  thought  just  as  proper 
to  instruct  in  the  principles  of  this  law  as  in  the  municipal 
law  itself. 

If  the  committee  were  to  speak  in  a  practical  sense  only, 
they  need  not  hesitate  to  ask  whether  any  knowledge  is  apt  to 
be  more  important  to  the  practising  American  lawyer,  living  in 
a  commercial  city,  than  that  which  relates  to  the  rights  and 
duties  of  masters  and  seamen,  to  material  men,  mariner's  wages, 
bottomry  bonds,  contracts  of  aflFreightment,  salvage,  general 
average,  ownership  in  vessels,  surveys  of  them,  collisions,  pilot- 
age, wharfage,  towage,  contracts  for  the  conveyance  of  passen- 
gers, and  agreements  of  consortship? 

The  reformer  of  legal  education  will  see  here  much  food  for 
reflection.  He  will  perceive  at  the  same  time  the  necessity  for 
action.    The  maritime  law  has  reached  in  our  time  the  pro- 
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portions  of  a  cx)de  of  solid  and  magnificent  structure.  The 
learning  which  underlies  it,  cannot  be  too  much  dwelt  upon  and 
understood.  Why  has  it  not  been  suitably  taught  ?  Why  are 
so-called  Bachelors  of  Law  rushed  in  such  numbers  through 
the  schools  without  any  adequate  information  concerning  it? 

Besides  its  many  other  resources,  modern  jurisprudence  is 
enriched  with  the  learning  of  the  ancient  maritime  laws.  Their 
origin  was  had  in  the  wants  of  mankind  for  convenience  and 
security,  and  when  commerce  came  to  distribute  among  all 
nations  the  same  arts  and  customs,  maritime  commerce  looked 
for  and  required  the  enforcement  of  contracts  to  which  it  had 
given  birth,  and  perfected  maritime  usages  and  laws.  A  knowl- 
edge of  them  is  most  valuable,  and  must  be  cultivated.  They 
are  identified  with  the  earliest  approaches  of  civilization,  and 
pervaded  with  a  similitude  which  offers  a  striking  contrast  with 
civil  laws.  Experience  has  tested  them,  and  their  usefulness  is 
established.  The  poet,  the  scholar,  the  historian,  the  philosopher 
and  the  lawyer  have  joined  in  celebrating  their  genius.  The 
legislation  of  civilized  countries  everywhere,  at  present,  rest« 
in  a  measure  upon  them,  or  recognizes  them;  and  admiralty 
judges  at  home  and  abroad  continue  to  quote,  expound,  and 
apply  their  principles.  '*  IToec  studla  addesceniiam  alunt, 
seneduterfi  oblectant;  secundas  res  omant^  adversis  perfuffium 
ac  solatium  prebent ;  delectant  domi,  nan  impediunt /oris ;  per- 
noctant  nobiscum,  perigrinaniur,  rvsticantuT" 

In  England  it  was  the  glory  of  Lord  Mansfield  that  he 
broke  down  the  barriers  of  former  prejudices  and  infused  into 
the  common  law  an  attractive  equity  unknown  to  his  predeces- 
sors. He  invigorated  and  enriched  his  noble  intellect  with  the 
study  of  the  Eoman  civil  law.  He  was  also  possessed  of  the 
soundest  principles  of  the  marine  law.  He  was  versed  in  the 
'writings  of  the  maritime  continental  jurists,  Cleirac,  Roccus, 
Straccha,  Santerna,  Loccenius,  Casaregis,  and  Valin.  He  in- 
corporated the  maritime  jurisprudence  into  the  law  of  his  own 
country,  referring  to  the  Rhodian  law,  to  the  Consolato  del 
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Mare,  Les  Jugemens  d'Oleron,  and  the  writers  upon  these,  to 
solve  the  difficulties  not  settled  by  English  precedents.  Above 
all,  he  never  wearied  of  consulting  the  marine  ordinances  of 
Louis  XIV. 

It  was  to  this  same  great  system  of  law,  regulating  as  it  does 
the  commerce,  the  intercourse,  and  the  warfare  of  mankind, 
that  the  admiralty  Judge  of  our  own  country,  Judge  Story, 
pronounced  a  splendid  tribute  in  the  decision  in  the  case  of  De 
Lovio  V8,  Boit  (2  Gallison,  398),  a  decision  which  established 
the  maritime  jurisprudence  of  the  United  States,  and  which 
has  been  followed  by  the  Supreme  Court  itself  down  to  the 
present  time.  The  reasoning  of  it  never  has  been  answered 
and  it  will  always  stand  as  a  monument  of  judicial  wisdom. 

The  Committee  are  unwilling  to  prolong  discussion  beyond 
the  limits  which  properly  belong  to  an  occasion  like  the  present. 
They  can  only  note  some  of  the  prevailing  faults  in  legal 
education ;  others  will  suggest  themselves  nuturally.  In  their 
opinion,  however,  they  would  omit  the  discharge  of  an  import- 
ant part  of  their  duty,  if  they  did  not  point  to  the  deficiency 
in  legal  training,  which  appears  in  the  United  States  in  the 
department  of  comparative  jurisprudence. 

If  ever  there  was  a  country  in  which  it  was  important  ''to 
compare  the  difierent  codes  of  nations  and  of  States,  and  to 
trace  their  differences  to  differences  of  origin,  climate,  or 
religious  or  political  institutions,  and  to  exhibit,  nevertheless, 
their  concurrence  in  those  great  principles  upon  which  the 
system  of  human  civilization  rests,"  it  is  our  own.  Every- 
body must  perceive  the  truth  of  such  a  statement,  and  yet  the 
schools  of  law  have  failed  to  act  in  the  premises.  The  American 
lawyer,  who  finds  himself  called  to  the  national  legislature,  or 
to  argue  in  the  national  courts,  and  especially  when  he  is  elevated 
to  the  national  bench,  is  surrounded  at  once  by  embarrassments 
which  are  most  trying.  In  the  locality  from  which  he  came, 
he  knows  the  jurisprudence.  He  has  grown  with  its  growth. 
It  is  homogeneous  in  its  material,  and  deals  with  questions  with 
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which  the  profession  is  familiar.  But  in  the  new  field  to  which 
advancing  years  and  honors  bring  him,  every  thing  is  changed. 
Instead  of  the  laws  of  a  single  State  in  which  he  was  brought 
up,  he  is  at  once  plunged  into  the  jurisprudence  of  thirty-eight 
States,  differing  materially  in  habits,  customs,  laws,  and  judicial 
interpretation.  Circumstances  compel  him  to  the  study  of 
doctrines  which  are  new  to  him,  and  to  which  his  best  endeavors 
fail  to  enable  him  to  do  justice.  He  comes  to  his  task  too  late, 
because  he  comes  to  it  all  unprepared.  The  case  may  be  worse, 
owing  to  the  same  causes.  He  adopts  errors  because  he  is 
unable  to  discover  them,  and  makes  a  record  of  judicial  wrong. 

This  picture  is  not  indebted  to  fancy.  Unfortunately  it  deals 
with  naked  truths.  The  past  has  of  course  escaped  us.  The 
errors  which  belong  to  it  are  numbered  with  the  days  which 
are  departed.  Nor  may  it  be  the  part  of  wisdom  to  dwell 
unduly  upon  these.  We  cannot  say,  however,  that  they  were 
inevitable;  and  we  would  be  false  to  ourselves  to  abandon 
future  opportunity.  The  remedy  for  the  case  is  in  true  reform. 
It  is  in  bringing  the  schools  of  law  to  the  accomplishment  of 
their  true  mission.  This  is  to  enlarge  and  expand  their  course 
of  studies.  To  open  the  way  to  the  assimilation  of  state  laws 
and  institutions  by  intelligent  comparison.  By  elevating  them- 
selves to  elevate  their  pupils.  By  giving  a  national  example  in 
advancing  legal  education,  which  will  reach  further  than  any 
other  means  to  develop  the  true  national  character  and  the  best 
civilization.  When  the  time  comes  that  the  schools  of  law  do 
this,  but  not  until  then,  it  will  be  justly  said  that  they  have 
been  directed  *'Ad  rempublicam  firmandam,  et  ad  stabiliendas 
vires  et  sanandum  populum." 

What  they  stand  in  need  of  now  is  a  firm  and  stable  estab- 
lishment, one  that  is  conceived  with  wisdom,  and  above  all  in 
the  enlarged  and  liberal  spirit  of  recent  improvement,  steadily 
and  vigorously  administered,  to  provide  for  future  usefulness. 

The  method  of  instruction  which  prevails  is  by  lectures  and 
expositions.     The  manner  of  teaching  is 'the  same  with  what  it 
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was  when  law  schools  were  first  established.  Lessons  of  profes- 
sors, either  read  or  delivered  without  writing,  to  an  attentive 
student  may  prove  to  be  invaluable  fountains  of  wisdom  and 
knowledge;  but  the  force  of  truths  thus  inculcated,  and  the 
principles  of  sciences  taught  only  in  this  way,  are  often  lost  and 
prove  fugitive  and  evanescent.  It  is  a  useful  practice,  deserv- 
ing of  more  observance  than  it  has  received,  for  the  lecturer  to 
recapitulate  frequently.  He  ought  to  begin  by  a  summary  of 
what  was  said  at  the  last  lecture,  and  conclude  bv  a  similar 
rehearsal  of  the  lecture  just  spoken.  Keeping  up  this  exercise 
throughout  a  course  is  productive  of  many  advantages.  The 
student  comes  himself  to  take  a  comprehensive  view.  He  is 
relieved  from  painful  attention  to  details  and  the  enumeration 
of  authorities.  He  gets  all  the  advantages  of  repetition,  with- 
out the  drawbacks  which  usually  attend  it.  He  is  taught  to 
condense  for  himself,  and  his  attention  is  occupied,  his  reasoning 
powers  kept  actively  employed  and  inflamed,  and  his  imagina- 
tion entertained  by  the  felicitous  introduction,  illustration,  and 
general  presentation  of  legal  topics  which  this  way  of  teaching 
gives  rise  to. 

Such  a  method  of  instruction,  it  will  be  said,  is  arduous,  and 
exacting  of  all  the  best  powers  of  a  professor.  So  it  is.  But 
the  plan  itself,  it  cannot  be  denied,  is  an  admirable  one.  The 
Committee  would  give  it  even  a  wider  application  than  it  can 
receive  at  the  hand  of  those  who  are  called  on  to  do  the  part  of 
professors.  They  ought  to  be  aided  by  competent  tutors, 
examiners,  and  scientific  practical  instructors,  who  will  reca- 
pitulate the  lectures,  and  thus  drill  the  student  in  ^everything 
essential  to  make  him  thorough.  Young  men  eager  for  the 
professional  distinction  of  becoming  professors  themselves,  would 
in  this  manner  form  a  connection  with  the  faculty  of  law  which 
must  become  mutually  beneficial.  Future  graduates  of  distinc- 
tion would  in  their  turn  become  candidates  to  be  examiners. 
The  ties  which  join  alumni  with  their  alma  mater  would 
be  drawn  closer,  and  every  natural  opportunity  afforded  for 
doing  what  experience  proves  is  necessary  for  the  good  of  all 
15 
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colleges,  introducing  into  their  daily  life  and  existence,  their 
character  and  their  system  of  government,  the  presence,  influ- 
ence, and  intelligent  cooperation  of  graduates  while  the  latter 

■ 

continue  in  the  prime  of  life. 

Enough  has  been  said  to  show  that  the  Committee  do  not  dis- 
parage merely  practical  advantages.  On  the  contrary,  they 
would  have  the  student  enjoy  them  to  the  fullest  extent.  But 
what  is  insisted  upon  is,  that  instead  of  being  incompatible  with 
education  in  the  law  school,  such  advantages  are  entirely  in 
harmony  and  in  accord  with  them. 

A  school  organized  on  the  plan  suggested  would  have  the 
means  at  hand,  and  ought  to  make  it  its  duty  constantly  to 
enforce  proper  practical  exercises  of  every  kind.  Moot  courts 
would  be  held  as  a  matter  of  course.  Besides  these,  students 
would  be  required  to  frame  bills  of  indictment,  to  prepare  bills 
in  chancery,  to  draw  up  libels  in  the  admiralty,  to  make  correct 
forms  of  wills  of  diflferent  kinds,  and  to  write  legal  essays  or 
opinions  upon  such  topics  of  professional  interest  as  might  be 
required.  Carried  on  in  the  presence  of  the  class,  these  and 
similar  exercises,  useless  to  be  enumerated,  would  serve  to 
stimulate  a  proper  spirit  of  emulation,  and  necessarily  to  pro- 
duce practical  skill.  Attendance  upon  the  courts  is  evidently 
as  easy  for  the  student  in  the  law  school  as  it  is  for  the  attor- 
ney's clerk,  and  there  is  no  reason  why  such  a  clerk  should 
not  also  have  the  privileges  of  lectures. 

It  is  not  considered  necessary  to  argue  the  merits  of  written 
examinations  as  a  final  test  required  for  graduation.  Those 
merits  are  now  generally  admitted,  and  any  colleges  which  will 
hereafter  neglect  to  adopt  such  examinations,  must  be  contented 
to  give  place  to  others  who  aim  at  a  higher  standard  of  excellence. 
Oral  examinations  are  necessarily  limited.  In  a  large  school 
they  must  be  a  great  deal  too  much  so.  Experience  has  shown 
that  they  have  been  for  the  most  part  loosely  and  inartificially 
conducted.  The  character  of  them  is  notoriously  superficial. 
They  are  unsatisfactory  and  inadequate.    They  are  the  lotteries 
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in  which  the  lucky  alone  draw  prizes.  They  are  disastrous  to 
the  modest  student,  and  often  the  ruin  of  the  most  deserving. 
Courts  of  justice  are  necessarily  without  the  leisure  to  hold 
any  other  examinations  than  such  as  are  oral.  Even  for  these 
they  frequently  show  little  inclination.  They  are  not  consti- 
tuted to  act  the  parts  of  didactic  lecturers  and  public  exam- 
iners, and  ought  to  be  excused  from  them. 

Thewritten  examination  paper  is  deliberately  and  methodically 
prepared.  It  naturally  becomes  searching.  The  examiner 
easily  makes  it  comprehensive.  The  student  receives  it  in  the 
most  suitable  way.  He  has  leisure  to  answer,  if  he  can,  and 
room  for  the  display  of  all  the  ability  he  may  possess.  His 
performance  takes  the  shape  of  responses  in  writing.  He  can- 
not, in  the  nature  of  things,  make  them  unless  he  is  well 
informed,  and  all  deception  becomes  impossible.  Finally,  all 
candidates  are  tried  by  the  same  impartial  tests,  and  stand  or 
fall  according  to  real  merit. 

It  follows,  from  what  has  been  said,  that  honors  ought  only 
to  be  conferred  on  the  really  meritorious,  and  that  the  degrees 
of  Bachelor,  and  that  of  Doctor,  of  Laws  are  to  be  admitted  as 
evidence  of  the  most  satisfactorv  kind  of  creditable  attainments 
and  abilities.  The  faculty  permitted  to  grant  these  ought  to  be 
practically  unanimous,  and  sufficiently  numerous  by  their  con- 
stitution to  afford  such  a  course  of  instruction  as  is  in  contem- 
plation of  this  present  report.  Faculties  of  law  so  instituted  and 
directed  by  this  proper  policy,  must  necessarily  have  great 
influence  in  the  publication  of  works  on  law  and  judicial  litera- 
ture. The  countrymen  of  Greenleaf,  Story,  Kent,  Duer,  and 
others,  not  to  mention  living  authors  in  the  Eastern,  Western  and 
Southern  portions  of  our  country,  whose  labors  have  aided  the 
administration  of  justice  and  advanced  the  study  of  the  law — 
benevolent  spirits  who  have  held  aloft  the  torch  of  science — are 
not  required  to  do  more  thaif  point  to  experience  in  support  of 
the  views  here  presented.  Given  to  the  study  of  the  law  as  a 
a  science,  professors  must  naturally  push  their  examination  of 


232  AMEniOAN  BAB  ASSOCIATION, 

its  principles  and  general  character  beyond  mere  practitioners. 
The  habit  of  lecturing  most  frequently  brings  about  the  record- 
ing or  writing  down  of  the  lectures.  As  year  succeeds  to  year, 
session  to  session,  the  professor  accumulates  material  which  he 
would  most  probably  never  have  collected  otherwise.  Stimu- 
lated by  praiseworthy  emulation  with  other  teachers,  and 
matured  by  continued  revision,  his  works  are  finally  given  to 
the  press.  The  profession  find  them  useful,  and  introduce  them 
into  the  courts.  They  become  naturally  incorporated  into  the 
decisions  of  our  own  country,  and  become  familiar  to  the  jurists 
in  foreign  countries.  In  this  way  we  have  seen  "  in  our  gene- 
ration copious  and  salutary  streams  turning  and  running  back- 
ward, replenishing  their  original  fountains,  and  giving  a  fresher 
and  brighter  green  to  the  fields  of  English  jurisprudence." 

The  progress  of  this  country  in  the  law  was,  before  the 
American  Kevolution,  only  slow.  When  the  struggle  for  inde- 
pendence was  terminated,  it  became  remarkably  rapid.  (Story's 
Misc.  Works,  p.  211,  212).  And  in  our  own  day,  the  mass  of 
the  law  has  accumulated  with  such  extraordinary  and  incredible 
rapidity  as  tomakethelaborsof  the  student  almost  overwhelming. 
What  would  become  of  him  but  for  those  examples  of  profound 
research,  of  marvelous  generalization,  and  of  scholarly  merit 
and  beauty,  which  learned  professors  from  their  retirement  in 
the  shades  of  collegiate  life  have  furnished  their  toiling  brethren, 
whose  more  active  lot  it  is  to  contend  in  the  halls  of  justice  ? 

It  is  a  laudable  object  of  the  resolutions  referred  to  the  Com- 
mittee to  maintain  such  colleges  of  law  as  are  already  well  di- 
rected ;  to  strengthen  those  that  are  contending  for  better  things, 
and  to  raise  up  such  as  may  be  unhappily  in  danger  of  failing 
in  their  high  mission ;  to  give  symmetry  to  legal  education  as 
a  system;  to  have  it  advance  and  reach,  as  far  as  practicable, 
homogeneity,  and  a  common  standard ;  to  inspire  the  youth  who 
would  enter  the  profession,  as  well  as  those  who  are  designed 
for  public  life  {ad  gerendas  res)^  with  ardor  in  the  pursuit  of  the 
law,  as  well  as  true  emulation,  by  holding  up  to  them  suitable 
rewards. 
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The  spirit  of  the  resolutions  evidently  reaches  still  further. 
It  would  be  impossible  for  the  Committee  to  exalt  it  unduly, 
if  thev  would.  It  connects  the  resolutions  with  the  cause  of 
general  learning  and  with  true  Americanism.  It  assumes,  as 
is  right,  the  intimate  relation  of  education  and  professional 
character,  and  the  indispensable  connection  which  exists  in  a 
country  like  our  own  between  public  virtue,  liberty,  and  the  law. 

The  institutions  of  free  government  require  education.  Igno- 
rance is  the  parent  of  slavery.  Absolute  power  will  not  tolerate 
enlightened  inquiry  or  true  liberty  of  discussion.  These  must 
endanger  and  destroy  it.  It  banishes  emulation  and  restrains 
learning.  It  appeals  at  once  to  fear,  and,  speedily  corrupting 
those  themselves  who  wield  it,  enforces  the  arbitrary  and  de- 
praved edicts  of  tyrants  upon  servile  submission. 

Monarchies  cherish  the  arts  of  life  and  the  growth  of  retire- 
ment. Montesquieu  says  they  are  schools  of*  what  the  world 
calb  honor.  But  the  undue  elevation  of  a  single  person  must 
inevitably  belittle  all  others.  His  habits,  his  wishes,  and  even 
his  caprices,  will  frequently  influence,  if  they  do  not  control, 
the  general  education  and  character.        ^ 

The  case  is  different  with  republics.  They  rest  upon  equality, 
and  depend  for  existence  itself  on  the  power  of  education.  To 
maintain  their  rights,  men  must  first  learn  what  these  are,  and 
to  practise  patriotism  be  instructed  in  the  duties  of  citizenship. 
A  corrupt  people  cannot  be  free.  Thus  virtue  is  the  parent  of 
liberty  and  the  main  spring  of  free  government. 

But  the  best  growth  of  liberty  is  the  law.  The  product  of 
order,  it  is  a  constant  science.  It  vindicates  the  right  and  con- 
demns the  wrong;  it  upholds  just  authority,  and  forbids  and 
punishes  tyranny.  It  is  the  dispenser  of  justice ;  the  exponent 
of  public  and  private  morality ;  the  shield  of  innocence ;  the 
guardian  of  the  defenceless ;  the  comfort  and  consolation  of 
the  good,  and  the  confusion  of  the  wicked.  By  its  regular 
course  and  operation,  the  fruits  of  peace  are  secured,  and  the 
evils  of  war  are  diminished  and  assuaged  by  it.  Without  it  a 
republic  is  impossible.     In  the  infancy  of  such  a  state,  it  takes 
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its  rise  in  the  right  of  every  man  to  be  exempt  from  the 
dominion  of  his  neighbor,  to  be  protected  in  person  and  prop- 
erty, and  to  the  pursuit  of  happiness  in  his  own  way.  When 
the  path  to  public  honors  and  legislative  place  is  unobstructed, 
ambition  is  aroused,  and  impulse  given  to  the  noble  pursuit 
of  eloquence.  While  to  frame  and  administer  the  laws  which 
the  progress  of  society  gradually  renders  necessary,  knowl- 
edge of  every  description,  and  legal  knowledge  in  particular, 
is  sought  for  and  employed.  Further  guarantees  for  safety 
and  convenience  are  exacted  in  proportion  with  the  new 
wants  of  civilized  life ;  and  laws  themselves,  tested  by  expe- 
rience, are  amended  and  perfected.  In  this  way — ^springing 
into  being  in  the  rude  struggles  of  primitive  independence,  and 
nursed  amidst  the  stormy  tumults  of  popular  discussion — ^libe- 
ral institutions  are  formed  and  developed.  They  are  like  the 
hardy  oak  in  ita  native  forests; — the  withering  heat  of  summer 
descends  upon  it;  the  ice  and  snow  of  winter  cover  it,  and 
crown  its  high  top ;  the  soft  breezes  of  the  south  breathe  and 
whisper  through  its  leaves ;  and  its  mighty  limbs  and  branches 
are  tossed  to  and  fro  in  the  heaving  tempest  and  the  whirlwind. 
Yet  it  stands  alike  in  sunshine  and  in  storm.  Shaken  to  its 
very  foundation,  but  planted  by  Almighty  Power,  its  roots  fix 
it  in  its  site,  striking  deep  down,  and  reaching  far  out  into  the 
earth.  The  clouds  of  heaven  burst  over  it  in  vain  :  it  breasts 
the  rising  flood,  and  turns  it  back,  broken  and  shattered  into 
idle  foam !  So  it  is  with  free  governments.  They  brave  the 
most  trying  seasons,  and  are  invigorated  by  the  changes  and 
trials  they  are  condemned  to  encounter.  Surviving  the  perish- 
ing arts  of  life,  the  shifting  fortunes  of  monarchs,  and  the  fitful 
conflicts  of  faction,  they  afford  the  blessings  of  repose  and 
security;  and  as  the  crowning  glory  of  all  their  achievements, 
the  priceless  opportunities  which  ensue  for  extending  the 
knowledge  of  mankind. 

CARLETON  HUNT,  Chairman, 
HENRY  STOCKBRIDGE, 
EDMUND  H.  BENNETT. 
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The  Oommitteo  recommend  the  adoption  of  the  following 
resolutions : 

Resolvedj  That  the  several  state  and  local  bar  associations  in 
the  United  States  be  respectfully  requested  to  recommend  and 
further  the  enactment  of  laws  for  assimilating  throughout  the 
Union  on  principles  of  comity,  the  standing  of  members  of  the 
bar  already  admitted  to  practise  in  their  own  states,  by  admit- 
ting to  equal  rights  and  privileges  as  practitioners  of  law  in  the 
courts  of  all  the  other  states  those  who  have  practised  for  three 
years  in  the  highest  court  of  the  state  of  which  they  are 
citizens. 

JResolved,  That  the  several  state  and  other  local  bar  associa- 
tions be  respectfully  requested  to  recommend  and  further  in 
their  respective  states  the  maintenance  by  public  authority  of 
schools  of  law,  provided  with  faculties  of  at  least  four  well  paid 
and  efficient  teachers,  whose  diploma  shall,  upon  being  unnni- 
mously  granted,  after  a  full  and  fair  written  examination,  be 
essential  as  a  qualification  for  practising  law. 

Sesolved,  That  the  said  state  and  other  local  bar  associations 
be  respectfully  requested  to  recommend  and  further  in  such  law 
schools  a  general  course  of  instruction,  to  be  duly  divided,  for 
ordinary  purposes  into  studies  and  exercises  of  the  first  year,  of 
the  second  year,  and  of  the  third  year,  including,  at  least,  the 
following  studies : 

I.  Moral  and  Political  Philosophy. 

II.  The  Elementary  and  Constitutional  Principles  of  the 
Municipal  Law  of  England ;  and  herein  : — 

Ist.  Of  the  Feudal  Law ; 

2d.  The  Institutes  of  the  Municipal  Law  generally ; 

3d.  The  origin  and  progress  of  the  Common  Law. 

III.  The  Law  of  Beal  Rights  and  Real  Remedies. 

IV.  The  Law  of  Personal  Rights  and  Personal  Remedies. 

V.  The  Law  of  Equity. 
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VI.  The  Lex  Mercatoria. 

VII.  The  Law  of  Crimes  and  their  Panishments. 

VIII.  The  Law  of  Nations. 

IX.  The  Adnriralty  and  Maritime  Law. 

X.  The  Civil  or  Boman  Law. 

XL  The  Constitution  and  Laws  of  the  United  States  of 
America,  and  herein  of  the  jurisdiction  and  practice  of  the 
Courts  of  the  United  States. 

XII.  Comparative  Jurisprudence,  and  the  Constitution  and 
Laws  of  the  several  States  of  the  Union. 

XIIL  Political  Economy. 

Resolved,  That  the  said  state  and  other  local  bar  associations 
be  respectfully  requested  to  recommend  and  further  in  such 
law  schools  the  requirement  of  attendance  on  at  least  the  studies 
and  exercises  appointed  for  said  course  of  three  years,  as  a 
qualification  for  examination  to  be  admitted  to  the  bar. 


•RjsiF  o:Rrr 


OF    TBE 


TREASURER 


Saratoga  Springs,  August  ^0, 1879, 

The  Treasurer  submits  the  following  Report  of  the  finances 
of  the  Association  for  the  year  ending  Tuesday,  August  19, 
1879. 

The  receipts  have  been  as  follows : — 

Annual  dues  of  members  for  the  year  ending  August, 

1879, $1,035.00 

Exchange  on  remittance, 0  10 

Annu.al  dues  for  the  year  ending  August,  1880,       .         30  00 


Total  receipts, 


.  $1,065  10 


The  expenditures  have  been  as  follows  : 

Expenses  incurred  at  the  time  of  organization, 

Postage, . 

Stationery  and  blank  books,    .... 

Printing  (misceManeous,)  .... 

Printing  2,000  copies  of  proceedings  of  first  meeting 
Clerk  hire  during  the  year,     .... 

Express  on  books,  &c.,    ...... 

Sundry  expenses,  telegraphing,  &c.. 

Total, 


$52  40 

48  65 

11  21 

47  25 

127  00 

30  00 

4  82 

8  90 

$330  23 


The  balance  now  remaining  in  the  treasury,  after 

paying  all  bills  for  the  first  year,  is      .         .     $734  87 


Respectfully  submitted. 


FRANCIS  RAWLE. 

Trtdsurtr. 


The  Third  Annual  Meeting  will  be  held  at  Saratoga 

Springs,  New  York,  on  August  18th, 

19th,  and  20ih,  1880. 
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PROCEEDINGS  OF  THE  THIRD  ANNUAL  MEETING 


OF   THE 


AMERICAN  BAR  ASSOCIATION, 

HELD  IK 

Putnam  Hall,  Saratoga  Springs,  N.  Y.,  August  18th,  19th  and  20th,  1880. 


1.  Luke  P.  Poland,  of  Vermont,  Chairman  of  the  Executive 
Committee,  called  the  meeting  to  order  about  10.30  A.  M.,  on 
Wednesday,  18th  August,  and  introduced  Benjamin  H.  Bris- 
Tow,  the  President  of  the  Association,  who  delivered  the  opening 
address.     {See  Appendix.) 

2.  On  motion  of  Carleton  Hunt,  of  Louisiana,  the  thanks 
of  the  Association  were  rendered  to  the  President  *'  for  his  very 
interesting,  instructive,  and  exceedingly  able  address." 

3.  The  President  then  said  the  next  business  in  order  will 
be  the  nomination  and  election  of  new  members. 

4.  Mr.  Poland,  as  Chairman  of  the  General  Council,  said : 

Mr.  President  : — We  have  experienced  a  little  embarrass- 
ment with  reference  to  the  method  of  nominating  and  electing 
new  members.  The  Constitution  provides  that  "all  nomina- 
tions for  membership  shall  be  made  by  the  Local  Council  of 
the  State  to  the  bar  of  which  the  persons  nominated  belong," 
and  the  General  Council  are  authorized  to  recommend  the 
admission  of  members  from  States  having  no  Local  Council. 

We  have  found  that  the  general  acceptation  of  the  provision 
is,  that  application  is  to  be  made  at  the  annual  meeting  of  the 
Association  here.     It  has  happened  in  several  instances  that 
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no  Local  Council  lias  been  present,  and  therefore,  as  the  Con- 
stitution is  to  have  either  a  narrow  or  a  strict  construction,  if 
there  is  a  Local  Council  in  existence  the  General  Council  cannot 
act  in  such  a  case,  and  applicants  for  membership  could  not  be 
admitted. 

The  General  Council,  therefore,  not  wishing  to  assume  a 
power  not  in  their  province,  propose  to  amend  the  Fourth 
Article  of  the  Constitution  by  adding  to  the  second  paragraph 
thereof  the  words,  "  and  at  the  annual  meeting  of  the  Associa- 
tion, in  the  absence  of  all  members  of  the  Local  Council  of  any 
state." 

This  amendment  was  then  adopted. 

5.  Mr.  Poland,  as  Chairman  of  the  General  Council,  then 
presented  the  following  names  for  membership.  In  no  case 
was  a  ballot  demanded,  and  the  gentlemen  whose  names  were 
proposed  were  elected  by  a  viva  voce  vote  of  the  meeting,  in 
pursuance  of  the  Constitution. 


ARKANSAS. 

CoHH,  M.  M 

DISTRICT  OF  COLUMBIA. 
Bond,  S.  R. 

GEORGIA. 

Jones,  Jr.,  Chakles  C. 
Tompkins,  Henry  B.    . 
Bacon,  Augustus  0. 
Hall,  Jodn  J. 
Stewart,  Joun  D.   . 
Anderson,  Clifford 

ILLINOIS. 

Caton,  John  D. 
Storks,  Emory  A. 
Ayer,  B.  F. 

INDIANA. 

Aldrich,  Charles  H. 


.    Liltle  Rock. 


.     WaBhingion. 


.     ADgnsta. 

Savannah. 
.    Macon. 

Griffin. 
.    Griffin. 

Macon. 


Chicago. 
Chicago. 


.    Fort  Wayne. 


ELECTION  or  MEMBERS. 


KENTUCKY. 


BeSTOX,  lOKS  C.      . 

Breckenridoe,  Wm.  C.  P. 
Bdckser.  B.  F. 
WciR,  p.  B.        . 
!BiJUR,  Martin 
Xavie,  George  M. 

XIUMPHRET,  A.  p.    . 
ToNEY,  Sterliko  B. 
TnoRSTON,  Robert  A. 
Caldwell,  Isaac 


Covington. 

Lexington. 

Lexington. 

Louiflville. 

Louisville. 

Louisville. 

Louisville. 

Louisville. 

Lexington. 

Louisville. 


MAR 


-AND. 

•Small,  Albert 
COWEN,  JouN  K. 
Cross,  E.  J.  D. 
Taylor,  Archibald  H. 


.     HagerstowQ. 
'    Baltimore. 
.     Baltimore. 
Baltimore. 


^VK^^A^CHUSETTS. 


LoKO,  John  D. 
Brooks,  Francis  A. 
Storrow,  James  J. 
Chandler,  Alfred  D. 
Bynner,  Edwin  L. 
Howe,  Archibald  M. 
Treadwell.  John  P. 
Wentw^orth,  Aloszo  B. 
Hayes,  Jr.,  William  A. 
Ernst,  George  A.  0. 
Savagb,  Thomas     . 
Allen,  Stillm.\n  B.    . 
French,  William  B. 
Huntress.  George  L. 
Southard,  Charles  B. 
CoDMAN,  Robert, 
Anderson,  W.  H.    . 
Marshall,  Joshua  N. 
Richardson,  George  F. 
Stevens,  George 
Ehdicott,  William  C. 
GiLLis,  James  0. 


Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Lowell. 

Lowell. 

Lowell. 

Lowell. 

Salem. 

Salem. 
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MICHIGAN. 

Wells,  William  P. 
Weadcock,  Thomas  Adis 
Atkinson,  James  J. 

MISSISSIPPI. 

Aknold,  James  M. 

Howry,  Charles  B. 
Johnston,  Toby  W. 

MISSOURI. 

Russell,  W.  H.  H. 

NEW  JERSEY. 

Parker,  R.  Wayne 
Allen,  Jr.,  Robert     . 

NEW  YORK. 

Warren,  Ira  D. 
Taylor,  John  D. 
MOAK,  N.  C. 

OHIO. 

Force,  Manning  F. 
Kittredge,  Edmund  W. 
Ferguson,  E.  A. 
Shoemaker,  Murray  C. 
LoNcfwoRTH,  Nicholas 
Jordan,  Isaac  M. 
Gottschall,  William 

PENNSYLVANIA. 

Porter,  William  A. 
Reed,  Henry 
Wagner,  Samuel 
Baldwin,  Henry,  Jr.  . 
Mac  Veagh,  Wayne 
Smith,  A.  Herr 
Stewart,  W.  F.  Bay 
Slaymakeb,  Amos 

SOUTH  CAROLINA. 

Rutledge,  Benjamin  H. 
Boyd,  Robert  W. 


Detroit. 
Bay  City. 
Detroit. 


Columbus. 
Columbus. 
Oxford. 
Columbus. 


St.  Louis. 


Newark. 
Red  Bank. 


New  York. 
New  York. 
Albany. 


Ciucinnati. 
CiDcinnati. 
Cincinnati. 
Cincinnati. 
Cincinnati. 
Cincinnati. 
Dayton. 


Pbiladelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Lancaster. 

York. 

Lancaster. 


Charleston. 
Darlington. 


QBNBBAL  MINUTES. 


VERMONT. 

Lawrekce,  L.  L. 
tupper,  a.  p. 
Clarke,  C.  W. 

WISCONSIN. 

Caret,  Joh5  W. 


.     Burlington. 
Middleburg. 
.    Chelsea. 


Milwaukee. 


6.  Messrs.  A.  G.  McGrath  and  Charles  H.  Simonton  attended 
the  meeting  as  delegates  from  South  Carolina. 

7.  Mr.  Poland,  for  the  Executive  Committee,  recommended 
the  follo\ving  amendments  of  the  By-Laws  of  the  Association  : 

(1.)  By-Law  No.  IV.  to  be  amended  so  as  to  read,  "In 
states  where  no  state  Bar  Association  exists,  any  city  or 
county  Bar  Association  may  appoint  such  delegates,  not  ex- 
ceeding two  in  number." 

(2.)  An  additional  By-Law,  as  follows:  "The  Treasurers 
Report  shall  be  examined  and  audited  annually,  before  its  pre- 
sentation to  the  Association,  by  two  members  to  be  appointed 
by  the  Chairman  of  die  Executive  Committee." 

Both  of  these  amendments  were  then  adopted  by  the  Asso- 
ciation. 

8.  Agreeably  to  the  foregoing  provision,  the  Chairman  of  the 
Executive  Committe  appointed  as  such  auditors,  Wm.  Allen 
Butler,  of  New  York,  and  O'Brien  J.  Atkinson,  of  Michigan. 

9.  The  same  committee  recommended  an  additional  By-Law, 
as  follows :  '*  Extra  copies  of  Reports,  A<ldresses,  and  Papery 
read  before  the  Association,  may  be  printed  by  the  Committee 
on  Publication  for  the  use  oi'  their  authors,  not  exceeding  two 
hundred  copies  to  each  of  such  authors." 

This  amendment  was  adopted. 

10.  The  next  business  in  order  being  the  election  of  the 
General  Council,  nominations  were  made,  and  the  members  of 
the  Council  elected. 

(See  List  of  Officers  at  the  end  of  the  Minutes.) 
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The  Secretary's  Report, 

11.  Edward  Otis  Hinkley,  Secretary  of  the  Association, 
then  presented  his  Report,  as  follows : 

Mr.  President  and  Gentlemen: — Following  the  principle 
adopted  last  year,  I  shall  make  a  brief  verbal  report : 

The  actual  number  of  members  of  the  Association  is  about 
350,  not  including  tho^^e  elected  to-day,  which  will  bring  up 
the  number  to  about  450. 

Previously  to  the  present  meeting,  thirty-one  states  in  all  were 
represented  in  this  body ;  the  District  of  Columbia  was  also 
represented.  Seven  states  of  the  Union  were  not  represented, 
viz. :  North  Carolina,  Texas,  Oregon,  Minnesota,  Nevada, 
Colorado,  and  Wisconsin  (now  for  the  first  time  represented). 

I  mention  these  states,  because  there  may  be  members  present 
from  adjoining  states  who  may  know  persons  in  those  st^ite-^ 
not  repr-^sented,  suitable  to  be  nominated  to  this  body.  It  is 
very  desirable  wo  should  have  representatives  from  all  the 
states,  if  possible. 

At  our  last  annual  meeting,  in  addition  to  the  members 
present  from  the  different  states,,  three  state  Bar  Associations 
were  represented  here  by  their  delegates,  viz. :  Indiana,  Illinois, 
and  Nebraska. 

In  pursuance  of  an  order  of  the  Executive  Committee,  I  have 
prepared  and  had  printed  a  register  of  members,  and  it  is 
highly  desirable,  for  many  reasons,  that  gentlemen  attending 
should  register  their  own  names ;  the  printing  of  their  names 
accurately  in  the  list  of  members  will  thereby  be  secured.  It 
will  also  afford  us  facility  in  finding  members  at  their  respective 
hotels,  should  occasion  require  it,  and  inform  us  what  gentle- 
men are  in  town  in  attendance  at  this  meeting,  and  further- 
more, it  will  facilitate  our  operations  in  attending  to  those 
gentlemen  who  should  attend  our  annual  dinner. 
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It  is  to  be  hoped  gentlemen  will  take  advantage  of  the  oppor- 
tunity afforded  them  at  the  reception  rooms  to  form  mutual 
acquaintances. 

At  our  last  meeting,  as  near  as  we  can  judge,  there  were  a 
little*  over  a  hundred  members  present.  Eighty-six  persons 
were  at  the  dinner.  As  near  as  we  can  estimate  there  appears 
to  be  a  somewhat  larger  attendance  this  year. 

One  other  matter  only  is  a  subject  of  special  attention  : 

At  our  last  year's  meeting  two  committees  reported,  viz. :  the 
Committee  on  Jurisprudence  and  Law  Reform,  and  the  Com- 
mittee on  Legal  Education  and  Admission  to  the  Bar.  A  third 
committee  was  excused  from  reporting,  on  account  of  the  death 
of  the  chairman — that  is  to  say,  the  Committee  on  Judicial 
Administration  and  Remedial  Procedure,  whose  head,  Mr. 
Gustavus  A.  Somerby,  had  died. 

Two  other  committees  did  not  report  last  year,  and  I  have 
not  been  informed  that  they  will  report  this  year.  I  mention 
their  not  reporting,  because  it  is  desirable  that  they  should  do 
so,  if  possible.  I  refer  to  the  Committees  on  Commercial  Law, 
and  on  Internat-onJil  Law. 

The  Committee  on  Publication  probably  think  it  unnecessary 
to  make  any  further  report  than  you  find  in  the  fact  that  they 
have  published  the  Addresses,  Papers  read,  and  Committee 
Reports  of  last  year's  session,  which  are  contained  in  a  book  of 
237  pages. 

The  Comaiittee  on  Grievances  happily  have  had  nothing  to 
report. 

The  Secretary's  Report  was  accepted. 

12.  The  Treasurer  presented  his  Report,  with  the  certifi- 
cate of  the  Auditors  appended,  which  was  accepted.  {Sec  Ap- 
pendix.) 

13.  Skipwith  Wilmer,  of  Baltimore,  moved  a  vote  of  thanks 
to  the  Secretary  and  Treasurer,  which  was  carried. 

The  meeting  then  adjourned  until  .7.30  P.  M. 
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Wednesday  Evening, 

The  President  called  the  meeting  to  order  at  7.35  P.  M, 

14.  Mr.  Poland  stated  that  in  consequence  of  the  absence  of 
several  members  of  Standing  Committees,  it  was  desirable  to 
fill  such  vacancies  by  temporary  appointments. 

To  provide  for  such  appointments  the  Executive  Committee 
proposed  the  adoption  of  a  new  By-Law,  as  follows  : 

•"  If,  at  any  annual  meeting  of  the  Association,  any  member  of 
any  committee  shall  be  absent,  the  vacancy  may  be  filled  by 
the  members  of  the  committee  present."     Adopted. 

15.  The  President  then  introduced  Henry  E.  Young,  of 
Charleston,  S.  C,  who  read  a  paper  on  "  Sunday  Laws," 
(See  Appendix.) 

The  meeting  then  adjourned  until  11  A.  M.  Thursday, 
19th  inst. 


Thursday  Morning. 

The  President  called  the  meeting  to  order  at  11  o'clock. 

16.  The  Chairman  of  the  Executive  Committee  proposed  the 
following  additional  names  for  membership  of  the  Association, 
all  of  whom  were  duly  elected  : 

Benjamin,  M.  W.  .  .  .  Little  Rock,  Ark. 

Thompson,  Seymour  D.  .  .  .  St.  Louis,  Mo. 

Blair,  Austin        .....  Jackson,  Mich. 

\Henderson,  Henry  P.  ,  .  ,  Mason,  Mich. 

Hughes,  D.  Darwin  ....  Grand  Rapids,  Mich. 

Tarsney,  T.  E.  .  .  .  .  East  Saginaw,  Mich. 

Ball,  Daniel  H.    .  .  .  .  .  Marquette,  Mich. 

Montgomery,  Martin  V.         .  .  .  Detroit,  Mich. 

Geer,  Harrison      .....  Lapeer,  Mich. 

Knight,  Edward  B.      .  .  .  .  Charleston,  W.  Va. 

Mason,  John  Thompson,     ....  Baltimore,  Md. 

Madill,  Geo.  A.  ....  St.  Louis,  Mo. 

Keogh,  Thomas  B.  ....    Greensboro,  N.  C. 
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17.  The  President  then  introduced  Cortlandt  Parker,  of  New 
Jersey,  who  delivered  the  Annual  Address.     {See  Appendix.) 

18.  The  President  said  : 

The  next  busineas  in  order  on  the  programme  is  the  consid- 
eration of  the  resolutions  recommended  by  the  Committee  on 
Legal  Education  and  Admission  to  the  Bar. 

19.  Carleton  Hunt,  chairman  of  the  committee,  moved  an 
amendment  to  the  resolutions,  so  that  they  should  read  as 
follows : 

1st  Resolution.  "That  the  several  state  and  local  Bar 
Associations  in  the  United  States  be  respectfully  requested  to 
recommend  and  further  the  enactment  of  laws  for  admitting  to 
equal  rights  and  privileges  as  counsel  in  the  courts  of  Jill  other 
States  those  who  have  practised  for  three  years  in  the  highest 
court  in  the  State  in  which  they  are  citizens." 

M  Resolution.  '*That  the  several  state  and  local  Bar 
Associations  are  respectfully  requested  to  recommend  and 
further  in  their  respective  states  the  maintenance,  by  proper 
authority,  of  schools  of  law,  provided  with  fciculties  of  at  least 
four  well-paid  and  efficient  teachers,  whose  diploma  shall,  upon 
being  unanimously  granted,  after  a  full  and  fair  written  exami- 
nation, be  a  qualification  for  practising  law." 

3d  Resolution.  "  That  the  said  state  and  other  Bar  Asso- 
ciations be  respectfully  requested  to  recommend  and  further  in 
such  law  schools,  as  soon  as  practicable,  a  general  course  of  in- 
struction, to  be  duly  divided,  for  ordinary  purposes,  into  studies 
and  exercises  of  the  first  year,  of  the  second  year,  and  of  the 
third  year,  including  at  least,  the  following  studies  : 

I.  Moral  and  Political  Philosophy. 

II.  The  Elementary  and  Constitutional  Principles  of  the 
Municipal  Law  of  England;  and  herein, — 

1st.  Of  the  Feudal  Law  ; 

2d.  The  Institutes  of  the  Municipal  Law  generally ; 

3d.  The  Origin  and  Progress  of  the  Common  Law. 
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III.  The  Law  of  Real  Hights  and  Real  Remedies. 

IV.  The  Law  of  Personal  Rights  and  Personal  Remedies. 

V.  The  Law  of  Equity. 

VI.  The  Lex  Mercatoria. 

VII.  The  Law  of  Crimes  and  their  Punishments. 

VIII.  The  Law  of  Nations. 

IX.  The  Admiralty  and  Maritime  Law. 

X.  The  Civil  or  Roman  Law. 

XL  The  Constitution  and  Laws  of  the  United  States  of 
America,  and  herein  of  the  Jurisdiction  and  Practice  of  the 
Courts  of  the  United  States. 

XII.  Comparative  Jurisprudence,  and  the  Constitution  and 
Laws  of  the  several  States  of  the  Union. 

XIII.  Political  Economy." 

4th  Resolution,  "  That  the  said  state  and  local  Bar  Asso- 
ciations be  respectfully  requested  to  recommend  and  farther 
in  such  law  schools  the  requirement  of  attendance  on  the 
studies  and  exercises  appointed  for  said  course  of  three  years, 
as  a  qualification  for  examination  to  be  admitted  to  the  bar." 

20.  Mr.  Hunt  then  said  : 

One  or  two  remarks  will  suflBce  to  bring  this,  matter  properly 
before  the  meeting. 

Bearing  in  mind  the  diversity  of  ability  and  proficiency  of 
different  men,  the  committee  Wiis  unwilling  to  insist  upon  any 
particular  time,  so  that  if  a  man  were  able  to  pass  a  satisfiicf^ry 
examination  at  any  time,  hie  should  have  opportunity  to  do  so, 
and  not  be  refused. 

The  resolutions  are  supported  by  an  elaborate  argument 
which  is  based  upon  reason  and  good  authority,  upon  the  action 
of  governments,  the  advice  of  able  jurists  in  foreign  countries 
and  in  our  own. 
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The  committee  are  persuaded  that  with  the  raodifiCiitions 
now  proposed,  such  objections  as  have  been  made  will  be  re- 
moved, and  the  resolutions  as  they  stand  will  receive  the 
unanimous  approval  of  the  Association. 

The  moral  effect  of  such  an  approval  cannot  be  overstated. 
Upon  closer  examination  the  resolutions  will  be  found  to  be 
comprehensive  in  character  and  capable  of  general  application. 
They  will  be  found  to  be  in  no  sense  illiberal,  and  instead  of 
imposing  obstacles  upon  those  who  may  be  struggling  with 
poverty  in  entering  the  legal  profession,  they  will  be  found,  on 
the  contrary,  to  be  advantageous,  affording  every  indulgence 
and  encouragement  to  that  class  of  students. 

I  believe  if  the  Association  will  act  upon  them  in  the  spirit 
in  which  they  are  offered,  it  will  take  a  step  in  advance,  and 
tend  to  establish  a  desirable  result.  The  work  will  necessarily 
be  a  gradual  one,  but  this  first  step  will  be  very  beneficial. 

With  these  remarks  for  the  purpose  of  bringing  the  matter 
properly  before  the  Association,  I  move  the  adoption  of  these 
resolutions  as  amended,  and  I  move  that  they  be  taken  up 
separately. 

21.  The  President.  Are  there  any  remarks  to  be  made  upon 
Mr.  Hunt's  motion?  I  would  call  the  attention  of  the  gentle- 
men to  the  by-law  which  provides  that  not  more  than  ten 
minutes  is  allowed  each  speaker. 

22.  James  0.  Broadhead,  of  Missouri,  said  :  I  do  not  wish  to 
vote  against  all  these  resolutions,  neither  do  I  wish  to  vote 
without  being  heard  briefly.  I  wish  to  propose  a  substitute  for 
all  the  resolutions. 

23.  On  motion  of  Rufus  King,  of  Ohio,  it  was  voted  that 
the  first  resolution  be  considered  separately. 

24.  Carleton  Hunt  then  moved  the  adoption  of  the  first  reso- 
lution. 
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25.  R.  Wayne  Parker,  of  New  Jersey,  said :  I  desire  to 
oppose  the  adoption  of  the  first  resohition,  because  I  cannot 
understand  it.  Does  it  mean  that  any  lawyer  from  any  state 
shall  have  the  right,  as  a  rights  and  not  as  a  courtesy,  to  go  to 
the  courts  of  any  other  state,  and  by  simply  naming  an  attor- 
ney, as  a  form,  conduct  and  carry  on  cases  within  that  state. 
If  so,  I  am  opposed  to  that  resolution.  Courtesy  is  one  thing, 
a  claim  of  right  is  another.  No  court  can  properly  administer 
justice  which  has  not  control  of  its  own  counsel,  of  their  posi- 
tion, and  of  their  powers  at  the  bar.  No  court  can  administer 
justice  which  cannot  trust  their  own  counsel;  no  court  can  do 
justice  between  parties  without  having  counsel  subject  to  their 
own  rules.  That  rule  we  have  taken  from  the  courts  of  the 
English  Common  Law;  it  is  a  rule  which  cannot  be  lightly 
laid  aside. 

I,  therefore,  submit  I  am  opposed  to  the  rule  as  it  stands. 
I  do  not  comprehend  its  scope.  If  it  .mean  that  gentlemen  be 
admitted  by  courtesy,  that  courtesy,  I  beL'eve,  has  never  been 
withheld  from  any  lawyer  or  counsel  of  ability  in  the  United 
States;  I  think  I  speak  the  sentiment  of  those  present.  But  if 
it  mean  that  men  shall  be  admitted  to  any  state  without  ex- 
amination as  to  their  competency,  I  do  not  think  this  Associa- 
tion would  be  acting  wisely  in  furthering  a  practice  that  would 
be  pernicious  and  dangerous. 

26.  N.  W.  Ladd,  of  Massachusetts,  said  :  We  cannot  regulate 
standards  for  admission  to  the  Bar  in  a  state  of  hiajh  standard 
by  applying  to  it  the  practice  of  a  state  of  the  lowest  standard. 
In  many  of  the  states  they  are  trying  to  raise  the  standard,  so 
that  they  may  have  lawyers  well  qualified  in  every  respect  to 
perform  the  duties  devolving  upon  them.  I  think  that  effort 
is  a  laudable  one,  and  that  we  should  not  do  anything  here  that 
might  tend  to  hinder  the  carrying  of  the  effort  into  full  effect. 
If  any  resolution  of  this  kind  is  to  be  passed  here,  it  should  be 
in  an  amended  shape.  There  is,  of  course,  no  objection  to  a 
lawyer  who  has  practiced  many  years  in  one  state,  if  he  wishes 
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to  remove  to  another  state,  being  allowed  to  practice  in  the 
courts  of  that  state,  but  if  we  do  not  have  some  amendment  to 
these  resolutions  whereby  the  diflSculty  they  present  can  be 
met,  then  the  whole  falls  to  the  ground. 

I  would  like  to  see  some  provision  made  whereby  a  certain 
term  of  years  of  practice  in  sonio  other  state  shall  be  required 
in  order  to  entitle  a  lawyer  to  admission  in  the  state  where  he 
wishes  to  remove  and  practice,  otherwise  a  young  man  who 
wishes  to  be  admitted  at  the  bar  of  one  particular  state,  where 
the  standard  is  high,  may  first  be  admitted  in  a  state  of  low 
standard,  and  then  by  making  application  in  the  former  state 
for  admission  can  find  the  doors  open  to  him.  Such  a  practice 
would  be  wrong.  I  think  that  diflSculty  should  be  avoided, 
and  something  introduced  into  the  resolution  whereby  it  might 
be  remedied. 

27.  A.  R.  Lawton,  of  Georgia,  said : 

I  think  it  is  rather  a  misfortune  that  this  first  resolution  was 
separated  from  the  others  in  this  discussion.  I  understand  the 
resolutions — all  of  them — to  be  the  natural  consequence  of  the 
report,  or  the  recommendations  of  the  report.  I  am  not  a 
member  of  that  committee,  but  I  do  not  suppose  it  was  con- 
templated that  every  statein  the  Union  would  formally  adopt 
the  suggestions  of  those  resolutions,  and  open  their  doors  to 
admit  to  practice  members  of  other  state  bars  indiscriminately, 
but  it  proceeds  upon  the  theory  that  the  general  features  of 
that  report  shall  be  adopted,  that  the  class  of  education  for 
admission  to  the  bar  as  contemplated  by  that  report  shall 
prevail,  that  that  shall  be  the  habit  of  the  American  people 
and  the  condition  of  the  American  bar,  and  when  that  is  so, 
when  the  standard  of  perfection  is  high  and  uniform,  that  under 
the  happier  condition  of  things  a  member  of  the  bar  in  one  state 
shall  be  permitted  to  appear  as  counsel  in  every  state. 

The  change  in   the  resolutions  that  has  been  made  by  the 

.committee,  as  I  understand  it,  has  been  made  in  deference  to 

sopie  suggestions  as  to  the  power  of  the  court  over  counsel — as 
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an  acknowledgment  and  recognition,  and  a  continuance  of  the 
power  of  the  court  over  its  counsel,  referred  to  by  the  gentle- 
man from  New  Jersey  (Mr.  R.  W.  Parker),  that  is  to  say,  it  is 
the  opportunity  to  appear  as  counsel,  and  not  to  all  the  privi- 
leges of  a  member  of  the  bar,  as  counsel  in  any  case  that  may 
be  pending,  and  not  to  appe«ir  as  an  attorney,  or  to  perform 
those  duties  which  require  that  the  gentleman  appearing  shall 
be  under  the  distinct  power  of  the  court.  So  that  with  the 
change  made  in  the  resolution,  it  means  that  a  gentleman  shall 
have  an  opportunity  of  appearing  as  counsel,  and  only  in  that 
capacity,  and  only  then  when  the  happier  condition  of  things 
which  seems  to  be  contemplated  by  that  report  shall  exist. 
Not  now,  when  some  of  the  states  require  almost  nothing  of 
an  examination  from  applicants  for  admission  to  the  bar.  It 
did  not  occur  to  me  when  my  friend  from  Ohio  (Mr.  King) 
made  his  suggestion,  but  it  seems  to  me  that  to  separate  the 
first  resolution  from  the  rest  of  the  report,  or  from  the  other 
resolutions,  is  to  weaken  its  effect. 

When  the  requirements  embraced  in  the  other  resolutions 
shall  be  put  into  practice,  and  become  general,  then  we  can 
aflFord  to  ask  the  states  to  admit  to  practice  as  counsel,  in  any 
case,  in  the  courts  of  such  states,  any  gentleman  who  has  been 
admitted  in  any  other  slate  upon  the  principles  and  basis,  and 
the  degree  of  education  contemplated  by  this  report.  I  think 
that  is  the  aim  of  the  committee,  though,  as  I  before  stated,  I 
am  not  a  member  of  it. 

28.  Gcoi'ge  A.  Mercer,  of  Georgia,  observed  that  the  words 
practitioner  of  law  had  been  stricken  out  of  the  resolution,  and 
the  word  counsel  introduced.  He  did  not  think  the  resolution 
practicable  in  its  present  form.  Suppose  some  one  state  should 
have  a  provision  admitting  women  to  practice,  some  states 
might  be  in  favor  of  the  principle,  others  opposed  to  it.  Are 
we  prepared  to  recommend  that  if  one  state  admits  women  to 
the  bar,  other  states  should  admit  them  to  equal  privileges? 

Suppose  one  state  admits  a  Chinaman   to  practice,  are  we 
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going  to  recommend  that  simply  the  practice  for  three  years 
in  that  state  shall  entitle  him  to  practice  in  any  other  state? 

In  the  present  shape  of  the  resolution  it  had  hetter  not  be 
passed  at  all  unless  we  understand  more  fully  what  is  meant 
by  the  "privileges  of  counsel."  Without  knowing  more  defi- 
nitely, this  Association  had  better  not  speak  at  all. 

29.  Charles  Borcherling,  of  New  Jersey,  agreed  with  the 
last  speaker;  the  resolution  should  be  more  specific.  It  would 
not  be  well  to  advise  that  a  lawyer  being  admitted  in  one  state 
should  be  able  to  go  to  another,  and  simply  by  virtue  of  his 
admission  in  the  state  he  comes  from,  be  admitted  in  the  highest 
courts  of  the  other  state.  In  some  states  men  were  admitted 
as  attorneys  and  counsellors  at  one  and  the  same  time,  while  in 
others  some  years  had  to  intervene  between  the  two.  He  would 
be  unwilling  to  vote  for  it  unless  the  resolution  were  made  more 
specific  and  stringent. 

30.  Rufus  King,  of  Ohio,  said  : 

It,  still  strikes  me  that  this  resolution  depends  upon  the 
other — it  is  a  question  of  practice.  There  had  been  objections 
raised  because  the  resolution  embodies  what  we  understand  lo 
be  a  common  practice  throughout  the  country. 

I  do  not  know  that  a  counsellor  from  one  state  was  ever  re- 
fused the  privilege  of  counsel  in  another,  although  it  has  always, 
in  such  cases,  been  a  matter  in  the  discretion  of  the  court. 
If  that  be  so,  it  is  a  strong  reason  why  the  resolution  should  be 
adopted ;  it  makes  no  difference  which  way  we  put  it. 

There  seems  to  be  a  misunderstanding  in  regard  to  the  mat- 
ter, which  I  supposed  Mr.  Hunt  had  clearly  explained  by 
striking  out  the  word  "practitioner"  and  substituting  the 
word  "counsel."  The  resolution  was  not  intended  to  advocate 
for  admission  and  practice  in  any  state,  mfin  who  had  not  been 
properly  admitted  to  the  bar.  It  simply,  therefore,  proposes 
to  embody,  as  a  statute,  or  as  a  rule,  that  which  we  all  under- 
stand to  prevail  throughout  the  country ;  if  there  should  be  any 
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doubt  about  the  custom  being  general,  I  think  the  Association 
ought  to  recommend  its  adoption. 

If  it  is  broad  enough  to  be  extended  to  women,  let  it  be  so ;  if 
that  should  be  the  case,  a  woman  would  be  the  last  person  a 
chief  justice  would  refuse. 

31.  Edward  0.  Hinkley,  of  Maryland,  said  : 

I  want  to  ask  attention  to  one  or  two  matters  which  seem  to 
have  escaped  the  attention  of  gentlemen  here,  perhaps  not  of 
the  committee  itself,  and  especially  not  of  its  chairman. 

Having  had  occasion  to  go  out  of  my  native  state  of  Mary- 
land to  practice  law  in  four  other  states — Virginia,  Pennsyl- 
vania, nlso  in  the  city  of  New  York  and  once  in  the  city 
of  Boston,  I  met,  on  every  occasion,  with  the  same  answer 
to  the  motion  made  by  the  local  counsel  there,  my  colleagues — 
to  have  me  admitted;  it  was  simply — it  is  not  necessary 
— the  court  will  hear  you  as  a  matter  of  couytesy;  that  is 
one  point.  The  courts  of  the  several  states  do  not  admit  gen- 
erally members  of  the  bar  of  other  states.  I  speak  now  of 
the  state  courts ;  that  is  one  point  to  be  considered.  Another 
matter  to  be  considered,  and  one  to  which  I  especially  call  the 
attention  of  the  Chairman  of  the  Committee,  is  that  there  are 
decisions,  though  not  very  numerous,  yet  clear  and  distinct.  I 
have  read  them  in  the  American  Reports,  but  have  not  their 
names  at  my  tongue's  end;  doubtless  some  gentlemen  may  re- 
member them  ;  there  are  decisions  that  no  state  can  admit  a 
lawyer  of  another  state  to  its  bar,  and  the  reason  is  that  the 
lawyers  in  the  several  states  are  sworn  to  maintain  the  consti- 
tution and  laws  respectively  of  their  several  states. 

Such  a  question  arose  between  Indiana  and  Illinois,  I  think, 
where  the  right  of  admission  was  denied.*  If  that  be  so,  if  it 
is  not  a  right,  our  passing  a  resolution^will  not  set  it  straight, 
for  we  have  to  deal  with  so  many  states. 

*  Seo  Matter  of  Mosness,  39  Wis.  509 ;  20  Am.  R.  65 ;  where  the  court  re- 
fused to  admit  a  member  of  the  Illinois  bar,  in  the  face  of  a  statute  (Ch.  60,  o^ 
1855)  authorizing  it,  which,  if  applicable,  was  held  to  be  beyond  the  power  of 
the  legislature.     E.  0.  H. 
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Aa  to  the  practice  in  the  United  States  Courts,  it  is  different; 
being  one  country  and  one  judicial  system  there  is  more  uni- 
formity, and  a  man  admitted  to  the  Circuit  Court  or  District 
Court  of  the  United  States,  in  any  of  the  Circuit  or  District 
Courts,  will  be  admitted  upon  proper  motion,  being  duly  quali- 
^^d,  in  any  other  Circuit.  I  think  that  appears  without  doubt, 
hut  he  will  not  be  admitted  in  the  state  courts  by  reason  of  bis 
^ing  a  practitioner  in  any  other  state. 

32.  Thomas  Hoyne,  of  Illinois,  said : 

I  never  heard  the  question  raised  in  Illinois  about  the  pro- 
prieiy  of  admitting  any  gentleman,  conducting  himself  with 
proper  attention,  to  practice  as  counsellor  or  attorney  in  Illi- 
^oi8,and  I  understand  that  is  the  practice  in  the  Indiana  courts. 
There  has  been  a  question  connected  with  the  legal  education 
afforded  at  the  schools  in  Michigan.  I  understand  they  admit 
very  /reoly  upon  a  very  insufficient  examination,  and  then  al- 

^^^  members  of  the  bar  to  practice  in  that  state. 
^  ^^iU  only  isuggest  that  I  do  not  see  the  necessity  at  this  time 

^'raising  a  question  upon  the  general  practice  which  exists  in 

tie  states  at  present. 

^"    A.  Q.  Keasbey,  of  New  Jersey,  said  : 

^  ^o    not  comprehend  the  purport  of  tho  resolution,  taking 

definition  given  to  it  by  Mr.  King;  it  only  means  that 

*^'  ^y    expression  of  our  opinion,  shall   ratify  what  is   the 

owvetBal  custom  throughout  the  country,  that  every  court,  all 

^^'^r  the  land,  shall  hear  as  advocate  any  man  who  has  been  an 

advocate  three  years  in  the  state  where  he  lives.     I  have  no 

objection  to  that;  it  is  merely  making  a  rule  for  what  is  already 

established  by  custom.    But  does  not  this  resolution  go  further? 

What  does  it  mean  by  tht?  words  '*  privileges  of  counsel  ?  "     I 

don't  know  the  practice  in  other  states,  but  in  my  state  ad- 

midsion  to  the  bar  is  first  as  attorney;  you  cannot  in  thai 

capacity  act  as  counsel  of  the  Supreme  Court ;  you  cannot  open 

your  mouth,  but  must  employ  counsel,  as  in  England  an  attorney 
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employs  a  barrister.  After  three  years*  practice  the  attor- 
ney has  to  pass  another  examination  before  he  can  become 
counsellor- at-law,  and  if  admitted. can  then  act  as  counsellor. 
If  this  resolution  means  that  au  attorney  from'  another  state 
can  come  to  New  Jersey  and  have  the  privileges  of  counsel, 
then  I  am  opposed  to  it.  There  is  too  much  ambiguity  to  the 
resolution,  too  much  want  of  precision  in  the  words  which  are 
substituted  for  the  original  resolution,  against  which  I  should 
have  voted. 

34.  Clarkson  N.  Potter,  of  New  York,  said  : 

I  agree  with  Mr.  King  s  remarks.  This  matter  is  one  of 
privilege.  I  think  no  man  here  ever  went  into  another  state 
and  was  refused  permission  to  appear  when  professional  duty 
required  his  appearance  at  such  court.  As  has  been  stated,. it 
is  a  discretionary  power,  but  it  seems  to  me  it  would  be  a  very 
great  mistake  for  the  American  Bar  Association  to  recommend 
legislation  where  no  evil  exists,  or  to  seek  by  legislation  to  take 
from  the  court  a  power  which  is  very  proper.  I  can  hardly 
conceive  the  suggestion  necessary,  and  think  it  more  likely  to 
be  injurious  than  beneficial.    I  hope  the  resolution  will  not  pass. 

35.  Mr.  Hunt  then  replied  to  the  objections  made  to  the 
resolution : 

The  dangers  apprehended  by  the  first  gentleman  who  spoke 
are  purely  imaginary,  and  in  anticipation  of  such  objections 
the  resolution  was  amended  by  the  committee,  in  view  of  that 
disclaimer.  I  do  not  know  where  the  gentleman  got  his  idea 
from.  What  do  these  gentlemen  say?  They  say  it  is  intended 
to  make  practitioners  of  law  of  persons  not  authorized.  The 
committee  declare  they  have  no  such  purpose,  and  they  struck 
cut  of  the  resolution  any  words  which  bore  any  such  construc- 
tion. One  gentleman  asked  what  was  the  use  of  declaring  what 
already  exists?  The  benefit  of  it  is,  that  it  will  promote  a 
spirit  of  harmony,  of  fraternal  regard  ;  that  it  will  have  a 
tendency  to  elevate  the  consideration  in  which  the  profession 
is  held,  to  draw  closer  the  ties  of  a  true  fraternal  spirit.     If 
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ihese  are  not  good  reasons  why  this  resohition  should  be 
passed,  if  these  are  not  reasons  that  appeal  to  an  Association  of 
the  character  of  this  in  favor  of  a  declaration  in  accordance 
with  the  custom  of  civilized  states  and  existing  comity,  then  I 
am  at  a  loss  to  find  a  reason. 

What  dangers  are  to  be  apprehended  from  a  measure  of  this 
kind  ?  I  fail  to  see  any.  On  the.  other  side  the  advantages 
and  benefits  are  many.  The  physician  who  goes  abroad  is  re- 
ceived into  the  bosom  of  the  elevated  and  devoted  profession  of 
which  he  is  a  member  without  any  other  requirement  than  the 
boBorable  testimonials  he  has  acquired  of  proficiency  in  the  in- 
stitution of  learning  from  which  he  may  have  come.  It  is  the 
same  with  other  professions — the  mining  engineer,  the  civil 
engineer,  the  mineralogist — all  are  received  upon  the  same 
footing  by  the  comity  of  nations  and  by  the  practice  of  states. 
What  danger  is  to  come  of  them  ?  What  is  the  result?  The 
petty  institutions  of  imperfect  education  have  given  way  before 
the  university  education,  the  true  representative  of  enlighten- 
ment, civilization,  and  knowledge,  whose  insignia  of  knowledge 
are  the  proud  and  true  titles  of  nobility  wherever  presented. 

36.  E.  F.  Bullard,  of  New  York,  made  a  motion  to  table  the 
resolution,  and  it  was  seconded  by  Mr.  Borcherling. 

The  motion  was  adopted  and  the  first  resolution  laid  on  the 
table. 

37.  Mr.  Hunt  then  moved  the  adoption  of  the  second  resolu- 
tion as  amended.' 

J.  Hubley  Ashton,  of  the  District  of  Columbia,  moved  to 
lay  the  second  resolution  on  the  table* 

Mr.  Broadhead,  of  Missouri,  oflfered  a  resolution  to  be  an 
amendment  for  the  second,  and  a  substitute  for  the  remainder 
of  Mr.  Hunt's  resolutions,  as  follows  : 

Sesolvedf  That  the  members  of  this  Association,  in  each  state, 
be  requested  to  use  their  best  endeavors  to  promote  the  passage 
of  such  laws  and  rules  of  Courts,  as  to  the  education  and 
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admission  of  members  of  the  bar,  as  shall  better  exclude  in- 
competent applicants  for  admission  to  the  bar. 

2.  Resolved,  That  this  Association,  in  view  of  the  different 
circumstances  of  the  various  states,  cannot  lay  down  any  general 
rules  for  all,  but  they  recommend  at  present,  as  ends  to  be 
gained : — 

That  the  course  of  study  be  not  less  that  three  years ; 

That  whenever  practicable  at  least  two  years  of  that  time  be 
spent  in  some  law  school,  where  the  different  branches  of  law 
are  thoroughly  taught ; 

That  in  all  events,  they  recommend  the  adoption  of  some 
further  and  more  thorough  system  of  written  and  oral  exami- 
nation of  the  candidates  for  admission  to  the  bar,  in  addition  to 
the  present  examination  in  open  court. 

Edward  J.  Phelps,  of  Vermont,  said  it  would  be  a  discourteous 
treatment  of  the  resolutions  of  the  committee  of  which  Mr.  Hunt 
was  chairman,  to  lay  the  resolutions  on  the  table.  He  would 
therefore  suggest  that  they  be  made  the  subject  of  a  special 
order  for  the  next  day. 

38.  The  President  suggested  to  the  mover  of  the  resolution 
to  lay  on  the  table,  that  if  he  would  withdraw  his  motion,  the 
resolutions  might  be  brought  up  at  the  next  day's  session. 

The  motion  to  lay  on  the  table  was  then  withdrawn,  and 
Mr.  Phelps  moved  to  postpone  the  further  consideration  of 

Mr.  Hunt's  resolutions  until  11  o'clock  next  morning — Friday, 

August  20th, 

Which  was  adopted. 

39.  Mr.  Butler,  of  New  York,  Chairman  of  the  Committee 
on  Jurisprudence  and  Law  Reform,  said : 

Mr.  President  : — I  suppose  it  will  be  better,  under  the  cir- 
cumstances I  am  placed  in,  to  make  a  verbal  report,  and  to  ask 
that  the  Committee  have  leave  to  consider  the  subjects  com- 
mitted to  them.  Among  other  subjects,  we  had  instructions, 
by  a  resolution,  introduced  at  the  very  eve  of  adjournment  last 
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session,  to  prepare  and  submit  to  this  meeting  a  synopsis  of  tlie 
laws  of  the  states  and  territories  relating  to  divorces.     I  have 
prepared  a  report,  with  the  expectation  of  finding  some  mem- 
bers of  the  committee   here   present.     One   resides  in    New 
Orleans,  and  another  in  St.  Louis,  and  another  has  gone  to 
Europe.     There  is  no  provision   in  the   by-laws  for  a  single 
member  of  a  committee,  or  for  the  Chairman,  to  act  alone.     I 
mention  this  fact  because  it  might  well  be  considered  by  the 
President  of  the  Association,  whosoever  he  may  be  next  year, 
in  reference  to   arrangements   being  made   to   prevent  such 
embarrassments   in   future.     Necessarily   tlie  Chairman  of   a 
Standing  Committee  is  obliged  to  do  his  full  share  of  the  work, 
^nd  sometimes  the  whole  of  it.     In  this  case,  acting  under  the 
i'csolution  of  the  Association,  a  great  deal  of  work  has  been 
<ione,  \vhich,  so  far  as  I  am  concerned,  I  am  prepared  to  submit 
^0  the  Association,  and  to  ask  their  acquiescence  in  some  of  the 
conclusions  to  which  I  suppose  my  committee  would  arrive ; 
^fl^fc  not  being  practicable,  I  will,  with  the  permission  of  the 
"''es/dent  and  the  Association,  simply  report  progress  upon  the 
^^^jects  committed  to  us,  and  ask  that  any  further  report  be 
^'erred  until  the  next  annual  meeting. 

^^^   Secretary  called  attention  to  the  third  article  of  the 

o»8titution,  which  provides  that  "a  majority  of  the  members 

or  any  committee,  including  the  Council,  who  may  be  present 

at  any  meeting  of  the  Association,  shall  constitute  a  quorum  of 

such  cocnraitteo  for  the  purposes  of  such  meeting." 

ine  I^resident  suggested  that  the  by-law  indicated  the  plural 
VfitU  Tespect  to  the  committee  first  reporting;  there  was  only 
one  member  of  it  present — the  Chairman. 

^*-^*  Butler  said :  I  concluded  there  was  not  a  majority 
•pteaanl;  l  think  the  difficulty  will  be  remedied  in  future,  per- 
Wps  by  the  amended  by-law  introduced  by  Judge  Poland. 

On  motion  of  Mr.  Averil  the  request  of  the  Chairman  of 
the  committee  reporting  was  granted,  and  further  report  post- 
poned until  next  year's  session. 
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40.  The  Committee  on  Judicial  Administration  and  Beroedial 
Procedure  then  reported  through  its  Chairman,  Rufus  King,  of 
Ohio,  who  said  : — 

Last  year,  on  account  of  the  death  of  Mr.  Somerby,  the 
Committee  had  to  apply  for  further  time.  Since  that  time  we 
have  corresponded  with  the  Vice-President  of  each  State  for 
information,  and  have  received  replies  from  thirteen  States,  to 
the  Vice-Presidents  of  which  we  are  under  obligation,  but  we 
have  been  unable  to  make  the  comparison  complete.  I  would 
therefore  ask  that  the  Committee  have  until  next  year  to  file 
their  report. 

There  being  no  objection,  the  request  of  Mr.  King  was  granted. 

41.  The  Committee  on  Legal  Education  and  Admission  to 
the  Bar  made  no  report,  but  merely  alluded  to  the  resolutions 
embraced  in  their  report,  pending  the  action  of  the  Association 
the  next  day. 

42.  Committee  on  Commercial  Law. 

The  only  member  of  this  Committee  present  was  George  E. 
Mercer,  of  Georgia.     Mr.  Mercer  said  : — 

The  Chairman  of  the  Committee  wrote  to  me  to  know  if  I 
had  any  report  to  make.  I  replied  that  I  had  not,  and  so  far 
as  I  know,  that  Committee  has  no  report  to  make. 

43.  Committee  on  International  Law. 

The  only  member  of  this  Committee  present,  was  John  W. 
Stevenson,  of  Kentucky,  who  said  he  had  never  been  notified 
of  any  meeting  or  action  of  that  Committee,  and  as  far  as  he 
was  personally  informed,  the  Committee  had  never  met;  there 
was,  therefore,  no  report,  and  no  action  could  be  taken. 

44.  Francis  Rawle,  of  Pennsylvania,  on  behalf  of  the  Com- 
mittee on  Publication,  said : 

We  have  had  printed  of  last  year's  proceedings,  two  thousand 
copies,  at  an  expen.^e  of  §550;  we  have  also  had  extra  copies 
printed  of  the  papers  read  and  addresses  made  for  the  gentlemen 
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who  presented  them.  Of  these  reports  of  the  Association,  we 
have  sent  four  or  five  to  each  officer,  and  one  to  each  member, 
one  to  every  state  library,  and  one  toeach  of  the  principal  law 
libraries,  and  to  the  principal  general  libraries.  The  remainder, 
about  one  thousand,  are  now  in  the  hands  of  the  Secretary. 

45.  The  Committee  on  Grievances  had  nothing  to  report. 

46.  William  Allen  Butler,  of  New  York,  then  offered  the 
following  resolution  : 

Resolved t  That  in  order  to  secure  for  the  Association  a  central 
place  for  the  transaction  of  business  in  charge  of  the  Com- 
mittees, and  otherwise  to  facilitate  the  operations  of  the  Asso- 
ciation, the  Executive  Committee  be  authorized  to  procure  a 
suitable  room  in  the  city  of  New  York,  or  in  the  city  of  Phila- 
delphia, for  the  use  of  the  Association,  as  its  central  office,  and 
to  make  such  arrangements  as  may  be  necessary  in  their  judg- 
ment for  this  purpose. 

The  meeting  then  adjourned  until  8  o'clock  P.  M. 


Thursday  Evening, 
The  meeting  was  called  to  order  at  8.10,  by  the  President. 

47.  Mr.  Poland,  as  Chairman  of  the  General  Council,  pre- 
sented the  names  of  gentlemen  nominated  for  officers  for  the 
ensuing  year,  all  of  whom  were  elected. 

(See  list.of  Officers  at  the  end  of  the  Minutes.) 

48.  The  President  then  introduced  George  Tucker  Bispham, 
of  Philadelphia,  who  read  a  paper  on  "  Rights  of  Material  Men 
and  Employfe  of  Railroad  Companies,  as  against  Mortgagees." 

49.  After  which  Henry  D.  Hyde,  of  Boston,  was  introduced 
by  the  President,  and  read  a  paper  on  "  Extradition  between 
the  States." 
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Mr.  Poland  then  announced  that  in  accordance  with  the  new 
by  law  the  Executive  Goramitteo  had  supplied  its  temporary 
vacancies,  by  the  appointment  of  William  Allen  Butler,  of  New- 
York,  and  Skipwith  Wilraer,  of  Baltimore. 

Edward  J.  Phelps,  of  Vermont,  moved  that  "  the  thanks 
of  this  Association  be  presented  to  Mr.  Cortlandt  Parker,  for 
the  admirable  address  delivered  before  the  meeting,  likewise  to 
Mr.  Young,  Mr.  Bispham,  and  Mr.  Hyde,  for  their  very  able 
and  interesting  papers,  read  before  the  Association." 

Seconded  by  Mr.  Lawton,  of  Georgia,  and  adopted. 

Adjourned. 

Friday  Morning. 

The  meeting  called  to  order  at  11.10  A.  M.,  by  the  President. 

50.  Mr.  Poland,  Chairman  of  the  General  Council,  presented 
the  names  of  the  following  gentlemen  :  i 

JonN  Spauldino,  Bostoo,  Massachasetts, 

Francis  E.  Dana.  Brooklyn.  New  York, 

Charles  A.  Davison,  New  York, 

Charles  T.  Brady-,  New  York,  1 

Henry  M.  Hoyt,  Wilkesbarre,  Pennsylvania. 

Andrew  T.  McClintock,  Wilkesbarre,  Pennsylvania, 

Pere  L.  Wickes.  York,  Pennsylvania, 

Irving  Browne.  Albany,  New  York, 

Thomas  F.  Bayard,  Wilmington,  Delaware. 

Luther  R.  Smith,  Mount  Siirling,  Alabama, 

William  Schley,  New  York. 

David  Buell,  Greenville,  Alabama, 

Silas  U.  Pinney,  Madison,  Wisconsin, 

William  F.  Vilas,  Madison,  Wisconsin, 

J.  C.  Gregory,  Madison,  Wisconsin, 

T.  R.  lIuDD,  Green  Bay,  Wisconsin,  •  * 

James  E.  Jenkins,  Milwaukee,  Wisconsin, 

Alfred  L.  Cary,  Milwaukee,  Wisconsin, 

Fred.  G.  Minkler,  Milwaukee,  Wisconsin, 

David  G.  Hooker,  Milwaukee,  Wisconsin, 

Epuraim  Mariner,  Milwaukee,  Wisconsin, 

George  II.  Watrous,  New  Haven,  Connecticut, 

Leverett  M.  Hubbard,  New  Haven,  Connecticut, 

all  of  whom  were  elected  members  of  the  Association. 
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51.  The  chair  then  announced  that  the  business  in  order  was 
the  consideration  of  the  resolutions  oflfered  by  the  Committee 
on  Legal  Education  and  Admission  to  the  Bar. 

62.  Before  proceeding  therewith,  Mr.  BuUard  offered,  by  con- 
sent, the  two  following  resolutions,  which  were  adopted  : 

Resolved,  1.  That  the  Committee  on  Judicial  Administration 
be  requested  to  ascertain,  and  report  at  the  next  session,  how 
far  Congress  can  vest  in  the  state  courts  the  power  to  execute 
a  national  bankrupt  law. 

Resolved^  2.  That  the  Committee  on  Jurisprudence  be  re- 
quested to  ascertain,  and  report  at  the  next  session,  how  far 
executive  oflScers  of  the  general  government  can  reverse  the 
action  of  their  predecessors  in  cancelling  land  patents  which 
have  already  been  issued. 

53.  Upon  the  special  order  of  the  morning  session.  Mr. 
Broadhead  asked  the  Secretary  to  read  his  substitute  for  Mr. 
Hunt's  resolutions,  which  was  done. 

Mr.  King  asked  if  the  amendment,  as  substituted,  was  now 
before  the  house. 

The  President  answered  :  The  question  before  the  meeting 
is  the  adoption  of  Mr.  Broadhead's  substitute  for  the  entire 
resolutions. 

Mr.  King  asked  to  have  the  substitute  read  again,  which 
was  done. 

54.  Jacob  Weart,  of  New  Jersey,  said :  It  appears  to  me, 
after  this  long  discussion,  and  after  the  careful  consideration 
we  have  given  this  matter,  that  the  resolutions  offered  by  the 
gentleman  from  Missouri  are  broad  enough  in  their  scope  to  cover 
the  entire  ground,  and  I  think  go  as  far  as  we  can  in  an  asso- 
ciation like  this.  T  listened  to  their  reading  with  a  good  deal 
of  attention,  and  am  persuaded  they  convey  all  that  this  asso- 
ciation can  properly  commit  itself  to. 

I,  therefore,  move  that  the  resolutions  offered  by  the  gentle- 
man from  Missouri  be  adopted  without  alteration. 
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55.  P.  Bliss,  of  Misaouri :  I  desire  to  say  a  few  words  upon 
this  matter.  At  the  first  session  of  this  association  a  resolution 
was  passed  giving  certain  instructions  to  the  Committee  on  Legal 
Education  and  Admission  to  the  Bar.  Acting  under  those  sug- 
gestions that  committee  prepared  a  report  which,  if  read,  cannot 
but  be  admired  for  its  ability,  its  care,  and  research.  The 
committee  also  reported  a  series  of  resolutions,  which  are  pre- 
sented to  the  association. 

Now  the  will  of  this  association  through  a  resolution,  or  the 
report  of  this  committee  to  the  respective  law  schools  in  the 
United  States,  would  be  of  greater  force  than  the  action  of  any 
individual  members  in  any  respective  state.  If  we  contemplate 
the  resolution,  and  the  purpose  of  this  organization,  there  is  no 
other  organization  in  the  country  that  can  have  a  better  effect 
in  shaping  the  laws  of  this  country  than  the  American  Bar 
Association.  I  am  in  favor  of  the  original  resolution.  I  think 
it  is  best  calculated  to  bring  about  a  harmonious  action  of  the 
law  schools.  As  I  understand  the  resolution,  or  substitution 
offered  by  my  colleague  from  Missouri,  a  diploma  would  be 
necessary  in  every  state  from  a  law  school  to  secure  admission 
to  the  bar.  Now  there  are  many  excellent  men  who  are  not 
able  to  obtain  a  law  school  education.  Accepting  the  substi- 
tute as  it  now  reads,  I  think  the  resolution  reported  by  the 
committee  covers  the  entire  ground  contemplated  by  the  substi- 
tute. I  think  after  the  committee  have  labored  for  two  years^ 
and  reported  their  work,  it  would  be  safer  and  wiser  to  adopt 
the  resolutions  of  the  committee  than  the  substitute  offered  by 
my  learned  friend  from  Missouri. 

There  are  three  words  in  the  second  resolution,  "well  paid 
and,'*  I  think  they  should  be  struck  out. 

Mr.  Hunt  said : — That  amendment  will  be  cordially  accepted 
by  the  committee. 

Mr.  Phelps,  of  Vermont,  said  : — 

I  concur  with  much  that  has  been  said  by  the  gentleman  from 
Missouri  (Mr.  Bliss).     It  does  seem  to  have  been  overlooked, 
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that  the  Committee,  whose  labors  are  now  under  consideration, 
were  instructed  at  the  first  meeting  of  this  association  to  report 
certain  resohitions.  Ordinary  courtesy  to  the  committee  should 
induce  us  to  pause  before  we  summarily  dispose  of  the  result  of 
their  labors. 

In  the  first  place,  all  we  can  do  is  to  recommend — we  have  no 
power  over  this  subject  to  deal  with  it;  the  point  is,  to  what 
extent  shall  we  put  ourselves  on  the  record  as  recommending 
what  we  deem  to  be  desirable  to  be  accomplished.  The  central 
idea  of  the  committee  is  one  thing;  the  precise  form  in  which 
that  idea  shall  find  expression,  and  the  precise  manner  in  which 
it  shall  be  carried  out,  is  a  different  one,  and  one  that  is  very 
important.  I,  for  one,  will  cheerfully  accede  in  that  respect  to 
the  views  of  others,  although  I  should  be  satisfied  with  the  reso- 
lutions offered  by  the  committee. 

I  do  think  we  ought  to  put  ourselves  on  the  record  now,  de- 
cidedly and  unmistakably,  in  favor  of  elevating  the  standard  of 
legal  education,  of  ultimately  bringing  about  the  result  that  a> 
regular  education  at  a  proper  school  of  law  shall  be  one  of  the 
requisites  for  admission  to  the  bar  in  all  the  states. 

We  all  know  how  large  a  proportion  of  the  great  lawyers  and 
judges  of  this  country  never  saw  a  law  school.  This  country 
has  seen  men  enough,  who,  by  the  light  of  a  pine  knot  over  some 
tattered  copy  of  an  old  edition  of  Blackstone,  would  find  their 
way  into  the  profession  of  the  law,  and  into  its  very  highest 
honors.  If  all  the  young  men  coming  to  the  bar  were  of 
that  stamp,  it  would  be  unnecessary  to  have  any  requisite  for 
admission.  But  I  would  respectfully  ask  any  gentlemen  here, 
if  he  were  going  back  to  the  days  of  his  youth  and  were  to  study 
his  profession  over  again,  whether  he  would  not  avail  himself  of 
the  advantages  offered  by  our  present  law  schools.  It  cannot 
be  denied,  that  at  the  present  day  a  higher  education  is  impera- 
tively demanded  than  was  requisite  in  former  years. 

Then,  again,  we  must  do  something  to  exterminate  the 
"rats."  The  profession  should  not  be  converted  into  an  alms- 
house, for  men  who  expect  to  live  without  labor,  or  into  the 
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means  of  furnishing  respectability  to  men  who  are  not  entitled 
to  be  respectable.  It  should  be  understood  that  the  entrance 
into  the  profession  shall  be  through  the  gate  of  knowledge  and 
high  qualifications,  and  in  no  other  way. 

I  regard  with  great  respect  the  substitute  oflFered  by  the 
learned  gentleman  from  Missouri.  There  is  no  man  here  whose 
words  I  listen  to  with  more  attention  and  respect  than  his.  As 
I  said,  I  do  not  contend  for  any  particular  form  of  words,  bui  I 
do  desire  there  should  be  no  ambiguity;  it  should  be  decided 
and  plain.  We  should  put  ourselves  on  the  record  in  favor  of 
an  elevated  standard,  the  most  elevated  standard  it  is  reasonable 
to  require  of  legal  education,  looking  to  the  time  when  a  regular 
course  of  legal  education  at  an  institution  will  be  both  practicable 
and  a  requisite,  as  it  is  with  regard  to  the  medical  profession. 
We  may  not  live  to  see  the  day,  but  I  hope  we  shall  live  to  see 
it  begun. 

It  seems  to  me  the  views  of  some  members  may  be  met  by 
omitting  the  second  resolution,  which  contains  the  curriculum 
of  studies,  leaving  that  subject  to  be  adjusted  by  the  insti- 
tutions themselves.  Another  objection  might  be  overcome  by 
confining  the  resolution  to  states  where  such  institutions  ato 
at  present  existing,  which  I  think  was  the  intention  of  Mr. 
Hoyne's  proposed  amendment.  I  do  not  make  this  in  the  form 
of  a  motion — simply  throw  it  out  as  a  suggestion.  This  might 
be  met  by  the  insertion  of  the  words,  "  where  such  schools  are 
necessary,"  or,  "  where  they  do  not  already  exist,"  or  some- 
thing to  that  eSect,  so  as  to  preclude  the  idea  that  we  desire 
rival  schools  to  be  established  where  they  already  exist, 

56.  James  M.  Dudley,  of  New  York,  said : 

One  of  the  reasons  why  I  should  support  the  original  reso- 
lution is  the  very  cheditable  clause  in  the  second  resolution. 
In  some  law  schools,  of  one  of  which  I  happen  to  have  some 
knowledge,  diplomas  are  obtained  and  admissions  which  are 
undoubtedly  a  fraud  upon  the  profossion.  I  know  of  the  case 
of  two  young  men  who  with  nothing  more  than  the  education 
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of  a  common  school,  attended  a  certain  law  school,  whose 
diploma,  under  the  law  of  the  state  it  was  situated  in,  was 
BuflBcient  to  admit  its  holder  to  practice  in  the  courts  of  that 
state.  Such  diplomas  were  granted  in  these  cases  I  mention, 
after  the  young  men  had  attended  the  law  school  two  weeks, 
and  by  virtue  of  this  diploma  they  were  admitted  to  the  bar 
of  that  state. 

Mr.  Atkinson,  of  Michigan. — In  what  state  was  that  school? 

Mr.  Dudley : 

I  prefer  not  to  say,  but  I  can  satisfy  anybody  that  I  am  correct 
in  my  statement  that  both  young  men  were  admitted  after  two 
weeks  study.  I  hope  the  law  has  been  changed — and  I  think 
it  has  during  the  past  winter — so  that  this  fraud  upon  the  pro- 
fession cannot  be  longer  practiced.  In  my  judgment  it  is 
essential  that  this  Association  should  recommend  some  cur- 
riculum, or  some  course  of  study,  and  a  certain  length  of  time 
in  study,  as  a  condition  precedent  to  the  granting  of  a  diploma, 
which  should  only  be  given  after  a  full  and  searching  examina- 
tion by  some  board  appointed  for  the  purpose.  It  seems  to 
me  such  suggestions  should  be  included  in  the  resolutions. 

57.  Mr.  King,  of  Ohio,  said : 

It  seems  to  me  the  matter  stands  thus — the  resolutions  of 
the  committee  take  a  position  squarely  which  has  received  the 
approval  of  the  Association;  the  substitute  proposes  to  "draw 
it  mild,**  and  is  really  not  much  of  a  recommendation. 

I  agree  with  the  gentlemen  from  Vermont  and  Missouri 
(Mr.  Phelps  and  Mr.  Bliss),  that  the  proper  plan  of  the  Asso- 
ciation is  to  stand  by  its  record.  We  have  instructed  our 
committee  to  take  a  position  ;  the  committee  have  done  so,  and 
I  do  not  think  we  should  now  back  down.  While  changes  in 
the  phraseology  may  be  advisable,  yet  I  for  one  am  heartily  in 
favor  of  and  sympathy  with  the  object  and  spirit  of  the  reso- 
lutions reported  by  the  committee.  There  are  considerations 
in  favor  of  the  suggestion  of  the  last  gentleman  who  spoke — 
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a  recommendation  by  this  Association  of  this  curricalum  of 
studies.  Our  main  object  is  to  secure  a  proper  education  for 
.  the  legal  profession,  and  it  is  a  worthy  object.  The  history  of 
our  country  proves  that  in  the  absence  of  any  other  institu- 
tion, the  education  of  the  bar  is,  after  r]\  the  only  course  we 
have  for  the  education  of  the  legislator,  that  being'  the  source 
from  which  we  mostly  draw,  and  therefore  we  should  take  a 
strong  ground  in  regard  to  the  education  of  the  members  of 
our  profession. 

While  I  do  not  think  it  would  be  well  to  insert  the  whole  of 
this  curriculum,  it  would  be  eminently  proper  for  the  Associa- 
tion to  recommend  to  the  law  schools  of  the  country  the 
adoption  of  a  certain  course  of  study.  If  I  were  going  to  make 
a  change,  I  would  strike  out  Political  Economy  and  insert  the 
Laws  of  Procedure.  It  may  be  that  it  is  regarded  as  technical, 
and  that  the  gentleman  who  is  the  author  of  the  course  pro- 
posed regards  that  as  a  matter  of  course,  and  therefore  did 
not  insert  it;  but  I  think  it  would  be  better  to  omit  Political 
Economy.  Of  course,  by  the  Law  of  Procedure,  I  mean  Plead- 
ings, Practice,  and  Evidence. 

I  trust  the  Association  will  stand  by  the  committee,  and 
while  I  regard  Mr.  Broadhead's  substitute  as  all  right,  it  lacks 
the  force  and  poin*t  which  this  Association  should  give  to  the 
matter. 

In  respect  to  this  matter  of.  the  Albany  Law  School,  I  want 
to  state  something  else  about  that.  A  young  man  came  to 
Mr.  D wight  and   stated    he   had   read   law   two   years  with 

Mr.  ,  a  very  distinguished  advocate  of  the  New  York 

bar.  Upon  an  examination,  Mr.  Dwighb  asked  the  young  man 
what  process  of  instruction  he  had  gone  through,  for  the  young 
man  seemed  deficient.     Said  Mr.  Dwight :  "  I  thought  you  had 

studied  with  Mr. two  years?"     Said  this  young  man: 

*^  Mr.  Dwight,  to  tell  you  the  truth,  I  had  not  the  honor  of  his 
personal  acquaintance ;  his  place  of  business  was  in  the  front 
oflBce,  and  mine  in  the  back,  and  that  is  the  way  I  passed  my 
two  years." 
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Mr.  Dudley  said :        , 

I  larant  to  assure  Mr.  King  I  did  not  refer  to  the  Albany 
Law  School.  That  is  a  very  different  institution  from  the  one 
I  had  reference  to. 

58.  H.  H.  Wells,  of  Washington,  D.  C,  said :  "  I  am  not  content 
with  the  argument  advanced  in  support  of  the  report,  I  am 
ready  to  concede  the  industry  and  learning  and  ability  of  the 
report,  but  it  will  never  answer  for  this  association  to  establish 
as  a  rule  for  its  conduct  in  this  or  subsequent  cases,  that  be- 
cause by  a  resolution  they  have  directed  a  competent  and  able 
committee  to  report  on  a  subject  that  therefore  they  are  bound 
to  adopt  that  report,  otherwise  you  are  at  once  precluded  from 
the  investigation  of  any  subject  or  any  line  of  procedure  that 
you  would  not  wish  finally  to  be  bound  to  adopt. 

We  all  appreciate  the  necessity  of  a  high  standard  of  educa- 
tion. We  understand,  or  at  least  believe,  that  the  safety  of  our 
government  or  form  of  law  and  constitution  depends  in  a  large 
measure  upon  the  fidelity  of  the  legal  profession,  and  that  its 
success  depends  upon  its  learning.  We  do  not  agree  as  to  the 
method  by  which  we  shall  arrive  at  this  higher  elevation ;  'as 
has  been  suggested  by  nearly  every  speaker,  wo  are  powerless 
except  to  recommend ;  we  may  have  an  opinion  as  to  what 
studies  should  be  pursued  in  a  \aw  school,  and  what  number  of 
professors  should  teach  those  subjecis. 

I  am  in  favor  of  Mr.  Broadhead  s  substitute,  because  it  sim- 
ply recommends  an  elevation  of  the  standard  of  excellence,  and 
proposes  a  simple  method  best  calculated  to  secure  this  object. 
Can  we  go  further?  Would  it  be  well  for  us  to  put  ourselves 
on  the  record  further  ? 

If  you  cannot  suggest  a  system  that  is  acceptable  to  tho  gen- 
tlemen here,  how  do  you  expect  to  fare  with  the  subject  with 
the  legislatures  and  before  the  courts  ?  I  hope  the  substitute 
will  be  adopted.  I  do  not  think  any  discourtesy  will  be  shown 
to  the  committee  if  we  should  fail  to  adopt  the  resolutions  they 
ofer. 
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69.  Malcolm  Hay,  of  Pennsylvania,  inquired  if  Mr.  Broad- 
head's  resolution  contemplated  the  examination  of  students  by 
the  courts.  In  many  states  there  is  no  such  oral  examination 
by  the  court. 

Mr.  Broadhead  :  No,  sir;  I  do  not  require  that,  only  in 
those  states  where  such  oral  examination  by  the  courts  is  cus- 
tomary. 

60.  Mr.  Hunt :  There  is  one  of  the  resolutions  offered  by  the 
committee  of  which  I  have  the  honor  to  be  chairman  before  the 
association ;  that  resolution,  as  it  is  now  amended,  reads  as 
follows : 

Mr.  Hunt  then  read  his  second  resolution  {vide  supra.) 

Now,  Mr.  President,  that  was  the  resolution  before  the  house, 
and  then  comes  a  substitution  offered  by  the  gentleman  from 
Missouri  (Mr.  Broadhead),  which  proposes  to  deal  with  this 
whole  matter  in  a  summary  mode,  to  strike  out  the  whole  thing 
and  substitute  something  else. 

One  gentleman  from  Missouri  (Mr.  Bliss),  spoke  in  a  spirit 
with  which  I  agreed  better  than  the  spirit  reflected  by  the  sub- 
stitute, and  suggested  thnt  the  committee  had  been  charged  to 
make  this  report.  More  than  that,  the  very  preamble  of  the 
Association  enjoins  upon  the  Association  as  a  matter  connected 
with  its  very  life  and  being,  and  true  enlightened  existence, 
action  similar  to  that  which  has  been  suggested.  Under  these 
circumstances  the  committee  is  denied  a  consideration  upon  the 
substance  of  a  simple  resolution  taken  disconnectedly  from  the 
whole,  and  in  reference  to  which  the  committee  announced 
before-hand  it  would  be  most  happy  itself  to  propose  amend- 
ments, and  further,  to  receive  them  from  the  superior  wisdom 
of  the  gentlemen  present.  One  of  the  last  members  who  spoke 
thought  the  committee  had  gone  too  far  in  their  resolution. 
With  all  respect  to  that  gentleman,  though  we  would  have  been 
proud  of  his  support,  we  cannot  help  it  if  he  disagrees  with 
d'Aguesseau  and  Austin,  and  with  Story  and  Webster,  and  with 
the  governments  of  France  and  of  Great  Brittxin,  and  with 
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the  other  great  authorities  used  by  the  coramittee,  and  whose 
conclusions  are  formulated  in  the  shape  of  resolutions.  Not- 
withstanding its  respect  for  the  last  gentleman  who  spoke,  the 
committee  will  welcome  the  issue  in  which  he  will  array  him- 
self against  the  authorities  of  whom  I  have  spoken. 

We  did  expect  a  hearing  would  be  accorded  us,  and  that  the 
resolutions  would  be  met  upon  their  merits;  as  it  is,  no  man 
seems  willing  to  yield  anything  to  anybody  else,  and  it  may 
end  in  the  Association  adjourning  with  the  declaration  that  it 
was  able  to  declare  nothing  at  all  upon  a  matter  of  such  vital 
import  as  the  public  education  for  the  bar. 

We  will  make  our  resolution  simple  and  comprehensive.  We 
will  cordially  welcome  a  simplification  ol  its  phraseology.  We 
do  not  contend  for  words,  the  expressions  do  not  belong  to  us. 
They  are  drawn  from  the  vocabulary  of  science,  and  breathe 
the  spirit  of  cduciitional  progress  which  is  the  very  soul  and 
life  of  all  progress,  of  all  virtue,  of  all  republicanism,  and  the 
foundation-stone  upon  which  the  profession  itself  rests.  If  you 
adopt  this  substitute  without  allowing  a  consideration  upon 
that  which  I  have  endeavored  to  explain,  and  for  which  we 
welcome  discussion,  if  you  adopt  that,  you  grig  the  Association, 
you  spike. our  noble  battery,  which  should  thunder  in  defence  of 
virtue,  of  truth,  and  education,  and  you  stamp  yourselves  in 
the  beginning  as  unable  or  unwilling  to  deal  with  the  sub- 
ject.  I  invoke  a  spirit  of  progress  and  of  liberty.  I  under- 
take to  say  for  the  committee,  they  will  go  at  least  as  f-tr  as 
any  gentleman  present  here  to  reach  the  much  desired  result. 
I  hope  the  substitute  will  be  laid  on  the  table  or  rejected. 

61.  After  some  further  remarks  by  Mr.  Broadhead  in  refer- 
ence to  the  spirit  of  his  substitute,  the  question  on  its  adoption 
was  then  put  to  the  meeting.  The  Chair  being  unable  to  de- 
cide the  result  of  the  viva  voce  vote,  a  rising  vote  was  called 
for,  and  the  substitution  was  rejected  by  a  vote  of  32  to  26. 

62.  Mr.  Poland,  Chairman  of  the  Executive  Committee,  then 
reported  to  the  meeting  that  two  gentlemen  of  the  Havana  bar, 
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viz.,  Josfe  A.  Cortina  and  Jos6  Hernandez  Abren,  were  present, 
and  he  moved  they  be  admitted  to  the  privileges  of  the  floor 
of  this  meeting,  in  accordance  with  By-Law  XII.     Adopted. 

63.  Mr.  Hunt  then  moved  the  adoption  of.  the  second  reso- 
lution offered  by  the  Committee  on  Legal  Education  and  Ad- 
mission to  the  Bar. 

Mr.  Hoadly,  of  Ohio,  inquired  what  the  words  "proper 
authority"  meant. 

Mr.  Hunt  said : 

One  gentleman  spoke  of  the  establishment  of  private  schools 
where  diplomas  were  conferred  without  authority,  and  unde- 
servedly. I  think  the  terms  "proper  authority"  are  com- 
prehensive. 

C4.  Mr.  Keasbey,  of  New  Jersey : 

I  do  not  comprehend  what  is  intended  by  the  words  "shall 
be  a  qualification?"  That  is  ambiguous.  Does  it  mean  that  it 
shall  qualify,  or  be  a  full  qualification,  sufiicient  for  admitting? 
If  so,  it  goes  further  than  the  former  resolution. 

Mr.  Hunt : 

It  is  intended  to  mean  "a  qualification,"  to  say  that  a  man 
shall  be  such  and  such  a  thing,  and  that  shall  be  a  qualification 
for  a  post,  would  seem  to  be  comprehensive;  but  we  will  accept 
the  suggestion  of  the  gentleman,  and  insert  the  words,  "  one  of 
the  qualifications." 

(The  resolution  was  then  read  as  further  amended.) 

65.  Mr.  Hoadly : 

While  I  shall  vote  for  the  resolution,  I  desire  to  criticise  it 
somewhat.  I  do  not  understand  what  is  meant  by  "proper 
authority."  With  regard  to  what  the  gentleman  said  about 
private  schools  of  law,  I  have  heard  of  such  institutions,  but  I 
know  so  little  about  them  that  I  am  a  candidate  for  informa- 
tion. I  know  there  are  collegiate  institutions  connected  with 
several  universities  regularly  established  by  law,  and  incorpo- 
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rated,  for  the  purpose  of  teaching  law.  I  don't  know  what 
other  "proper  authority"  there  can  be.  Such  institutions 
would  seem  to  be  proper  enough.  It  seems  to  me  that  the 
Litchfield  Law  School,  though  private,  was  established  by 
proper  authority. 

Now,  about  the  number  of  teachers,  I  think  four  are  too 
many.  When  I  began  to  study  my  profession,  there  were  one 
hundred  and  seventy  students  instructed  by  two  professors, 
and  I  venture  to  say  that  the  men  who  studied  under  Simon 
Greenleaf  and  Joseph  Story  wanted  no  other  professors. 

I  have  for  many  years  been  teacher  in  a  law  school.  Now, 
we  have  six  or  eight  professors ;  but  for  a  long  time  we  had  but 
three,  and  a  great  part  of  the  time  the  number  of  students 
was  so  small  that  three  professors  could  adequately  instruct 
them  in  all  the^  departments  named  in  this  curriculum,  except 
the  first  and  thirteenth.  Besides,  it  is  difficult  to  procure  good 
teachers.  You  cannot  induce  competent  men  to  leave  the 
practice  of  their  professional  duty  and  engage  in  teaching. 
In  our  law  school  our  great  desire  has  been  to  get  such  men. 
It  is  because  professional  life  is  so  much  more  attractive,  and 
holds  out  greater  rewards.  It  is  also  because  teaching  is  in 
large  part  drudgery,  and  unacceptable  to  nine  men  out  of  ten, 
I  might  say  to  ninety-nine  out  of  every  hundred. 

The  President: 

Does  the  committee  accept  this  suggestion  of  the  gentleman 
from  Ohio  ? 

Mr.  Hunt : 

I  do  not  know  what  his  suggestion  is. 

Mr.  Hoadly : 

My  suggestion  is  to  strike  out  the  word  "  four,"  and  the 
words  "  by  proper  authority."     But  I  make  no  motion. 

Mr.  Hunt :     Then  I  do  not  understand  there   is  anything 
before  the  house  if  the  gentleman  makes  no  motion. 
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66.  Cortlandt  Parker,  of  New  Jersey : 

It  seems  to  me  if  this  association  pa-ss  a  resolution  asking  too 
much  or  requiring  too  much,  our  recommendations  will  fall  with- 
out respect  or  acquiescence.  I  respectfully  submit  that  the  best 
course  to  be  taken  is  to  amend  those  resolutions  more  largely 
than  has  yet  been  suggested.  It  seems  to  me  it  would  be  a 
judicious  course  to  drop  the  second  resolution  as  it  now  stands, 
and  also  the  third,  imposing  the  curriculum.  I  confess  I  am 
not  ready  myself  to  say  which  shall  be  the  proper  curriculum 
of  study  in  a  law  institution.  I  don't  think  that  an  association 
will  commend  itself  to  the  respect  of  the  world  who  shall  settle 
definitively  upon  a  curriculum. 

I  would,  therefore,  suggest  that  that  resolution  be  dropped 
from  the  list. 

Mr.  Hunt:  That  resolution  is  not  before  the  house;  it  is 
the  second. 

Mr.  Parker :  That  may  be  true;  but  it  seems  to  me  that  if 
the  second  passes,  the  third  is  utterly  unnecessary;  it  seems 
pretty  much  the  same  as  the  second,  with,  perhaps,  a  little 
more  definitoncss. 

I  propose  that  this  resolution  be  amended  by  striking  out  the 
words  '*  by  proper  authority,"  and  in  the  second  place,  by 
strikino:  cut  all  after  the  words  "schools  of  law;"  that  will 
leave  the  resolution  in  a  posiiion  in  which  we  can  all  vote  for 
it.  It  will  then  read  '*  that  the  scvenil^states  and  their  Local 
Bar  AFSocialions  be  respccifully  requested  to  recommend  and 
further  the  maintenance  of  schools  of  law." 

With  reference  to  the  number  of  teachers,  that  is  a  matter 
we  should  offer  no  suggestions  about.  My  impression  is  that 
the  great  law  school  in  New  York  has  been  mostly  conducted 
by  one  man — I  moan  the  distinguished  Professor  Dwight.  I 
think  no  addition  has  been  made  until  the  recent  addition  of 
Judge  Dillon.  I  believe  that  in  the  New  York  University  the 
Aiculty  is  not  as  numerous  now  as  heretofore,  while  the  number 
of  students  in  both  academies  is  exceedingly  large. 
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I  do  not  think  we  need  to  use  the  qualification  "efficient" 
teachers.  Of  course,  we  mean  that  they  should  be  efficient 
teachers ;  but  it  seems  to  me  if  the  gentleman  will  allow  me  to 
suggest  it,  it  hardly  seems  respectable.  Now,  as  to  the  diploma, 
why  should  that  be  absolutely  a  qualification  for  admission  to 
the  bar  for  a  man  who  has  passed  a  written  examination?  I 
do  not  think  it  necessary  at  all ;  and  what  shall  we  be  taken 
to  mean  by  the  suggestion  "a  full  and  fair  investigation?" 
We  are  all  prepared  to  secure  what  is  substantially  the  object 
of  this  committee,  and  bring  about  the  result  suggested  in  their 
report. 

I  think,  if  the  resohition  as  I  read  it,  is  adopted  by  this  asso- 
ciation— if  we  stop  there — it  will  be  understood  and  respected. 
If  we  go  further,  it  does  seem  to  me  we  shall  lose  some  part  of 
the  good  will  of  the  legal  community ;  I,  therefore,  move  to 
amend  the  resolution  in  the  manner  I  have  suggested;  and  in 
addition  to  that  I  will  include  a  motion  to  lay  the  other  reso- 
lutions of  the  committee  on  the  table. 

67.  Mr.  Hinkley,  of  Maryland : 

I  second  the  motion,  because  having  sworn  to  support  the 
Constitution  of  the  State  of  Maryland,  I  feel  bound  to  keep 
my  oath.  We  believe,  and  have  declared,  Mr.  President,  in 
the  Decl^lration  of  Rights  prefixed  to  our  Constitution,  "  that 
monopolies  are  odious,  and  ought  not  to  be  tolerated."  The 
University  of  the  State  of  Maryland,  having  a  law  school  of 
three  professors,  has  taught  many  students  of  law  in  Baltimore, 
and  nine  out  of  ten  of  those  who  have  been  admitted  to  the  bar 
in  Baltimore,  thought  it  proper  to  go  through  that  school.  So 
it  is  clear  that  the  proper  legal  education  at  a  law  school  is  a 
good  thing.  We  have  found  it  so,  and  I  presume  the  senti- 
ment of  the  bar  must  be  so.  That  University  of  Maryland  is 
a  private  corporation,  or  a  monopoly.  Its  professors  perpetuate 
their  own  body  as  a  corporation.  A  law  did  exist  in  Mary- 
land, allowing  the  diploma  of  that  institution  to  be  a  sufficient 
qualification  for  admission  to  the  bar  without  examination  by 
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the  judges.  But  that  was  in  direct  conflict  with  first  princi- 
ples, and  the  section  was  repealed ;  so  that  the  diploma  of  the 
University  is  no  longer  a  passport  into  the  courts  of  justice 
against  the  will' of  the  judges.  At  the  present  time  candidates 
for  admission  are  examined  in  open  court,  but  they  find  it  to 
their  own  advantage  to  receive  the  diploma  of  the  University. 
For  this  reason  I  agree  perfectly  with  the  last  speaker,  and  I  was 
waiting  with  interest  to  hear  some  such  sentiment  uttered.  I 
can  never  agree  that  the  diploma  of  any  institution  or  corpora- 
tion shall  be  sufiicient  to  admit,  or  that  it  shall  be  an  essential 
qualification. 

There  are  men  in  this  country  who  may  not  be  able  to  pay 
for  a  law  school  education,  who  yet  may  be  ornaments  to  their 
profession  in  the  future.  For  this  reason  I  think  no  resolution 
ought  to  be  adopted  by  this  body  looking  to  a  diploma  as  an 
essential  qualification. 

68.  Mr.  Bennett  said  he  was  in  favor  of  the  original  resolu- 
tion, and  therefore  would  call  the  previous  question. 

69.  Mr.  Borcherling,  of  New  Jersey :  . 

I  do  not  think  it  would  be  wise  to  recommend  by  these  reso- 
lutions that  the  legislators  of  the  various  states  should  be  asked 
to  take  any  action  to  maintain  a  law  school  in  their  respective 
states.  I  would  like  to  know  in  what  state  a  legislature  would 
consent  to  expend  public  funds  for  the  education  of  lawyers. 
It  would  be  extremely  unpopular.  If  such  a  step  were  taken, 
it  would  result  in  defeating  the  very  object  we  seek  to  attain. 

70.  The  President:  The  question  is  now  upon  the  adoption 
of  Mr.  Parker's  amendment  to  the  resolution.  Unless  there 
is  objection,  Mr.  Hunt  will  be  entitled  to  conclude  the  debate, 
by  the  custom  adopted  yesterday. 

71.  Mr.  Hunt:  The  last  speaker  said  it  would  be  danger- 
ous to  recommend  it  to  the  legislatures. 

Well,  the  resolution  speaks  for  itself  in  that  respect,  and 
shows  the  fallacy  of  the  gentleman's  fears. 
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The  gentleman  from  New  Jersey  has  moved  to  strike  out 
everything  that  I  think  a  majority  of  the  house  wish  to  keep 
in.  He  wishes  to  strike  out  the  law  school  part  of  the  resolu- 
tion, and  that  is  what  we  want  in.  The  advantages  to  be  derived 
from  a  law  school  are  so  obvious  I  need  not  reiterate  them. 
The  gentleman  from  Vermont  expressed  what  I  regard  as  the 
correct  view  in  that  respect.  It  is  thq  only  method  calculated 
to  extend  legal  education,  and  insure  the  beneficial  results  we 
seek. 

One  gentleman  who  spoke  seemed  to  think  we  designed  to 
give  the  schools  everything.  That  is  not  the  case.  Suppose 
any  court  should  wish  to  know  more  about  the  candidate,  or 
have  reason  to  think  there  had  been  some  mistake  in  relation 
to  the  fact  or  law ;  suppose  it  should  desire  to  extend  its  arm 
for  the  protection  of  honor  or  the  learning  of  the  profession ; 
suppose  it  should  wish  to  inquire  into  the  moral  character  of 
the  applicant?  In  all  such  cases  the  power  of  the  court  is 
reserved,  and  can  always  be  exercised.  It  seems  to  me  the 
judges  everywhere  would  welcome  the  aid  that  is  recommended 
in  the  resolutions  as  co-operative  in  the  task  imposed  upon 
them.  Another  gentleman  thinks  we  ought  not  to  include  a 
suggestion  that  there  be  four  professors.  If  we  go  on  at  this 
rate  we  shall  illustrate  the  fable  of  "  the  man  and  his  son  and 
the  ass." 

With  regard  to  the  matter  of  the  number  of  the  professors, 
it  seemed  essential  that  some  number  should  be  fixed  upon, 
but  the  gentleman  must  recollect  that  these  resolutions  are 
wholly  persuasive;  they  do  not  lay  down  as  a  rule  that  the  pro- 
fessors in  a  law  school  should  consist  of  four.  We  do  not 
recommend  any  special  recognition  in  favor  of  four,  but  under- 
took to  say  that  at  least  four  would  be  beneficial  for  purposes 
of  public  instruction  in  such  schools.  The  school  of  which  the 
distinguished  gentleman,  Mr.  Bennett,  my  colleague  on  the 
committee,  is  a  member,  has,  I  believe,  twelve. 

The  science  of  legal  education  is  in  the  morning  of  its  history ; 
all  it  says  is,  give  us  a  school  large  enough  for  the  furtherance 
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and  advancement  of  the  science.  All  that  Has  been  said  about 
the  number  of  professors  may  be  true,  but  is  it  to  be  supposed, 
is  it  to  be  tolerated,  that  any  gentleman  in  this  country  should 
hold  a  law  school  for  himself?  Is  it  to  be  supposed  that  here- 
after, when  all  our  modern  experience  and  science  shows  a  large 
corps  of  instructors  to  be  necessary,  that  we  are  to  be  referred 
to  primitive  times,  and  the  necessities  of  those  times,  for  a 
model  to  guide  us  in  the  future?  Our  recommendation  is  only 
a  persuasion ;  it  makes  such  an  education  as  is  foreshadowed 
one  of  the  qualifications.     Mr.  President,  1  ask  for  a  vote. 

78.  The  President: 

The  question  is  on  the  adoption  of  the  amendment  offered  by 
Mr.  Parker.     The  Secretary  will  read  the  amendment. 

(The  amendment  being  read,  Mr.  Hunt  asked  if  it  would  be 
in  order  to  make  a  motion  to  table  the  amendment). 

The  President : 

Yes;  but  it  will  carry  the  resolution  with  it. 

A  vote  was  then  taken  on  the  adoption  of  Mr.  Parker's 
amendment,  the  result  being,  ayes,  26 ;  nays,  24. 

The  resolution  was  then  adopted  as  amended. 

79.  Mr  Cortlandt  Parker  then  moved  to  lay  the  remaining 
'resolution  on  the  table. 

Mr.  Mercer,  of  Georgia,  suggested  the  propriety  of  having  a 
resolution  embracing  a  specific  time  to  be  pursued  in  study  by 
law  students.  He  thouiziht  the  resolutions  should  not  be  tabled 
until  some  such  suggestion  was  offered. 

The  President :  The  Chair  would  remind  the  Association  that 
the  motion  to  table  is  not  debatable. 

80.  Mr.  Ashton,  of  the  District  of  Columbia : 

Whether  the  general  standard  for  admission  to  the  bar  in 
the  states  of  this  Union  ought  to  be  improved  or  elevated,  is, 
I  suppose,  the  main  object  of  the  Association  in  considering  the 
very  interesting  and  able  report  prepared  by  the  learned  gen- 
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tleman  from  Louisiana.  It  seems  to  me  the  first  thing  to  be 
ascertained  in  this  direction  is,  what  are  the  facts  in  regard  to 
the  qualifications  existing  by  law  in  the  several  states  of  the 
Union,  or  in  all  respective  bars.  I  presume  no  gentleman 
present  in  this  Association  is  personally  familiar  with  the  law 
or  custom  of  every  state  in  this  particular.  I  think  the  Asso- 
ciation ought  to  be  acquainted  with  those  facts,  and  be  informed 
what  are  the  qualifications  required  in  each  and  every  state 
for  admission  to  their  respective  bars.  If  these  facts  are 
ascertained  and  brought  before  the  Association,  it  can  then  be 
determined  whether  those  qualifications  are  such  as  ought  to  be 
required  for  admission  to  the  bar.  I  therefore  ofi'er  the  follow- 
ing resolution : 

Resolved  (1),  That  the  Vice  President  and  Local  Council  for 
each  State  be  requested  to  report  to  the  Committee  on  Legal 
Education,  the  facts  in  regard  to  the  qualifications  existing  by 
law,  for  admission  to  the  bar  in  such  State,  the  means  therein 
provided  by  public  authority,  or  otherwise,  for  promoting  and 
facilitating  the  study  of  the  law,  and  the  necessity  or  propriety 
of  elevating  the  standard  of  qualification  for  admission  to  the 
bar,  in  such  State,  and  the  best  means  of  accomplishing  that 
object. 

Resolved  (2),  That  the  said  Committee  be  directed  to  report 
such  facts  and  suggestions,  as  may  be  furnished  by  the  several 
Vice  Presidents  and  Local  Councils,  pursuant  to  the  first  reso- 
lution, to  the  Association  for  its  further  consideration  and 
action. 

81.  The  President :   Does  the  gentleman  from  New  Jersey 
insist  upon  his  motion  to  lay  on  the  table  ? 
Mr.  Parker  :  I  do  insist  upon  my  motion. 

The  President :  Then  further  debate  is  out  of  order,  and  the 
question  is  upon  that  motion. 
A  division  was  called  for — 
Eesulting — Ayes,  29;  Nays,  24. 
The  motion  was  therefore  adopted,  and  the  resolutions  tabled. 
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Mr.  Mercer,  of  Georgia,  then  offered  a  resolution,  which  the 
chair  diicided  to  be  the  same,  substantially,  as  the  resolution 
which  had  been  tabled. 

82.  Mr.  Ashton's  resolution  was  then  called  up. 

Mr.  Clifford,  of  Massachusetts,  moved  to  amend  by  adding 
the  words,  "  with  such  suggestions  as  the  Committee  chose  to 
present." 

The  mover  of  the  resolution  accepted  this  amendment ;  the 
question  of  the  adoption  of  the  resolution  as  amended  was  then 
put,  and  the  resolution  was  adopted. 

83.  On  motion  of  W.  H.  H.  Russell,  of  Missouri,  the  following 
was  adopted : 

Besolved,  That  the  Committees  which  have  not  as  yet 
reported  be,  and  hereby  are,  requested  to  report  in  writing  at 
the  next  meeting  of  the  Association. 

84.  E.  J.  Phelps,  of  Vermont,  then  offered  an  amendment 
to  the  Constitution,  which  was  adopted,  as  follows : 

A  Committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  annual  meet- 
ing of  the  Association,  whose  duty  it  shall  be  to  report  to  the 
next  meeting  the  names  of  all  members  who  shall,  in  the  inter- 
val, have  died,  with  such  notices  of  them  as  shall,  in  the  dis- 
cretion of  the  Committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-president  from  each  state  and 
territory  to  report  the  deaths  of  members  within  the  same  to 
the  said  Committee. 

85.  Mr.  Poland:  The  Executive  Committee  had  intended 
to  invite  discussion  upon  the  papers  presented  and  read  to  the 
Association,  but  it  was  found  impracticable,  by  reason  of  the 
extended  time  occupied  in  the  discussion  of  the  report  of  the 
Committee  on  Legal  Education.  It  is  to  be  hoped  that  at  our 
next  meeting  arrangements  will  be  made  for  a  discussion  on 
such  papers  as  may  be  read. 
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If  there  be  no  further  business  I  would  move  that  thife  Asso- 
ciation meet  at  8  o'clock  this  evening,  in  the  reception  rooms  of 
the  Association,  at  the  Grand  Union  Hotel. 

The  Association  then  adjourned  until  the  next  annual  meet- 
ing, on  Wednesday,  17th  August,  1881,  at  Saratoga  Springs. 

EDWARD  OTIS  HINKLEY, 

Secretary. 


GENEUAL    MINUTES.  49 


MEMORANDUM. 


The  Association  gave  a  dinner  to  its  members  at  the  Grand 
Union  Hotel  on  the  evening  of  August  20th.  Seventy  seven 
members  were  present.  Alexander  R.  Lawton,  of  Savannah,  Ga., 
presided.  The  following  toasts  were  offered  by  the  Presiding 
OflScer,  and  responded  to  by  members : 

The  Retiring  President,      -        B.  H.  Bristow,  New  York,  N.  Y. 

The  New  President,     -        -    Edward  J.  Phelps,  Burlington,  Vt. 

The  American  Bar  Association, 

Carleton  Hunt,  New  Orleans,  La. 

The  Executive  Committee,     Luke  P.  Poland,  St.  Johnsbury,  Vt. 

The  Secretary,     -        -        Edward  0.  Hinkley,  Baltimore,  Md. 

The  Treasurer,     -        -        -     Francis  Rawle,  Philadelphia,  Pa. 

The  Bench,    -        -        -        Georoe  Marston,  New  Bedford,  Mass. 

Our  Profession — Better  than  our  Practice, 

George  IIoadly,  Cincinnati,  Ohio. 

The  Lawyer  in  Politics,     -        -  Emory  A.  Storrs,  Chicago,  111. 

Our  Clients,  -        -         Thomas  N.  McCarter,  Newark,  N.  J. 

The  Lawyer  in  Diplomacy,         John  E.  Ward.  New  York,  N.  Y. 

The  Elephant  after  Gestation, 

Anthony  Q.  Keasbey,  Newark,  N.  J. 

The  Legal  Profession,  William  Preston,  Lexington,  Ky. 

The  Junior  Bar,  -        -        -    George  A.  Mercer,  Savannah,  Ga. 


50  AMERICAN   BAB   ASSOailTION 


CONSTITUTION. 


NAME  AND   OBJECT. 

Article  I. — This  Associatioa  shall  be  known  as  "The 
American  Bar  Association."  Its  object  shall  be  to  advance  the 
science  of  jurisprudence,  promote  the  administration  of  justice 
and  uniformity  of  legislation  throughout  the  Union,  uphold  the 
honor  of  the  profession  of  the  law,  and  encourage  cordial  inter- 
course among  the  members  of  the  American  Bar, 


QUALIFICATIONS   FOR   MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership  of 
this  Association  who  shall  be,  and  shall,  for  five  years  next  pre- 
ceding, have  been,  a  member  in  good  standing  of  the  Bar  of 
any  state,  and  who  shall  also  be  nominated  as  hereinafter 
provided.  / 


OFFICERS   AND   COMMITTEES. 

Article  III. — The  following  officers  shall  be  elected  at  each 
annual  meeting  for  the  year  ensuing: — A  President  (the  same 
person  shall  not  be  elected  President  two  years  in  succession) ; 
one  Vice-President  from  each  state ;  a  Secretary  ;  a  Treasurer  ; 
a  Council,  consisting  of  one  member  from  each  state ;  the  Council 
shall  be  a  Standing  Committee  on  nominations  for  office;  an 
Executive  Committee,  to  be  composed  of  the  Secretary  and 
Treasurer,  together  with  three  members  to  be  chosen  by  the 
Association,  one  of  whom  shall  be  chairman  of  the  Committee. 
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The  following  Committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five  members 
each  : 

On  Jurisprudence  and  Law  Reform  ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law  ; 

On  Publications ; 

On  Grievances. 

A  majority  of  those  members  of  any  Committee,  including  the 
Council,  who  may  be  present  at  any  meeting  of  the  Association, 
shall  constitute  a  quorum  of  such  Committee  for  the  purposes 
of  such  meeting. 

The  Vice-President  for  each  state,  and  not  less  than  two 
other  members  from  such  state,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  state,  to  which  shall  be  re- 
ferred all  applications  for  membership  from  such  state.  The 
Vice-President  shall  be  ex  officio  chairman  of  such  Council. 

A  Committee  of  three,  of  whom  the  Secretary  shall  always  be 
one,  shall  be  appointed  by  the  President,  at  each  Annual  Meeting 
of  the  Association,  whose  duty  it  shall  be  to  report  to  the  next 
meeting  the  names  of  all  members  who  shall,  in  the  interval, 
have  died,  with  such  notices  of  them,  as  shall  in  the  discretion 
of  the  Committee  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  state 
and  territory,  to  report  the  deaths  of  members  within  the  same 
to  the  said  Committee. 

ELECTION  OP   MEMBERS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  state  to  the  bar  of  which 
the  persons  nominated  belong.  Such  nominations  must  be 
transmitted,  in  writing,  to  the  Chairman  of  the  General 
Council,  and  approved  by  the  Council,  on  vote  by  ballot. 
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The  General  Council  may  also  nominate  members  from  states 
having  no  Local  Council,  and  at  the  Annual  Meeting  of  the 
Association,  in  the  absence  of  all  members  of  the  Local 
Council  of  any  state. 

All  nominations  thus  made,  or  approved,  shall  be  reported 
by  the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided,  That  if  any  member  demands  a  vote  upon  any  liame 
thus  reported,  the  Association  shall  thereupon  vote  thereon  by 
ballot. 

Several  nominees,  if  from  the  same  state,  may  be  voted  for 
upon  the  same  ballot ;  and  in  such  case  placing  the  \vord  **  No  " 
against  any  name  or  names  upon  the  ticket,  shall  be  deemed 
a  negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suffice  to  defeat  an  election. 

Article  V. — All  members  of -the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them,  upon  the  recom- 
mendation of  the  Committee  of  five  appointed  by  such  Conference, 
shall  become  members  of  the  Association,  upon  payment  of  the 
annual  dues  for  the  current  year  herein  provided  for. 

BY-LAWS. 

Article  VL — By-Laws  may  be  adopted  at  any  annual 
meeting  of  the  Association,  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

• 

DUES. 

Article  VIL — Each  member  shall  pay  five  dollars  to  the 
Ti'easurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  bo  payable,  and  the  payment  thereof  enforced,  as  may 
bo  provided  by  the  By-Laws.  Members  shall  be  en  tilled  to 
receive  all  publications  of  the  Association  free  of  charge. 
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ANNUAL   ADDRESS. 

Article  VIII. — The  President  shall  open  each  annual  meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
municate the  most  noteworthy  changes  in  statute  law  on  points 
of  general  interest' made  in  the  several  states,  and  by  Congress 
during  the  preceding  year.  It  shall  be  the  duty  of  the  member 
of  the  General  Council  from  each  state  to  report  to  the  President, 
on  or  before  the  first  day  of  May,  annually,  any  such  legislation 
in  his  state. 

ANNUAL   MEETINGS. 

Article  IX. — This  Association  shall  meet  annually  in  the 
month  of  July  or  August,  at  such  time  and  place  as  the  Execu- 
tive Committee  may  select,  and  those  present  at  such  meeting 
shall  constitute  a  quorum. 

amendments. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any  annual 
meeting,  but  no  such  change  shall  be  made  at  any  meeting  at 
which  less  than  thirty  members  are  present. 

construction. 

Article  XL — The  word  ^^  state"  wherever  used  in  this  Con- 
stitution, shall  be  deemed  to  be  equivalent  to  etaLe,  territory 
and  the  District  of  Columbia. 
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BY-LAWS. 


MEETINGS   OF   THE  ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members  of 
the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows : 

(a)  Opening  address  of  the  President. 

(6)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Keports  of  Secretary  and  Treasurer. 

(e)  Eeport  of  Executive  Committee. 
(/)  Keports  of  Standing  Committees, 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration   and   Remedial  Pro- 
cedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications ; 

On  Grievances. 
(g)    Reports  of  Special  Committees. 
(h)    The  Nomination  of  Officers, 
(i)      Miscellaneous  Business, 
(j)     The  Election  of  Officers. 

The  address,  to  be  delivered  by  a  person  invited  by  the  Ex- 
ecutive Committee,  shall  be  made  at  the  morning  session  of  the 
second  day  of  the  Annual  Meeting. 
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The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a  time, 
or  more  than  twice  on  one  subject. 
A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Each  state  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association ;  in  states  where  no  state  Bar  Association 
exists,  any  city  or  county  Bar  Association  may  appoint  such 
delegates,  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  Members 
of  the  Bar  of  any  foreign  country,  or  of  any  state,  who  are  not 
members  of  the  Association,  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

VI. — ^AU  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  annual  Address  of  the  President,  the 
Reports  of  Committees  and  all  proceedings  at  the  Annual  Meet- 
ing shall  be  printed ;  but  no  other  address  made  or  paper  read 
or  presented  shall  be  printed,  except  by  order  of  the  Committee 
on  Publications. 

Extra  copies  of  Reports,  Addresses,  and  Papers  read  before 
the  Association,  may  be  printed  by  the  Committee  on  Publica- 
tions, for  the  use  of  their  authors,  not  exceeding  two  hundred 
copies  to  each  of  such  authors. 

OFFICERS  AND   COMMITTEES. 

VII. — The  terms  of  oflSce  of  all  Officers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence  im- 
mediately upon  their  election. 
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VIII. — The  President  shall  appoint  all  Committees,  except  the 
Committee  on  Publications,  within  thirty  days  after  the  Annual 
Meeting,  and  shall  announce  thera  to  the  Secretary ;  and  the 
Secretary  shall  promptly  give  notice  to  the  persons  appointed. 
The  Committee  on  Publications  shall  be  appointed  on  the  first 
day  of  each  meeting. 

IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  by  two 
members  to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X. — ^The  Council  and  all  Standing  Committees  shall  meet 
on  the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  chairmen 
shall  appoint.  If,  at  any  Annual  Meeting  of  the  Association, 
any  member  of  any  Committee  shall  be  absent,  the  vacancy  may 
be  filled  by  the  members  of  the  Committee  present. 

XT. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  chairman  thereof  may  appoint; 
reasonable  notice  shall  bo  given  by  him  to  each  member- by 
mail. 

ANNUAL   DUES. 

XIII. — The  annual  dues  shall  be  payable  at  the  Annual  Meet- 
ing, in  advance ;  if  any  member  neglects  to  pay  them  for  any 
year  at  or  before  the  next  Annual  Meeting,  he  shall  cease  to  be 
a  member.  The  Treasurer  shall  give  notice  of  this  By-Law 
within  sixty  days  after  each  meeting,  to  all  members  in  default. 
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PRESIDENT, 

EDWARD  J.  PHELPS, 

Burlington  t  Vermont, 


SECRETARY, 

EDWARD   OTIS   HINKLEY, 
No.  4J  North  Charles  Street^  Baltimore^  Maryland, 


TREASURER, 

FRANCIS   RAWLE, 
No.  402  Walnut  Street^  Philadelphia^  Pennsylvania. 

EXECUTIVE   COMMITTEE, 

LUKE  P.  POLAND,  St.  Johnsbury,  Vermont,  CHAIRMAN, 
SIMEON  E.  BALDWIN,  New  Haven,  Connecticut. 
WM.  ALLEN  BUTLER,  Nerv  York,  New  York. 
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COUNCIL. 


Alabama,  . 

Arkansas,  . 

Convecticut, 

District  of  Columbia, 

Georgia,     . 

Illinois, 

Indiana,    . 

Kentucky, 

Louisiana, 

Maine, 

Maryland, 

Massachusetts,    . 

Michigan, 

Miss^issippi, 

Missouri,   . 

Nebraska, 

New  Hampshire, 

New  Jersey, 

New  York, 

Ohio, 

Pennsylvania,    . 

South  Carolina, 

Vermont,  . 

Virginia,  . 

West  Virginia, 

Wisconsin, 


David  Clopton. 
J.  M.  Moore. 

KOGER  AVERILL. 
J.  HUBLEY   ASHTON. 

George  A.  Merger. 
Thomas  Hoyne. 
K.  S.  Robertson. 
John  W.  Stevenson. 
Carleton  Hunt. 
Almon  a.  Strout. 
Skipwith  Wilmer. 
Edmund  H.  Bennett. 
O'Brien  J.  Atkinson. 
Joseph  E.  Leigh. 
James  0.  Broadiiead. 
Charles  F.  Mandersok. 
Albert  S.  Wait. 
Jacob  Weart. 
e.  f.  bullard. 
.  George  Hoadly. 
Thomas  E.  Franklin. 
A.  G.  McGrath. 
Luke  P.  Poland. 
Robert  Ould. 
John  A.  Hutchinson. 
John  W.  Gary. 
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VICE-PRESIDENTS 


AND 


MEMBERS   OF   LOCAL   COUNCILS, 


Alabama.— Vice-President,  THOMAS  H.  WATTS. 

Local  Council,  D.  S.  TROY,  WALTER  8.  BRAGG. 

Arkansas.— Vice-President,  J.  C.  TAPPAN. 

Local  Council.  U.  M.  ROSE,  P.  0.  THWEATT. 

Califobnia.— Vice-President,  JOHN  N.  POMEROY. 

CoMECTicuT.— Vice-President,  ORIGEN  S.  SEYMOUR. 

Delaware.— Vice-President,  ANTHONY  HIGGINS. 

District  of  Columbia.— Vice  President,  H.  H.  WELLS. 

Local  Council.  R.  T.  MERRICK,  NATHANIEL  WILSON- 

Georgia.— Vice  President,  ALEXANDER  R.  LAWTON. 

Local  Council,  N.  J.  HAMMOND,  L.  N.  WHITTLE. 

Illinois.- Vice-President.  DAVID  DAVIS. 

Local   Council.    BENJAMIN    F.  AYER,   LYMAN  TRUM- 
BULL, G.  KOERNER. 

iHDiAJf A —Vice-President,  BENJAMIN  HARRISON. 

Local    Council— ABRAM    W.   HENDRICKS.  ASA   IGLE- 
HART,  ROBERT  S.  TAYLOR. 

Iowa.— Vice-President,  W.  G.  HAMMOND. 

Local  Council,  GEO.  G.  WRIGHT,  OLIVER  P.  SHIRAS. 
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Kentucky.— Vice  President,  WILLIAM   PRESTON. 

Local  Council.    JAMES  S.  PIRTLE,   WM.  C.  P.  BRECK- 
ENRIDGE,  JOHN  MASON   BROWN. 

LouisiAKA. — Vice  President,  Ft  P.  POCHE. 

Local  Council.— THOS.  J.  SEMME3,  THOS.  L.  BAYNE. 

Maine.— Vice  President,  NATHAN  WEBB. 

Local  Council.  WILLIAM   L.  PUTNAM,  F.  A.  WILSON. 

Maryland.— Vice  President,  R.  J.  GITTINGS. 

Local    Council,  A.   LEO    KNOTT,    W.  J.  ROSS.    HENRY 
STOCKBRIDGE,  JULIAN  J.ALEXANDER. 

Massachusetts.— Vice-President,  HENRY  D.  HYDE. 

Local  Council,  LEONARD  A.  JONES,  FRANK  GOODWIN, 
CHARLES  W.  CLIFFORD. 

Michigan.— Vice-President,  THOMAS  M.  COOLEY. 

Mississippi.— Vice-President,  LOCK  E.  HOUSTON. 

Local  Council,    R.  0.  REYNOLDS,   GEORGE   A.  EVANS. 

Missouri.— Vice-President,  HENRY  HITCHCOCK. 

Local  Council,  PHILEMON  BLISS.  GEORGE  W.  BAILEY. 
EDWARD  G.  KEHR. 

Nebraska.— Vice-President,  JAMES  M.  WOOLWORTH. 

Local  Council,  S.  H.  CALHOUN.  CHAS.  F.  M ANDERSON. 

New  Hampshire.- Vice-President,  JOHN  M.  SHIRLEY. 

Local  Council.-CLINTON    W.  STANLEY,   OSSIAN  RAY. 
ALONZO  P.  CARPENTER. 

New  Jersey.— Vice-President,  ANTHONY  Q.  KEASBEY. 

Local    Council,    GARRETT   D.    W.   VROOM.    CHARLES 
BORCHERLING,  R.  WAYNE  PARKER. 

New  York.— Vice-President,  CLARKSON  N.  POTTER. 

Local  Council,  N.  C.  MOAK,  JAMES  M.  DUDLEY.  W.  B. 
FRENCH. 
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Ohio —Vice-President.  RUFUS  KING. 

Local  Council.  WILLIAM  T.  McCLINTOCK.  STANLEY 
MATTHEWS.  E.  A.  FERGUSON,  ISAAC  M.  JORDAN. 
RUFUS  P.  RANNEY,  GEORGE  W.  UOUK. 

Penkstlvania.— Vice-President,  GEORGE  W.  BIDDLE. 

Local  Council.  A.  A.  OUTERBRIDGE.  HENRY  GREEN. 
GEORGE  SHIRAS,  Jb..  HUGH  M.  NORTH. 

Rhode  Islasd.— Vice-President,  CHARLES  S.  BRADLEY". 

Local  Council.  BENJAMIN  F.  THURSTON,  WILLIAM  V. 
SHEFFIELD. 

South  Carolina.— Vice-President,  HENRY  E.  YOUNG. 

Local  Council,  WILLIAM  H.  BRAWLEY,  CHARLES  D. 
SIMON  TON,  ROBERT  W.  BOYD. 

TEB5ESSEE.— Vice  President,  WILLIAM   F.  COOPER. 

Local  Council.  ALBERT  T.  McNEAL,  B.  M.  ESTES. 

Vebxont.— Vice  President,  DANIEL  ROBERTS. 

Local  Council,  NORMAN  PAUL,  ALDACE  F.  WALKER. 

ViHGiHiA.— Vice-President.  J.  RANDOLPH   TUCKER. 

Local  Council,  WM.  J.  ROBERTSON,  LEGH  R.  PA<;E. 

West  Viboisi a.— Vice-President,  EDWARD  B.  KNIGHT. 
Local  Council.— JOHN  A.  HUTCHINSON. 

Wiscossij.— Vice-President.  SILAS  U.  PINNEY. 

Local  Council,  WILLIAM  F.  VILAS.  ALFRED  L.  GARY, 
EPHRAIM   MARINER. 
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COMMITTEES. 


ON  JURISPRUDENCE  AND   LAW   REFORM. 

WILLIAM  ALLEN  BUTLER,  New  York,  N.  Y. 
.SIMEON  E.  BALDWIN.  New  Haven,  Conn. 
EDWARD  L.  PIERCE,  Boston,  Mass. 
HENRY  HITCHCOCK.  St.  Louis,  Mo. 
GEORGE  TUCKER  BISPHAM,  Philadelphia,  Pa. 

ON  JUDICIAL  ADMINISTRATION  AND   REMEDIAL   PROCEDURE. 

RUFUS  KING.  Cincinnati,  Ohio. 
GEORGE  W.  RIDDLE,  Philadelphia,  Pa. 
E.  C.  SPRAGUE,  Buffalo,  N.Y. 
R.  S.  ROBERTSON.  Fort  Wayne,  Ind. 
ALEXANDER  R.  LAWTON,  Savannah,  Ga. 

ON   LEGAL   EDUCATION  AND  ADMISSIONS  TO   THE  BAB. 

CARLETON  HUNT,  New  Orleans.  La. 
HENRY  STOCK  BRIDGE,  Baltimore.  Md. 
U.  M.  ROSE,  Little  Rock.  Ark. 
GEORGE  HOADLY.  Cincinnati,  Ohio. 
EDMUND  H.  BENNETT,  Taunton,  Mass. 

ON   COMMERCIAL   LAW. 

GEORGE  A.  MERCER,  Savannah.  Ga. 
JAMLS  T.  MITCHELL,  Philadelphia. 
JULIAN  J.  ALEXANDER.  Baltimore,  Md. 
LYMAN  TRUMBULL,  Chicago,  111. 

ON  INTERNATIONAL   LAW. 

THOMAS  M.  COOLEY.  Ann  Harbor,  Mich. 
WILLIAM  GASTON,  Boston.  Mass. 
JOHN  W.  STEVENSON,  Covington.  Ky. 
LEGH   R.  PAGE.  Richmond,  Va. 
CLARK80N  N.  POTTER,  New  York,  N.  Y. 
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ON   PUBLICATION. 


EDWARD  J.  PHELPS,  Burlington,  Vt. 
JOHN  C.  DAY.  Hartford,  Conn. 
FRANCIS  RAWLE.  Philadelphia,  Pa. 
A.  Q.  KEASBEY,  Newark,  N.  J. 
OILMAN  MARSTON,  Exeter,  N.  H. 


ON   GRIEVANCES. 

J.  RANDOLPH  TUCKER.  Lexington,  Va. 
RICHARD  T.  MERRICK.  Washington,  D.  C. 
JOHN  N.  ROGERS.  Davenport,  Iowa. 
JAMES  S.  PIRTLE.  Louisville,  Ky. 
SKIP  WITH  WILMER.  Baltimore.  Md. 
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MEMBERS-AUGUST,  1880-81. 


ALABAMA. 

Bbago,  Walter  S. 
BuELL,  David 
Cloptoit.  David 
Smith,  Luther  B. 
Trot,  D.  S. 

ABKANSAS. 

Benjamin,  M.  W. 
COHN,  M.  M. 
Horner.  John  J. 
Moore,  J.  M. 
BosE,  U.  M. 
Tappan,  James  C. 
Thweatt,  p.  0. 

CALIFOBNIA. 

PoMEROY,  John  N. 


Montgomery. 
Greenville. 
Montgomery. 
Mount  Sterling. 
Montgomery. 


Little  Bock. 
Little  Bock. 
Helena. 
Little  Bock. 
Little  Bock. 
Helena. 
Helena. 


.    San  Francisco. 


CONNECTICUT. 

Adams,  Sherman  W. 
averill,  booeb 
Baldwin,  Simeon  E. 
Brewster,  Lym.\n  D. 
Child,  Calvin  G. 
Cornwall,  Horace 
Curtis,  Julius  B. 
Day,  John  C. 
Foster,  LaFayette  S. 
Hamersley,  William 
Hubbard,  Leverett  M. 
Hubbard,  Bichard  D. 
Hyde,  Alvan  P. 
Kingsbury,  Frederick  J 
Minor,  William  T. 
Pardee,  Henry  E. 


Hartford. 

Danbury. 

New  Haven. 

Danbury. 

Stamford. 

Hartford. 

Stamford. 

Hartford. 

Norwicb. 

Hartford. 

New  Haven. 

Hartford. 

Hartford. 

Waterbury. 

Stamford. 

New  Haven. 


MBMBBBS. 
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CONNECTICUT— Continned. 

PiriLLIPS,  GfLBEET  W. 

Platt,  JonKsoN  T, 
Russell,  Talcott  H. 
Skymouh,  Edwabd  W. 
Seymour,  Orige^t  S. 
Waldo,  Loren  P. 
Watrous,  George  H. 
WiLi^ox.  W.  F. 
Woodruff,  George  M. 
Woodward,  Asa  B. 


Putnam. 
New  Haven. 
New  Haven. 
Litcliiield. 
Litchfield. 
Hartford. 
New  Haven. 
Deep  River. 
Litchfield. 
Norwalk. 


DELAWARE. 

Bayard,  Thomas  F. 
HiooiNS,  Anthony 


Wilmington. 
Wilmington. 


DISTRICT  OF  COLUMBIA. 

ASHTON,  J.  HuBLET 

Boxd.  S.  R. 
Meloy,  William  A. 
Merrick.  Richard  T. 
Morris,  M.  F. 
Morse,  A.  Porter 
Porter,  A.  G. 
Wells.  H.  H. 
Wilson,  Nathaniel 


Washington. 
Wa-hington. 
Washington. 
Washington. 
Washington. 
Wasliington. 
Wasliington. 
Washington. 
Washington. 


GEORGIA. 

Anderson,  Clifford 
Bacon,  Augustus  0. 
Chisuolm,  Walter  S. 
Ely,  Robert  N.    , 
Hall,  John  J. 
Hammond,  N.  J.   . 
Jackson,  Henry  . 
Jones,  Jr.,  Charles  C. 
Lawton,  Alexander  R. 
Lyon.  R.  F. 
Mercer,  Geobge  A. 
Miller,  Frank  H. 
Stewart,  John  D. 
Tompkins,  Henry  B. 
Whittle,  L.  N.    . 


Macon. 

Macon. 

Savannah. 

Atlanta. 

Griffin. 

Atlanta. 

Atlanta. 

Augusta. 

Savannah. 

Macon. 

Savannah. 

Augusta. 

Griffin. 

Savannah. 

Macon. 
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ILLINOIS. 

Ates,  B.  F.           .            .            .            .            .    Chicago. 

BR0WHI50,  0.  H. 

.     Quincy. 

Caton,  John  Deak 

Chicago. 

Davis,  David 

Bloom  ington 

HoT27£,  Thomas    . 

.    Chicago. 

KOEBNER,  Gust  AYE 

• .    Belleville. 

Mason,  Edward  G. 

.    Chicago. 

Stores,  Emort  A. 

.    Chicago. 

Trumbull,  Ltmav 

Chicago. 

INDIANA. 

Aldrich,  Charles  H.       .                                  .    Fort  Wayne. 

Best,  James  J. 

• 

.    Waterloo. 

BuTLEB,  John  M. 

.    Indianapolis. 

Davidson,  Thomas  F. 

.    Covington. 

DuRBiN,  Greene  . 

.    Vereailles. 

Dyer,  Azro 

.    Evansville. 

Fairbanks,  Charles  W.  . 

.    Indianapolis. 

Fishback,  W.  p.  . 

.    Indianapolis. 

Frazer,  James  S. 

.    Warsaw. 

Gbesham,  Walter  Q. 

.     Indianapolis. 

Harris,  A.  C. 

.    Indianapolis. 

Harrison.  Benjamin 

Indianapolis. 

Hendricks,  A.  W. 

Indianapolis. 

Hill,  Ralph 

Indianapolis. 

HiNES,  C.  C. 

.    Indianapolis. 

Hord,  Oscar  B.     . 

.    Indianapolis. 

Iolehart,  Asa 

.    Evansville. 

Korblt,  C.  a. 

.    Madison 

LOWRT,  R. 

.     Fort  Wayne. 

McDonald,  Joseph  E. 

Indianapolis. 

Miller,  William  H.  H. 

Indianapolis. 

Mitchell,  Joseph  A.  S. 

.    Goshen. 

Porter.  Albert  Q. 

Indianapolis. 

Robertson,  R:  S.  . 

.     Fort  Wayne. 

St  ANSI  PER,  S. 

.    Columbus. 

Taylor,  Edwin    . 

Indianapolis. 

Taylor,  Napoleon  B. 

•     Indianapolis. 

Taylor,  R.  S. 

.    Fort  Wayne. 

Turpie,  David 

Indianapolis. 

Wilson,  John  M. 

.     Indianapolis. 

Wilson,  W.  C.       . 

La  Fayette. 

Winter,  F. 

.     . 

Indianapolis. 

ZoLLARs,  Allen    . 

.    Fort  Wayne. 

MIMBEBS. 
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IOWA. 

Hamkond,  William  G. 
rooers,  johk  n.  . 
Shibas,  Oliver  F. 
Wright,  Geobob  G. 

KANSAS. 

Feiohah,  Johb  W. 
GuTHBiE,  John 

KENTUCKY. 

Beck,  James  B.    . 
Behton,  John  C.  . 
Benton,  M.  M. 
BiJUB,  Martin 
Breckinbidqe,  Wm.  C.  P. 
Brown,  John  Mason 
Bucener,  B.  F.     . 
Caldwell,  Isaac  . 
Davie,  George  M. 
Humphrey,  A.  P. 
Moore,  J.  Z. 
MuiR,  P.  B. 
Pirtle,  James  S.  . 
Pope,  Alfred  T.   . 
Preston,  William 
Stevenson,  John  W, 
Thornton,  Robert  A. 
ToNEY,  Sterling  B. 
Willson,  a.  E. 
Yeaman,  Malcolm 

LOUISIANA. 

AcKLEN,  Joseph  H. 
Bayne,  Thomas  L. 
Bbeauz,  G.  a.      . 
Finney,  John 
Gaudet,  J.  L.  • 
QiLLMoi^,  Thomas 
Hunt,  Carleton  . 
Hunt,  Randall  . 
Jonas,  B.  F. 

Enoblock,  Henry  Clay 
McCoNNELL,  James 


Iowa  City. 
Davenport. 
Dubaqae. 
Dob  Moines. 


.    Emporia. 
.    Topeka. 


Lexington. 

Covington. 

Covington. 

Louisville. 

Lexington. 

Louisville. 

Lexington. 

Lexington. 

Louisville. 

Louisville. 

Owensboro. 

Looisville. 

Louisville. 

Louisville. 

Lexington. 

Covington. 

Lexington. 

Louisville. 

Louisville. 

Henderson. 


Pattersonville. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
St.  James. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  Orleans. 
Lafourche. 
New  Orleans. 
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LOUISIANA— Continued. 

Merrick,  Edwijj  T. 
Ouvmu,  Victor  . 
Pocufi,  F.  P. 
Rack.  George  W. 
Semmtr,  Tiiomas  J. 
Sims,  R.  Nicholas 
Spofford,  Henry  M. 


New  Orleans. 
New  Orleans. 
St.  James. 
New  Orleans. 
New  Orleans. 
Ascension. 
New  Orleans. 


MAINE. 

Baker,  Orville  D. 
Clkaves,  Natiiajt 
Drummoxd,  Josiah  II. 

FESi-'KN'DEN,  JaMES  D. 

Gould,  A.  P. 
Holm  1:3,  Geo  roe  F. 
Putnam.  William  L. 
Stetson,  Cuaules  P. 
SiiiouT,  A.  A. 
Wkbu.  Nathan,    . 
Wilson,  B\  A. 

MARYLAND. 

Alexander,  Julias  J. 
Beasten,  (Jhaules.  Jr. 

BOARMAN,  Kor.ERT  R. 
BOXATAKTE.  ClIARLES  J. 

Cow  EN,  John  K.    . 
CROi-s,  E.  J.  D. 
FisuER,  William  A. 
GiTTiNGs,  Richard  J. 
Groume,  James  B. 
Haoner,  A.  B. 
IIiNKLEY,  Edward  Otis 
Keene.  John  Henry, 
Keexe,  Robert  G. 
Knott,  A.  Leo 
LATRuiiE,  John  II.  B. 
LiNTiiicuM,  Thales  S. 
Mar^tHall,  Charles 
Mafon.  John  T.    . 
MclNT(tsir,  David  G. 
RtiRiiKr.s,  JuSKrn  K.,  Jr. 
Ross,  William  J. 


Augnsia. 

Pprtbind. 

Portland. 

Portland. 

Thomas  ton. 

Portland. 

Portland. 

Bangor. 

Portland. 

Portland. 

Bangor. 


Baltimore. 

Baltimore. 

Towsontown. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Elkton. 

Annapolis. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Baltimore. 

Towsontown. 

Upper  Marlboro. 

Frederick  City. 


MEMBEBS. 
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MARYLAND— Continued. 

Shabp,  George  M. 
Small,  Albert     . 
*  Stock  BRIDGE,  He5by 
Taylor,  Archibald  H. 
Vehable,  Richard  M. 
WiLMER,  Skip  WITH, 


Baltimore. 

Hagerstown. 

Baltimore. 

'Baltimore.- 

Baltimore. 

Baltimore. 


I 


MASSACHUSETTS. 

Allen,  Stillman  B. 
asderson,  w.  h. 
Baldwin,  G.  W.  . 
Bell,  C.  V. 
Bennett,  Edmund  H. 
Brooks,  Francis  A. 
Bulix)ck,  a.  G.    . 
Bynner.  Edwin  L. 
CiiASDLER,  Alfred  D. 
Clifford,  Charles  W. 
Cod  man,  Robert 
Crapo,  William  W. 
ENnicoTT,  William  C. 
Ern'st.  George  A.  0. 
Fox,  William  H. 
French,  William  B. 
Gaston,  William 
Gillis,  James  0. 
Goodwin,  Frank 
Harrls,  B.  W. 
Hayes,  William  A.,  Jr. 
Hemenway.  Alfred 
Howe,  Archibald  M. 
Huntress,  George  L. 
HuRD,  Francis  W. 
Hyde,  Henry  D. 
Jones,  Leonard  A. 
Knowlton,  M.  p. 
Ladd,  Nath.  W. 
Lamb,  S.  O. 
Long,  John  D.     . 
Marshall,  Joshua  N. 
Marston,  George 
Morton,  James  M. 
Muzzey,  Henry  W. 
5 


Boston. 

Lowell. 

Boston. 

Lawrence. 

Taunton. 

Boston. 

Worcester. 

BoRton. 

Boston. 

New  Bedford. 

Boston. 

New  Bedford. 

Salem. 

Boston. 

Taunton. 

Boston. 

Boston. 

Salem. 

Boston. 

E.  Bridgewater. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Springfield. 

Boston. 

Greenfield. 

Boston. 

Lowell. 

New  Bedford. 

Fall  River. 

Boston. 
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MASSACHUSETTS—Continued. 
Pierce,  Edward  L. 
Richardson,  Daniel  S. 
Richardson,  Georqe  F. 
Savage,  ^Ho^rAS, 
Southard,  Charles  B. 
Spaulding,  John 
Stetson,  Thomas  M. 
Stevens,  George 
Storrow,  Jaues  J. 
Swift,  M.  G.  B.  . 
Train,  Charles  R. 
Treadwell,  John  P. 
Wentworth,  Alonzo  B. 

MICHIGAN. 

Atkinson,  James  J. 
Atkinson,  O'Brien  J. 
Ball,  Daniel  II. 
Blair,  Austin 
CooLEY,  Thomas  M. 
Geer,  Harrison 
Henderson,  Henry  P. 
Hughes,  D.  Darwin 
KiNsoN,   A.  J.  A.  . 
Montgomery,  Martin  V 
Tarsney,  Timothy  E. 
Weadcock,  Thomas  A. 
Wells,  William  P. 

MIS.SIS$IPPI. 

Arnold,  James  M. 
Evans,  George  A. 
Harrison,  James  T. 
Houston,  Lock  E. 
Howry,  Charles  B. 
Johnston,  Toby  W. 
Leigh,  Joseph  E. 
Orr,  J.  A. 
Reynolds.  R.  0.    . 
Sims.  W.  H. 

MIS50URL 

Bailey,  George  W. 
Bliss.  P. 
Broadhead,  James  0. 


BostoD. 

Lowell. 

Lowell. 

Boston. 

Boston. 

Boston. 

New  Bedford. 

Lowell. 

Boston. 

Fall  River. 

Boston. 

Boston. 

Boston. 

Detroit. 
Port  Haven. 
Marquette. 
Jackson. 
Ann  Arbor. 
Lapeer. 
Mason. 
Grand  Rapids. 

Detroit. 
East  Saginaw. 
Bay  City. 
Detroit. 

Columbus. 

Columbus. 

Columbua. 

Aberdeen. 

Oxford. 

Columbus. 

Columbus. 

Columbus. 

Aberdeen. 

Columbus. 

St.  Louis. 
Columbus. 
St.  Louis. 


y 


MEMBERS. 
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MISSOURI— Continued. 

Collier,  M.  Dwight 
Henderson,  J.  B. 
Hitchcock,  Henry 
Kehr,  Edward  C. 
Madill,  George  A. 
Orrick,  John  C. 
Russell,  W.  H.  H. 
Sbippen,  Joseph 
Thompson,  Seymour  D. 
Todd,  Albert 
Wade,  William  P. 
WiTHRow,  James  E. 


St.  Loaifl. 
.  St.  Louie. 
.  St.  Louis. 
.•  St.  Louis. 
.  St.  Louis. 
.  St.  Louis. 
.  St.  Louis. 
.  St.  Louis. 
.    St.  Louis. 

St.  Louis. 
.  St.  Louis. 
.    St.  Louis. 


NEBRASKA. 

Amory,  George  K. 
Calhoun,  S.  H. 
Laird,  James 
Manderson,  Charles  F. 
Woolworth.  J.  M. 


Lincoln. 
Nebraska  City. 
Hastings. 
Omaha. 
Omaha. 


NEW  HAMPSHIRE. 

Bingham,  George  A. 
Bingham,  Harry 
Carpenter,  A.  P. 
Drew,  Irving  W. 
Eastman,  Samuel  C. 
Fellows,  Joseph  W. 
Hatch,  A.  H. 
Ladd,  William  S. 
Marston,  Gilman 
Ray,  Ossian 
Shirley,  John  M. 
Stanley,  C.  W. 
Wait,  Albert  S. 

NEW  JERSEY. 

Allen,  Robert,  Jr. 
Bedle,  Joskph  D. 
Borciierling,  Charles 
Clark,  James  Oliver 
Dickinson,  S.  Meredith 
Garretson,  a.  Q. 
Goble,  L.  Spe.n'cer 


Littleton. 

Littleton. 

Bath. 

Lancaster. 

Concord. 

Manchester. 

Portsmouth. 

Lancaster. 

Exeter. 

Lancaster. 

Andover. 

Manchester. 

Newport. 


Red  Bank. 

.Tprsey  City. 

Newark. 

Newark. 

Trenton. 

Jorsey  City. 

Newark. 
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NEW  JERSEY— Continued. 

GUMXEBE,  BaBKER 

Keasbet,  a.  Q. 
Kinney,  Thomas  T. 
Little,  H.  S. 
McCabter,  Ludlow 
McCarter,  Thomas  N. 
Pabkeb,  Cobtlandt 
Paekeb,  R.  Wayne 
Potter,  William  E. 
Taylor,  John  W. 
Teese,  Frederick  H. 
Vredenduroh,  James  B. 
Vroom,  Garret  D.  W. 
Weart,  Jacob 
Weeks,  William  R. 
White,  Henry  S. 
Williams,  Washington  B. 
Woodruff,  Robert  S.,  Jr. 


Trenton. 

Newark. 

Newark. 

Trenton. 

Newark. 

Newark. 

Newark. 

Newark. 

Bridgeton. 

Newark. 

Newark. 

Jersey  City. 

Trenton. 

Jersey  City. 

Newark. 

Jersey  City. 

Jersey  City. 

Trenton. 


NEW  YORK. 

Baker,  Ashley  D.  L. 
Beaman,  Charles  S. 
Benedict,  Robert  D. 
Blake,  Charles  F. 
Boardman,  Andrew 
Brady,  Charles  T. 
Bbistow,  Benjamin  H. 
Bw'llard,  E.  F.    . 
Bur.cHARD,  Nathan 
Burnett,  Henry  L. 
BuRRiLL,  John  E. 
Butler,  Wm.  Allen 
Clark,  Thos.  Allen 
CoMSTOCK,  George  F. 
Cullex,  Edgar  F. 
Dana,  Francis  E. 
Davison,  Charles  H. 
Dudley,  James  M. 
Eaton,  Dorm  an  B. 
Eaton,  Sherburne  B. 
Emutt,  James 
Evarts,  William  M. 
FuRSTER,  George  11. 


Gloversville. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Saratoga. 
Brooklyn. 
New  York. 
New  York. 
New  York. 
New  York. 
Syracuse. 
Brooklyn. 
Brooklyn. 
New  Yo^k. 
Johnstown. 
New  York. 
New  York. 
New  York, 
New  York. 
New  York. 


MEMBKRS. 
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NEW  YORK— Continued: 

FsEircn,  W.  B. 
Fkost,  Calvin 
Geebt,  Elbridoe  T. 
Hale,  Mattbew  . 
Hand,  Clifford  A. 
Hand.  Samuel     . 
HiBBARD,  George  B, 
Hoffman,  John  T. 
Jackson,  Samuel  W. 
Kernan,  Francis 
Landon,  Judson  F.  . 
LowREY,  James  F. 
Lyon,  W.  A. 
Macfarland,  W.  W- 
Marsh,  Luther  R. 
Matthews,  Albert 
Mitchell,  Edward 
MOAK,  N.  C. 
Nash,  Stephen  F. 
Nelson,  Homer  A. 
NicoLL,  DeLanoet 
Olnet,  Feteb  B. 
Parker,  Amasa  J. 
Phelps,  Wk.  Walter 
Pond,  A.    . 
Porter,  John  K.  . 
Potter,  Clarkson  N. 
Potter,  Platt 
Prime,  Ralph  E. 
Richardson,  Charles  A. 
EooERS,  Sherman  E. 
RuoER,  William  C. 
Schley.  William, 
schoonmaker,  augustus, 
Scuddeb,  Henry  J. 
Shepard,  Elliott  F. 
Smith,  Henry,     . 
Smith,  Horace  E. 
Spraoue,  E.  C.     . 
Sterne,  Simon 
Sticeney,  Albert 
Stoughton,  E.  W. 
Sullivan,  Algernon  S. 


Jr. 


Saratoga. 
Peekskill. 
New  York. 
Albany. 
New  York. 
Albany. 
Buffalo. 
New  York. 
Schenectady. 
Utica. 

Schenectady. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Albany. 
New  York. 
Poughkeepsie. 
New  York. 
New  York. 
Albany. 
New  York. 
Saratoga. 
New  Yorfc. 
New  York.. 
Schenectady. 
Yonkers. 
Canandaigua. 
Buffalo. 
Schenectady. 
New  York. 
Kingston. 
New  York. 
N€W  York. 
Albany. 
Johnstown. 
Buffalo. 
New  York. 
New  York. 
New  York. 
New  York. 
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NEW  YORK— Continued. 

Taylor,  John  D.  . 
Van  Cott,  Joshua  M. 
Vanderpoel,  a.  J. 
Van  Winkle,  E.  S. 
Ward.  John  E.     . 
Warren,  Ira  D.   . 
Wh EATON,  Henry 
Wheeler,  Everett  P. 
Whiting,  John  N. 
Whitney,  William  C. 
Willis,  Benj.  A. 
WiNSLow,  John     . 

NORTH  CAROLINA. 

Keooh,  Thomas  B. 


OHIO. 


Baldwin,  Charles  C. 
Brazee,  John  J.   . 
Brice.  C.  S. 
Colston,  Edward 
Craighead,  S.  C.  . 
DeWitt,  E.  L. 
Dauoherty,  M.  a. 
Ferguson,  E.  A.    . 
Force,  Manning  F. 
Gardner,  Mills   . 
Gottschall,  0.  M. 
Granger,  M.  M.   . 
Griswold,  Seneca  0. 
Harrison,  Richard  A. 
Hoadly,  George  . 
HouK,  George  W. 
Hutchins,  W.  a.  . 
Irvine,  James 
Johnson,  Edgar  M. 
Johnson,  Robert  A. 
Johnson,  William  W. 
Jordan,  Isaac  M. 
King,  Rufus         . 
Kittredge,  Edmund  W. 
LoNGWORTH,  Nicholas 
Martin,  Charles 


New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Poughkeepsie. 
New  York. 
New  York. 
New  York. 
New  \ork. 
New  York. 


Greensborough. 


Cleveland. 

Lancaster. 

Lima. 

Cincinnati. 

Dayton. 

Colambas. 

Lancaster. 

Cincinnati. 

Cincinnati. 

W^ashington  G.  H. 

Dayton. 

Zanesville. 

Cleveland. 

Columbns. 

Cincinnati. 

Dayton. 

Portsraouth. 

Lima. 

Cincinnati. 

Cincinnati. 

Ironton. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Lancaster. 


MKMBERS. 
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OHIO— Continued. 

Mason,  James 
Matthews,  Stanley 
McCliktock,  W.  T. 
McMahon,  John  A. 
Merrill.  N. 
Moore,  Oscar  F.  . 
Morris,  H.  W. 
Noble,  Henry  C. 
Page,  Hesry  F.    . 
Porter,  W.  T. 

RaNNKY,  lU'FUS  P. 

Scribver,  Charles  H. 
Shaw,  R.  K. 
Shoemaker,  Murray  C. 
Stakberry,  Henry 
Taft.  Alphonso   . 
YouNO,  W.  D. 

PENNSYLVANIA. 

Armstrong,  Wm.  H. 
Baldwin,  Henry,  Jr. 
Biddle.  George  W. 
Bispham,  George  T. 
Bbundage,  A.  R. 
Ellmakeb,  Nathaniel 
Franklin,  Thomas  E. 
Green,  Henry 
ITay,  Malcolm 
Hemphill  Joseph 
Hoyt  Henry  M. 
Lewis,  Joseph  J. 
Little,  William  E. 
Luck  EN  BACH,  W.  D. 
MacVeagh,  Wayne 
McClintock,  Andrew  T. 
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APPENDIX. 


ADDRESS 

OF 

BENJAMIN  H.  BRISTOW, 

PRESIDENT  OF  THE  ASSOCIATION. 


Gentlemen  of  the  Association: — The  Conatitiition  of  our 
Association  requires  your  president  to  prepare  and  submit  to 
this  body,  a  report  setting  forth  the  "most  noteworthy  changes 
in  the  statute  law  on  points  of  general  interest,  made  in  the 
several  states  and  by  Congress  during  the  preceding  year." 
This  task,  though  not  an  inconsiderable  one,  is  less  onerous 
this  year  than  it  would  have  been  if  so  many  states  had  not 
established  biennial  sessions  of  their  legislatures.  Biennial 
sessions  now  prevail  in  twenty-five  states;  and  if  the  people  of 
Connecticut  had  approved  the  proposed  amendment  of  their 
constitution  last  October,  the  number  would  now  be  twenty-six. 
But  frequent  legislative  sessions  are  apparently  looked  upon 
more  favorably  in  Connecticut  than  is  the  fashion  just  now  to 
regard  them  elsewhere,  and  the  proposed  constitutional  amend- 
ment failed  to  receive  a  majority  of  the  popular  vote.  Perhaps 
it  was  repugnant  to  the  feelings  of  a  state  which  once  boasted 
two  Capitols  and  two  state  houses,  to  be  reduced  to  a  legislative 
body  meeting  only  once  in  two  years.  It  is  the  especial  good 
fortune  of  your  president  for  this  year  that  his  term  of  office  falls 
upon  the  "off"  year  of  the  greater  part  of  these  biennial  legis- 
latures,— upon  the  year  when  the  halls  of  a  number  of  state 
houses  are  deserted,  and  twenty  states  make  no  changes  note- 
Worthy,  or  otherwise,  in  their  statute  laws.    The  bulk  of  session 
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laws  to  be  examined  is  thus  considerably  reduced,  and  my  labors 
have  been  further  lightened  by  the  kind  co-operation  of  the 
members  of  the  General  Council,  who,  when  called  upon  for 
assistance,  have,  with  few  exceptions,  responded  promptly  and 
reported  fully. 

An  old  Scotch  judge  in  the  course  of  one  of  his  decisions  says : 
"  I  am  against  all  innovations.  .  Specious  reasons  may  be  as- 
signed for  them,  but  no  one  can  foresee  their  consequences." 
Such  is  pot  the  motto  of  the  modern  legislator.  Unhesitatingly 
and  confidently  he  applies  his  statutory  panacea  to  every  evil 
of  society  real  or  imaginary.  And  as  for  the  consequences, 
although  the  legislator  may  think  the  Scotch  judge  right  as  to 
innovations  generally,  he  is  unwilling  to  consider  the  proposition 
applicable  to  his  own  pet  measure. 

,  Accordingly,  in  looking  through  the  session  laws,  we  find  a 
vast  amount  of  legislation, — some  that  is  useful  and  in  harmony 
with  the  spirit  of  progress;  some  that  is  amusing,  not  to  say, 
absurd;  much  that  right  minded  people,  and  especially  lawyers, 
must  condemn;  many  curious  and  original  statutes;  some  whose 
policy  will  give  the  political  economist  and  the  moralist  food  for 
discussion;  and  some  whose  constitutional  validity  will  certainly 
be  denied  by  the  courts.  It  is  curious  to  notice  how  quickly  the 
average  American  legislator  turns  his  attention  to  the  solution 
of  new  questions  as  they  arise.  For  almost  every  kind  of  griev- 
ance, public  or  private,  lately  come  into  notice,  some  supposed 
remedy  may  be  found  in  the  new  volumes  of  statute  law.  The 
Chinese  are  attacked  vigorously  in  California;  alleged  unjust 
discriminations  and  extortionate  charges,  on  the  part  of  rail- 
roads, are  the  subject  of  legislation  by  California,  Georgia,  New 
Hampshire,  and  New  Jersey;  five  more  states  have  enacted 
laws  of  Draconian  severity  against  the  tramp,  thereby  reducing 
to  still  narrower  limits  than  those  of  a  year  ago  the  field  within 
which  these  sturdy  beggars  remain  free  to  wander;  and  the 
state  of  Maine,  moved  thereto,  I  presume,  by  the  disastrous 
railroad  strikes  and  riots  of  the  summer  of  1877,  and  particu- 
larly by  the  engineer's  strike  of  that  year  upon  the  Boston  and 
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Maine  railroad,  has  passed  a  statute  inflicting  severe  penalties 
upon  railroad  employees  who  conspire  to  abandon  their  occupa- 
tions and  destroy  that  ready  comraunicatioa  between  different 
parts  of  the  country  which  is  now  of  such  vital  consequence  to 
every  active  and  enlightened  people. 

With  regard  to  other  new  questions  of  less  consequence,  legis- 
lators have  also  been  active.     The  recent  discussions  concern- 
ing color  blindness  have  resulted  in  Connecticut  in  a  law  which 
requires  the  eyes  of  railroad  employees  to  be  examined  by  com- 
petent persons,  and  which  forbids  railroads  to  employ  persons 
who  do  not  produce  certificates  from  these  examiners  that  their 
eyes  are  not  subject  to  this  defect  of  vision.     The  grave  robbers 
of  Iowa  and  Ohio,  owing  to  the  prompt  action  of  the  legislatures 
of  those  states,  now  find  their  lot  much  harder  and  their  avoca- 
tion more  dangerous  than  would  have  been  the  case,  if  they  had 
not  so  excited  public  indignation  by  the  darjng  and  brutal  man- 
ner in  which  their  operations  were  carried  on  in  certain  parts 
of  the  country.     Maine  has  enacted  statutes  which  will  make  it 
dangerous  to  attempt  to  meddle  with  the  great  seal,  or  tamper 
with  the  state  papers,  or  to  assume  wrongfully  to  act  as  state 
officials;  and  the  evil  doings  of  Eugene  Fairfax  Williamson,  who 
caused  Dr.  Dix  so  much  annoyance  and  distress  last  year,  moved 
the  New  York  Legislature  to. pass  a  statute  to  the  effect  that 
every  person  who  shall  send  a  letter  with  intent  to  cause  annoy- 
ance to  any  other  person,  shall  be  adjudged  guilty  of  a  misde- 
meanor and  be  punished  by  fine  or  imprisonment  or  both.     This 
last  enactment,  if  applied  strictly  to  everybody  who  dispatches 
letters  with  intent  to  cause  annoyance  to  others,  might  cover  a 
good  many  cases  which  were  probably  not  in  the  contemplation 
of  the  legislature. 

Several  other  matters  of  minor  importance  catch  one's  eye 
while  running  over  the  statute  books,  and  deserve  a  cursory 
notice.  California  brings  to  an  end  her  war  against  greenbacks 
and  admits  them  to  equality  with  gold.  California  and  Georgia 
provide  for  the  appointment  of  a  judge  pro  tempore  for  the 
trial  of  a  cause  where  the  parties  so  agree,  who  shall  exercise 
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all  the  functipns  of  a  judge  in  that  particular  case.     Since  the 
decision  of  the  United  States  Supreme  Court  declaring  the  Act  of 
Congress  concerning  trade-marks  unconstitutional,  Connecticut 
has  provided  for  the  protection  of  the  rights  of  her  own  citizens, 
in  respect  of  trade-marks,  by  an  act  authorizing  their  registra- 
tion.    Hereafter,  it  appears,  warrants  of  arrest  in  California 
may  be  dispatched  to  peace  officers  by  telegraph  ;  and  again,  in 
the  same  state,  any  person  who  discloses  the  contents  of  a  tele- 
graphic message  without  the  consent  of  the  person  to  whom  it 
is  addressed,  unless  in  obedience  to  a  lawful  order  of  court, 
may  be  punished  by  fine  not  exceeding  five  thousand  doUfirs  or 
imprisonment  not  exceeding  five  years,  or  both  fine  and  im- 
prisonment.    Connecticut  exempts  from  taxation  the  estate,  to 
the  amount  of  one  thousand  dollars,  of  all  pensioned  soldiers 
and  sailors  who  have  served  in  tho  army  or  navy  of  the  United 
States;  and  Georgia,  Louisiana  and  South  Carolina  undertake 
to  provide  artificial  limbs  for  their  citizens  who  lost  their  legs 
or  arms  in  the  military  service  of  the  confederacy.    In  Louisiana 
a  beneficiary  under  the  act,  if  he  does  not  believe  that  the  style 
of  limb  contracted  for  by  the  state  will  be  of  use  to  him,  may 
have  the  contract  price  in  money,  instead  of  the  artificial  limb. 
Connecticut  allows  its  savings  banks  to  employ  half  their  deposits 
in  making  loans  on  personal  security.     The  Maine  Sunday  law 
is  so  amended  as  to  prevent  a  party  to  a  contract  made  on 
Sunday  from  avoiding  it,  if  he  has  received  any  valuable  thing 
aa  part  of  the  consideration  and  refuses  to  restore  it.  •  In  Mas- 
sachusetts the  law  of  inheritance  has  been  amended,  so  that 
hereafter  the  husband-  or  wife  of  a  person  dying  intestate  and 
without  issue,  will  inherit  in  fee  the  real  estate  of  the  deceased 
to  the  value  of  five  thousand  dollars  in  addition  to  his  or  her 
estate  of  curtesy  or  dower  in  the  remainder  of  the  property.    A 
New  Hampshire  law  declares  that  wilful  abandonment  of  a 
wife  shall  bar  the  husband's  right  of  succession  to  her  estate. 
Georgia,   Massachusetts,   New   Hampshire,   New   Jersey   and 
Wisconj<in  have  passed  acts  for  the  prevention  of  cruelty  to 
children,  which  forbid  their  employment  in  dangerous,  imraonil, 
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or  injurious  occupations,  and  provide  for  the  custody  of  aban- 
doned or  cruelly  treated  children.  Georgia,  New  Hampshire 
and  New  Jersey  have  also  humanely  established  laws  for  the 
prevention  of  cruelty  to  animals. 

The  pernicious  practice  of  special  legislation  has  been  greatly 
checked,  and  in  many  of  the  states  is  novy  absolutely  prohibited 
by  constitutional  provisions.  But  in  some  states  the  legisla- 
tures are  unrestrained  in  this  respect,  and  the  evil  continues 
unabated.  The  hurtful  consequences  of  the  practice  are  felt  in 
many  ways,  not  the  least  of  which  is  the  tendency  to  prolong 
unduly  legislative  sessions,  increase  their  cost,  and  to  extend  to 
a  few,  privileges  which  should  be  given  to  all  or  none.  It  was 
hardly  befitting  the  dignity  of  the  legislature  of  a  sovereign 
state  to  occupy  its  time  with  the  act,  to  be  found  in  the  last 
instalment  of  the  laws  of  Virginia,  which  empowers  "the  prin- 
cipal of  Turkey  Cove  High  School,  situated  at  Turkey  Cove,  in 
the  County  of  Lee,"  *  *  *  "  to  confer  such  certificates  of  profi- 
ciency and  distinction  as  he  may  think  proper  to  promote  the 
cause  of  education."  Nor  was  it  exactly  fair  to  the  legal  pro- 
fession for  the  legislature  of  South  Carolina  to  pass  two  special 
acts  admitting  John  Smith  and  Thomas  Jones  to  the  bar,  al- 
though one  was  under  twenty-one  years  of  age,  and  the  other 
had  not  completed  the  prescribed  two  years'  course  of  study. 

Of  the  laws  of  1880,  the  California  statutes  relating  to  the 
Chinese  have  probably  excited  the  greatest  interest.  The  last 
California  legislature  actively  carried  on  the  crusade  instituted 
by  the  framers  of  the  new  constitution.  It  provided  for  the 
punishment  of  corporations  and  officers  of  corporations  who  em- 
ployed Chinese  or  Mongolians  contrary  to  the  provisions  of  the 
constitution.  It,denied  to  aliens  incapable  of  becoming  electors, 
the  right  of  catching  fish  for  purposes  of  sale.  It  directed  the 
legislative  authorities  of  cities  and  towns  to  remove  the  Chinese 
from  their  limits,  or  to  set  apart  certain  districts  as  Chinese 
quarters.  It  forbade  the  intermarriage  of  whites  and  Chinese. 
It  made  it  a  misdemeanor  for  any  one  on  the  part  of  the  State 
or  on  the  part  of  a  town  or  city  or  county,  to  grant  a  license 
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to  any  Chinaman  to  transact  any  business  or  engage  in  any 
occupation,  and  it  enacted — what  was  already  a  provision  of  the 
new 'constitution — that  no  native  of  China  should  ever  exer- 
cise the  privileges  of  an  elector.  This  last  enactment  was  justly 
characterized  by  my  predecessor  in  this  office  as  an  attempt  to 
repeal  the  Fifteenth  Amendment,  and  of  course  is  a  mere  bru- 
turn  fulmerij  which  can  hardly  frighten  even  a  Chinaman.  If 
the  national  government  should  allow  the  Chinese  to  become 
citizens,  they  will  be  entitled  by  the  Constitution  of  the  United 
States  to  the  rights  of  voters.  Whatever  may  be  thought  of 
the  desirability  of  the  presence  of  the  Chinese  in  this  country, 
or  of  the  policy  of  excluding  them,  it  must  be  clear  to  every 
lawyer  that  the  State  of  California  has,  by  its  new  constitution 
and  the  acts  of  its  late  legislature,  undertaken  to  do  what  can 
be  accomplished  only  by  the  National  Government,  or  by  its 
express  consent. 

The  Fourteenth  Amendment  of  the  Constitution  and  Article 
VI  of  the  Burlingame  Treaty  furnish  the  two  chief  objections 
to  the  validity  of  these  enactments.  If,  in  disregard  of  the 
Fourteenth  Amendment,  they  deny  to  any  person  within  the 
jurisdiction  of  California,  the  equal  protection  of  the  laws,  or, 
contrary  to  the  Burlingame  Treaty,  they  refuse  to  the  Chinese 
all  the  rights  enjoyed  in  this  country  by  the  citizens  or  subjects 
of  the  most  favored  nations,  they  must  fall  to  the  ground.  The 
law  prohibiting  corporations  to  employ  Chinese  has  already  been 
passed  upon  in  the  case  of  Tiburcio  Parrott,  decided  in  the  U. 
S.  Circuit  Court  for  the  District  of  California,  on  March  22, 
1880.  In  that  case  the  president  of  a  corporation  imprisoned 
under  judgment  of  a  state  court  for  employing  Chinamen  con- 
trary to  the  statute,  sued  out  a  writ  of  habeas  corpics  and  sought 
for  and  obtained  his  release  by  the  Circuit  Court  of  the  United 
States.  It  was  held  that  the  act  of  the  state  legislature,  which 
the  petitioner  had  violated,  was  void  on  both  the  grounds  just 
stated,  viz. :  That  the  Burlingame  Treaty  secured  to  the  China- 
man the  rights  accorded  by  our  laws  to  the  alien  Irishman  or 
German,  and  thao  the  Fourteenth  Amendment  protected  him 
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and  all  other  persons  within  our  territory  from  unjust  discrimi- 
nations and  oppression  by  st-ate  legislatures.  The  correctness 
of  this  decision  seems  unquestionable.  It  is  obvious  that  these 
California  acts  violate  the  Burlingame  Treaty,  and  the  statute 
relating  to  corporations  is  not  the  first  one  which  has  been  de- 
cided to  be  in  conflict  with  it. 

A  law  of  Oregon  forbidding  the  employment  of  Chinamen  upon 
the  public  works  came  in  question  before  the  United  States  Courts 
in  July,  1879,  in  the  case  of  Baker  vs,  Portland  (20  Alb.  L.  J., 
206),  and  met  the  fate  which  has  befallen  the  later  enactment  of 
California.  Moreover,  a  principle  of  construction  has  been  laid 
down  by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Strauder  vs.  West  Virginia  (100  U.  S.,  303),  which  removes  all 
doubts  as  to  the  application  of  the  Fourteenth  Amendment  to 
the  case  of  Tiburcio  Parrott,  and  similar  cases.  All  legislation 
and  all  state  action  hostile  and  oppressive  to  particular  classes 
of  people,  are  within  the  prohibition  of  the  Fourteenth  Amend- 
ment, and  the  Supreme  Court  has  gone  so  far  as  to  hold  that  a 
state  law  excluding  persons  of  color  from  a  jury  was  void  for  this 
reason,  (Strauder  vs.  West  Virginia,)  and  that  a  Judge  of  a 
County  Court  might  be  indicted  under  the  Act  of  Congress  of 
March  1, 1875,  for  excluding  colored  persons  from  the  jury  lists 
which  it  was  his  duty  to  prepare  (Ex  parte  Commonwealth  of 
Virginia,  100  U.  S.,  339).  It  will  be  remembered,  also,  that  the 
notorious  queue  ordinance  of  the  City  of  San  Francisco  was  held 
by  the  Circuit  Court  of  the  United  States  to  be  in  violation  of 
the  Fourteenth  Amendment  of  the  Constitution  (Ho  Ah  Kow 
V8.  Nunan,  20  Alb.  L.  J.,  250). 

The  statute  already  referred  to,  forbidding  Chinamen  to  catch 
fish  for  purposes  of  sale,  has  also  been  declared  void  in  the  case 
of  Ah  Chong  and  others,  lately  decided  in  the  United  States 
Circuit  Court  for  the  Southern  District  of  California  (22  Alb. 
L.  J.,  62). 

Other  enactments  of  the  last  California  legislature,  directed 
against  the  Chinese,  seem  open  to  the  same  objections.  If  a 
statute  which  prohibits  the  employment  of  Chinese  by  corpora- 
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tions  18  unconstitutional,  the  validity  of  statutes  which  drive 
the  Chinese  from  towns  and  cities,  or  confine  them  to  certain 
quarters  thereof,  and  of  all  similar  enactments,  mast  be  seriously 
questioned. 

It  seems  pretty  well  settled  that  any  state  action  looking  to 
the  degradation  or  expulsion  of  the  Chinese  must  be  inefiectual. 

A  few  other  laws  discriminating  against  the  inhabitants  of 
other  states,  or  of  foreign  nations,  have  been  enacted  during  the 
past  year.  In  Louisiana  the  crews  of  foreign  vessels  are  for- 
bidden to  work  on  the  wharves  or  levee  of  New  Orleans  beyond 
the  end  of  the  vessel's  tackle.  Treaty  rights  to  the  contrary, 
however,  are  excepted  from  the  operation  of  the  act.  Louisi- 
ana also  requires  all  commercial  travellers  from  other  states  to 
pay  a  license  fee  of  twenty-five  dollars  a  month,  and  Virginia 
prohibits  fishing  in  the  waters  of  the  state  by  a  non-resident 
except  with  a  rod,  line,  or  pole. 

In  Pearson  vs.  The  City  of  Portland,  69  Me.,  278,  the  Maine 
Supreme  Court  held  that  a  statute  which  enacted  that  non- 
residents should  not  recover  damages  for  injuries  to  the  person 
under  a  general  statute  of  that  state,  unless  such  damages  were 
recoverable  in  the  country  of  the  residence  of  the  plaintiflF,  was  in 
conflict  with  the  Fourteenth  Amendment,  in  that  it  denied  to 
persons  within  the  state  the  equal  protection  of  the  laws.  It 
may  be  doubted  whether  the  Louisiana  law  imposing  a  license  fee 
upon  foreign  commercial  travellers  does  not  encroach  upon  the 
exclusive  power  of  Congress  to  regulate  commerce  between  the 
states.  Such  a  provision  may  have  the  eflect  of  discrimination  be- 
tween the  products  of  Louisiana  and  the  products  of  other  states, 
and  whether  such  discrimination  is  made  or  not,  was  said  to  be 
the  test  of  constitutionality  by  the  United  States  Supreme  Court 
in  Guy  vs.  Mayor  of  Baltimore  (100  U.  S.,  434).  In  that  case 
a  statute  of  Maryland  imposing  wharfage  dues  on  vessels  laden 
with  the  products  of  other  states  was  held  to  be  invalid. 

Under  the  bankrupt  act  of  1867,  the  same,  objections  to  the 
waste  and  expense  of  proceedings  were  felt  and  the  same  facili- 
ties for  discharge  from  inconvenient  obligations  were  given, 
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which  led  to  the  repeal  of  the  prior  acts  of  1800  and  1841,  and 
accordingly,  on  the  seventh  of  June,  1878,  the  act  of  1867  was 
also  abrogated.  On  the  first  of  September  following,  the  repeal- 
ing act  took  effect,  and  the  administration  of  the  estates  of 
insolvent  debtors  was  thereupon  relegated  to  the  State  Courts. 
The  insolvent  acts  of  many  of  the  states  are  very  imperfect. 
At  best,  state  legislation  must  necessarily  fall  far  short  of 
the  establishment  of  a  uniform  system  of  bankruptcy  for  the 
distribution  of  the  effects  of  insolvent  debtors,  such  as  every 
commercial  people  require.  In  the  absence  of  a  National 
bankrupt  law,  some  attempts  have  been  made  lately  to  remedy 
the  defects  of  state  statutes.  Vermont  in  1876,  Maine  in  1878, 
and  Maryland  and  California  during  the  present  year,  have 
enacted  insolvent  laws  providing  for  both  voluntary  and  in- 
voluntary prcjceedings,  and  for  discharge  of  the  debtor  from  his 
obligations  independently  of  the  assent  of  his  creditors. 

In  most  of  the  states  provision  of  some  sort  is  made  for  the 
equable  distribution  of  the  property  of  insolvents,  and  in  some, 
in  addition  to  those  already  referred  to,  voluntary  proceedings 
may  be  instituted.  In  others  discharges  are  granted  in  cases 
where  a  majority  of  creditors  consent  thereto.  But  only  Maine, 
Vermont,  Maryland,  California,  Massachusetts,  and  Connecticut, 
now  have  laws  which  attempt  to  fill  the  place  of  the  bankrupt 
act  of  1867.  Aside  from  the  inconvenience  which  must  result 
from  want  of  uniformity,  the  limitation  upon  the  powers  of  the 
states,  as  declared  by  the  United  States  Supreme  Court  in  the 
case  of  Ogden  vs.  Saunders  (12  Wheat,  213)  and  subsequent 
cases,  presents  an  insuperable  obstacle  to  any  really  effective 
and  satisfactory  bankrupt  laws  by  the  states.  The  four  state 
statutes  of  recent  date,  to  which  I  have  referred,  have  been  in 
force  for  so  short  a  time  that  little  or  no  experience  of  their 
operation  has  been  had.  With  regard  to  the  earliest  of  them — 
the  Vermont  statute — it  is  said  that  very  little  has  been  done 
under  it,  and  the  court  of  final  jurisdiction  has  had  no  cases 
before  it  involving  the  construction  or  validity  of  any  of  its 
provisions.     The  Maryland  law  is  much  less  elaborate  than 
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those  of  the  otlier  three  states,  and  leaves  mucli  to  bo  deter- 
mined by  the  courts.  Up  to  the  assignment  of  the  insolvent's 
estate,  and  his  discharge,  granted  under  the  provisions  of  the 
act  immediately  thereafter,  the  proceedings  are  governed  by 
rules  sufficiently  definite,  but  little  instruction  is  given  as  to 
what  is  to  follow.  No  provision  is  made  for  the  proof  of  claims, 
and  the  only  regulation  as  to  the  distribution  of  assets,  or  the 
duties  and  powers  of  the  assignee,  is  that  "  the  estate  of  the  in- 
solvent shall  be  distributed  under  the  order  of  the  court  accord- 
ing to  the  principles  of  equity."  Until  this  year  the  laws  of 
Maryland  provided  for  voluntary  proceedings  in  insolvency,  but 
for  voluntary  proceedings  only.  Last  April,  the  old  insolvent 
act  was  extensively  amended,  and  sections  added  providing  for 
involuntary  proceedings.  The  new  insolvent  laws  of  Maine, 
Vermont,  and  California,  go  much  more  into  detail,  and  bear  a 
general  resemblance  to  the  National  bankrupt  act.  A  pecu- 
liar! t}  of  the  Maine  act  is,  that  to  maintain  involuntary  pro- 
ceedings under  it,  it  is  not  necessary  for  a  creditor  to  show  a 
specific  act  of  bankruptcy,  but  only  to  allege  and  prove  generally 
that  his  debtor  is  insolvent.  All  four  set  aside  preferences, 
if  made  in  contemplation  of  insolvency  within  a  certain  time 
before  the  commencement  of  proceedings.  Four  months  is  the 
period  prescribed  by  Maine  and  Vermont,  sixty  days  by  Mary- 
land, and  one  month  by  California.  Attachments  are  dissolved 
in  Maine  by  the  commencement  of  proceedings  unless  four 
months  old,  and  in  Vermont  unless  of  sixty  days  standing. 
Vermont  grants  a  full  discharge  from  debts  due  residents  of 
Vermont,  and  from  debts  due  non-residents  also,  if  they  come 
in  and  prove  their  claims.  The  California  and  Maine  statutes 
purport  to  grant  a  discharge  from  all  claims  provable  against 
the  estate,  unless  fraudulently  contracted. 

It  is  reported  that  several  bills  to  establish  a  uniform  bank- 
rupt law,  one  of  them  drawn  by  a  learned  Circuit  Judge  of  the 
United  States,  and  another  by  a  member  of  the  New  York  bar, 
have  been  presented  to  Congress  recently,  and  it  is  to  be  hoped 
that  out  of  these  Congress  will  be  able  to  construct  a  permanent 
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bankrupt  law  adequate  to  the  growing  need  of  our  commorcial 
people  and  just  alike  to  the  creditor  and  the  honest  debtor. 

Within  the  past  three  or  four  years  several  states  have  en- 
acted statutes  regulating  voluntary  assignments  for  the  benefit 
of  creditors.  Illinois  pai?sed  a  law  of  this  sort  in  1877,  Oregon 
in  1878,  and  Texas  and  Michigan  in  1879.  Missouri  also,  in 
1879,  extensively  amended  her  existing  laws  upon  this  subject. 
All  these  new  acts  forbid  preferences,  their  framers  declining 
to  follow  the  example  of  the  chief  commercial  state.  New  York, 
which  adheres  to  the  common  law  in  this  respect.  Texas, 
Michigan,  and  Oregon  require  that  the  assignment  shall  embrace 
all  the  property  of  the  debtor.  None  of  them  grant  a  discharge 
to  the  debtor,  but  merely  provide  for  the  pro  rata  distribution 
of  his  property.  By  the  Texas  statute  the  debtor  may  make 
the  assignment  for  the  benefit  of  those  creditors  only  who  agree 
to  release  their  claims  upon  receiving  their  proportionate  shares 
of  the  estate.  Other  states  have  older  statutes  relating  to 
assignments  by  debtors  which  need  not  now  bo  noticed. 

The  second  part  of  the  New  York  Code  of  Civil  Procedure 
was  passed  in  May  last,  and  will  take  effect  on  the  first  of  Sep- 
tember next.  This  completes  the  revision  of  the  New  York 
statutes  relating  to  practice,  including  those  contained  in  the 
revised  statutes,  the  old  code  of  procedure,  which  has  served  as 
a  model  to  the  legislatures  of  so  many  other  states,  and  numer- 
ous volumes  of  the  session  laws.  The  new  code  has  been  much 
criticised  and  has  encountered  persistent  opposition.  It  is  not 
easy  for  a  lawyer  in  active  practice  to  master  a  statute  of  1,500 
sections,  and  if  it  makes  many  changes  in  the  existing  law  much 
time  and  labor  must  be  spent  in  discovering  them.  The  first 
part  of  the  new  code  made  many  such  changes  and  a  number 
of  them  related  to  those  portions  of  the  law  of  procedure  which 
the  practioner  should  have  at  his  fingers'  end.  It  is  not  sur- 
prising, therefore,  that  for  some  time  the  revision  should  have 
occasioned  some  embarrassment  and  uncertainty,  and  that  these 
temporary  consequences  of  its  enactment  should  have  aroused 
at  first,  especially  among  the  older  lawyers,  a  strong  feeling 
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against  it.  But  as  time  goes  by,  the  general  verdict  seems  to 
be  that  on  the  whole  the  results  have  been  beneficial,  that  the 
advantages  of  a  revision  of  the  law  of  practice  are  great,  that 
the  changes  are  not  so  radical  as  was  at  first  supposed,  and  that 
the  greater  part  of  them  are  improvements.  Such  was  the 
opinion  of  the  Committee  on  Law  Reform  of  the  New  York 
State  Bar  Association  last  November,  which  also  recommended 
the  adoption  of  the  additional  nine  chapters  of  the  Code  of  Civil 
Procedure  as  completed  by  Mr.  Throop  and  his  colleagues. 
These  nine  chapters  comprise  1861  sections,  or  366  more  than 
the  first  part.  The  greater  part  of  the  old  code  was  incorpo- 
rated in  the  first  thirteen  chapters,  which  contain  the  most  of 
the  more  important  rules  of  practice,  being  devoted  chiefly  to 
proceedings  in  ordinary  actions  in  courts  of  record.  The  pro- 
visions of  the  second  part  are  mainly  of  more  limited  application. 
In  the  first  four  of  the  additional  nine  chapters  are  collected  the 
various  rules  of  procedure  applicable  to  particular  actions  and 
special  proceedings,  the  rules,  for  instance,  which  regulate  an 
action  for  partition  or  to  foreclose  a  mortgage,  or  to  recover  a 
chattel,  or  to  procure  the  dissolution  of  a  corporation,  or 
which  relate  to  habeas  corpus  proceedings,  or  the  writ  of  man- 
damus, or  the  writ  of  certiorari,  or  summary  proceedings  to 
recover  the  possession  of  real  property,  or  proceedings  supple- 
mentary to  execution.  The  next  three  chapters  treat  of  the 
jurisdiction  of  certain  courts  to  which  the  provisions  of  the  first 
part  were  not  applicable,  and  of  the  procedure  therein,  of  surro- 
gates' courts,  and  courts  of  justices  of  the  peace,  of  the  Marine 
Court  of  the  City  of  New  York,  and  of  other  city  courts.  The 
next  chapter  contains  the  law  of  costs  and  fees,  and  the  last  is 
made  up  of  definitions  and  rules  of  construction  and  application. 
James  Fitzjames  Stephen,  one  of  the  chief  advocates  of  codifi- 
cation, recommends  that  perfection  should  not  be  demanded  in 
the  beginning,  but  that  the  code  should  be  passed  first  and 
amended  afterwards,  as  experience  may  require.  This  has  been 
the  course  adopted  by  New  York.  Since  the  legislature  of  1876 
enacted  the  first  thirteen  chapters,  numerous  amendments  have 
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beeu  adopted  at  each  succeeding  seasion.  Ten  such  amend- 
ments were  made  by  the  legislature  of  1880.  Whatever  differ- 
ence of  opinion  may  exist  among  lawyers  as  to  the  desirability 
of  codes  of  procedure  as  substitutes  for  the  old  system  of  practice, 
it  surely  is  matter  for  congratulation  that  the  partial  and  frag- 
mentary work  of  the  New  York  legislature  has  at  last  assumed 
the  form  of  a  complete  system  of  procedure. 

The  railroad  problem  still  occupies,  to  some  extent,  the  at- 
tention of  our  legislators.  In  spite  of  the  agitation  which  this 
subject  has  occasioned,  legislation  has  done  little  to  solve  the 
problem.  Undoubtedly  our  present  system  of  transportation 
stands  greatly  in  need  of  reform.  The  wild  fluctuations  in  rates 
which  a  fierce  competition  induces,  are  as  detrimental  to  busi- 
ness as  the  variations  in  the  value  of  a  paper  currency,  and  in- 
troduce the  same  element  of  uncertainty  into  the  calculations 
of  every  farmer,  trader,  manufacturer,  and  capitalist.  Scarcely 
a  product  of  human  industry  can  be  named  the  cost  of  which  is 
not  to  a  considerable  extent  dependent  upon  the  cost  of  trans- 
portation, and  frequent,  sudden,  and  unforeseen  variations  in 
this  factor  of  value,  must  tend  to  assimilate  legitimate  business 
of  every  description  to  speculation  and  gambling.  And  in  locali- 
ties where  competition  cannot  act  upon  prices,  the  extortions 
which  railroads  often  praciice  under  the  alleged  necessity  to 
compensate  themselves  for  the  losses  which  competition  at  other 
points  occasions,  are  equally  unjust  and  even  more  galling. 
Great  as  these  evils  are,  it  is  not  easy  to  find  a  remedy  for 
them.  The  vicissitudes  of  commerce  are  necessarily  so  great 
and  so  difficult  to  foresee,  and  the  circumstances  to  be  considered 
80  different  in  the  cases  of  different  railroads,  that  it  seems  im- 
possible for  legislatures  to  lay  down  any  general  rules  determin- 
ing rates  of  transportation  which  shall  at  once  be  just  to  the 
railroads  and  their  patrons.  Such,  at  least,  has  been  the  ex- 
perience so  far  of  the  legislatures  of  this  country.  The  unreason- 
ing hostility lo  railroad  corporations  prevalent  in  certain  sections 
of  the  country,  and  the  inability  of  some  of  our  legislatures  to 
resist  the  temptation  which  the  railroad  lobbyist  is  able  to 
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present,  add  peculiar  difficulties  to  the  solution  of  the  problem  by 
legislation.  The  present  state  of  affairs  is  no  more  satisfactory 
to  the  railroads  than  to  the  people.  Competition  has  brought 
many  railroads  to  ruin.  It  has  often  induced  the  construction 
of  a  second  railroad  where  business  existed  for  only  one.  The 
railroads,  however,  find  a  partial  remedy  in  combination,  and 
it  is  considered  probable  by  many,  that  the  great  combinations 
and  consolidations  which  are  continually  forming  at  the  present 
day,  may,  at  last,  if  unchecked  by  legislative  action,  put  an  end 
to  all  the  evils  which  competition  has  engendered,  whatever 
greater  evils  may  then  arise  as  the  outgrowth  of  monopoly. '  In 
the  opinion  of  some,  such  a  change  will  be  for  the  better.  It  is 
claimed  that  public  opinion  can  be  brought  to  bear  more 
strongly  upon  a  single  great  corporation  than  upon  a  host  of 
smaller  ones,  legislative  supervision  can  be  exercised  more  ef- 
fectively, and  the  consequences  of  legislative  action  foreseen 
more  easily.  Competition  among  railroads  has  been  attended 
with  a  lamentable  waste  of  labor  and  material.  If  one  railroad 
is  built  between  two  towns  capable  of  performing  all  the  busi- 
ness which  they  can  offer  it,  whatever  cause  for  complaint  the 
owners  of  it  may  give,  some  other  remedy  should  be  found  and 
applied  than  the  construction  of  another  road  at  the  cost  of 
millions  of  dollars,  thereby  wasting  the  resources  of  the  coun- 
try and  vastly  increasing  the  rates  which  must  thereafter  be 
charged  to  afford  a  profit  to  the  carrier.  Outside  the  United 
States,  the  different  corporations  which  make  up  the  chief  rail- 
road systems  of  the  world  no  longer  compete  with  each  other, 
and  the  anticipated  evils  of  monopoly  do  not  seem  to  have  re- 
sulted. With  regard  to  one  corporation,  the  North  Eastern  of 
England,  a  Parliamentary  Commission  in  1872  reported  that  it 
then  embraced  thirty-seven  lines,  several  of  which  formerly 
competed  with  each  other;  that  these  lines  before  their  amalga- 
mation charged  high  rates  and  paid  low  dividends;  that  the  sys- 
tem was  now  the  most  complete  monopoly  in  England;  that 
from  the  Tyne  to  the  Humber,  with  one  local  exception,  it  now 
had  the  country  to  itself,  and  that  it  had  the  lowest  rates  and 
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higLe3t  dividends  of  any  large  English  Company.  A  railroad 
company  unhampered  by  competition  undoubtedly  can  do  much 
more  for  its  patrons,  if  so  inclined.  The  only  difficulty  is  as  to  its 
inclination.  And  in  the  case  of  railroads,  competition  is  not 
only  an  extremely  expensive  check  to  the  dictates  of  self  in- 
terest, but  one  which  may  be  evaded  by  combination,  so  far  as 
the  interest  of  the  public  is  concerned.  A  system  of  railroads 
proportionate  to  the  needs  of  the  country,  affording  transporta- 
tion between  all  places  of  sufficient  importance  to  demand  it, 
but  never  extravagantly  providing  two  lines  where  one  would 
be  sufficient,  on  which  the  rates  of  transportation  should  bear 
the  proper  ratio  to  the  cost  of  building  and  management,  and 
should  fluctuate  seldom  and  slowly, — such  a  system  may  be  the 
dream  of  the  economist,  but  it  is  one  which  can  hardly  be  the 
outgrowth  of  competition. 

During  the  past  year  the  legislatures  of  Georgia,  New  Hamp- 
shire, New  Jersey,  and  California,  have  attempted  one  or  two 
steps  toward  the  realization  of  this  ideal.  California  has  passed 
a  law  forbidding  common  carriers  to  give  a  preference  to  one 
person  over  another.  New  Hampshire  has  declared  that  no 
railroad  shall  make  a  greater  charge  for  the  carriage  of  freight 
when  delivered  at  a  certain  point,  than  it  does  when  the  freight 
is  carried  to  a  point  beyond.  The  practice  against  which  this 
New  Hampshire  statute  is  directed  leads  to  very  absurd  results, 
and  has  been  productive  of  some  curious  litigation.  Mr.  Charles 
Francis  Adams,  Jr.,  in  his  book  on  the  Railroad  Problem,  speaks 
of  a  certain  Massachusetts  railroad  company  which  made  an 
extra  charge  of  twenty  dollars  if  the  owner  of  a  carload  of 
freight  consigned  to  Boston  desired  that  it  should  be  delivered 
at  a  point  on  the  route  one  hundred  miles  this  side  of  Boston. 
We  read  in  the  papers  of  a  young  man  travelling  from  Boston 
to  New  York,  who,  after  having  purchased  a  ticket  to  New 
York,  refused  at  first  to  pay  an  additional  dollar  and  sixty 
cents  for  the  privilege  of  stopping  at  Newport,  and  brought 
suit  for  false  imprisonment  against  the  company  for  detaining 
him   unlij  he'  did  so.     New  Jersey  has  enacted  that  railroad 
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companies  doing  business  in  that  state  under  a  special  charter 
shall  not  charge  more  than  three  and  a-half  cents  per  mile  per 
passenger. 

Georgia  has  gone  into  the  matter  much  more  thoroughly  than 
any  of  the  other  states,  however,  and  turned  the  whole  problem 
over  to  a  board  of  commissioners.  These  commissioners  are 
to  be  appointed  by  the  governor,  by  and  with  the  advice  and 
consent  of  the  senate,  are  to  be  three  in  number,  and  are  to 
serve  six  years.  In  them  is  vested  power  to  establish  just  and 
reasonable  schedules  of  rates  for  the  carrying  of  freight  and 
passengers  for  every  railroad  doing  business  in  the  state.  They 
have  also  power  to  establish  rules  against  unjust  discrimina* 
tion.  All  agreements  between  diflferent  companies  as  to  rates, 
and  as  to  divisions  of  earnings,  must  be  submitted  to  these  com- 
missioners for  approval,  and,  if  disapproved  by  the  commis- 
sioners, or  contrary  to  the  rules  and  regulations  and  schedules 
of  rates  established  by  them,  such  agreements  shall  be  illegal 
and  void.  The  schedules  prepared  by  the  commissioners  must 
be  advertised  in  the  papers  and  posted  in  the  railroad  stations. 
All  charges  must  be  made  in  ^.ccordance  therewith,  and  severe 
penalties  are  provided  for  railroads  violating  the  regulations  of 
the  board.  Full  powers  of  investigation  into  the  affairs  of  the 
railroads  are  given  the  commissioners,  and  they  are  authorized 
and  directed  I  to  prosecute  for  any  violation  of  their  ordinances. 
The  statute,  it  will  be  seen,  leaves  the  whole  matter  to  a  com- 
mission. It  is  appointed,  not  merely  for  purposes  of  investiga- 
tion or  to  enforce  the  laws,  as  has  been  the  case,  so  far  as  I 
know,  with  all  the  other  commissions  which  have  been  ap- 
pointed lately  for  similar  purposes,  but  to  make  rules  and  regu- 
lations having  the  force  of  law.  If  half  we  hear  of  railroads 
and  their  managers  is  true,  these  commissioners  will  deserve 
great  credit  if  they  perform  their  duties  honestly,  and  though 
they  possess  the  greatest  honesty  of  purpose,  we.  can  hardly  hope, 
in  the  light  of  experience,  lo  see  them  altogether  successful. 
Nevertheless,  the  experiment  is  an  interesting  one,  and  its  re- 
sults will  be  awaited  with  curiosity.  • 


JkBDRESS  OF  BENJAMIN   H.  BSI8T0W.  97 

A  question,  which  has  been  discussed  of  late,  is  the  possibility 
of  suing  a  state  and  compelling  it  to  perform  its  contracts. 
On  the  assumption  that  such  a  suit  may  be  maintained  in  the 
United  States  Supreme  Court  by  a  State  acting  for  the  holder, 
the  legislatures  of  New  Hampshire  and  New  York  have  passed 
acts  which  permit  citizens  of  those  states  holding  written  obli- 
gations to  pay  money  issaed  by  any  of  the  United  States,  which 
are  due  and  unpaid,  to  assign  the  same  to  the  state.  In  case 
the  attorney  general  of  the  state  shall  be  of  opinion  that  such 
assignment  gives  the  state  a  valid  claim,  he  is  directed  to  bring 
suit  against  the  debtor  state,  at  the  expense  of  the  assignor,  but 
in  the  name  of  the  state,  to  prosecute  the  suit  to  judgment, 
to  collect  the  claim,  and  to  pay  over  to  the  assignor  all 
moneys  recovered,  after  deducting  sufficient  to  cover  expenses 
not  already  paid.  It  is  well  known  that  in  Chisholm  V3,  The 
State  of  Georgia  (2  Dall.,  419),  the  Supreme  Court  decided 
that  a  private  individual  might  sue  a  state  in  assumpsit,  con- 
sidering that  this  right  was  secured  to  him  by  the  section 
of  the  constitution  which  provided  that  the  judicial  power  of 
the  United  States  should  extend  to  controversies  between  a 
state  or  the  citizens  thereof,  and  foreign  states,  citizens,  and 
subjects.  This  suit,  however,  and  all  others  of  a  similar 
character  then  pending  against  states,  were  swept  from  the 
records  of  the  court  by  the  eleventh  amendment  to  the  consti- 
tution shortly  after  adopted,  declaring  that  "the  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity  commenced  or  pro^secuted  against  one  of 
the  United  States  by  citizens  of  another  state  or  by  citizens  or 
subjects  of  any  foreign  state."  The  jurisdiction  of  the  Supremo 
Court  of  controversies  between  two  or  more  states  is  in  no  way 
affected  by  this  amendment.  In  the  suits  that  may  be  brougkt 
pursuant  to  these  new  enactments  of  New  York  and  New 
Hampshire,  the  question  will  be  whether  a  state  may  bring  such 
a  suit  against  a  sister  state  for  the  enforcement  of  the  private 
rights  of  one  of  its  citizens.  This  question  has  been  elaborately 
and  ably  discussed  by  Mr.  Bradley  T.  Johnson,  of  Virginia,  in 
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the  American  Law  Review  for  July,  1878.  In  a  paper  con- 
tributed to  the  North  American  Review  for  January,  1844,  by 
the  late  Benjamin  R.  Curtis,  the  foremost  American  lawyer  of 
his  time,  the  author  expressed  the  opinion  that  a  foreign  govern- 
ment might  accept  from  one  of  its  citizens  a  bond  of  one  of  the 
states  of  the  Union  and  maintain  suit  on  it  in  the  United  States 
Supreme  Court.  The  subject  is  treated  with  the  accustomed 
clearness  and  conciseness  of  Judge  Curtis,  and  his  argument 
seems  unanswerable.  Whether  the  same  thing  might  be  done 
by  one  of  the  states  of  the  Union  is  a  question  not  considered  by 
Judge  Curtis,  and  to  which  his  argument  is  hardly  applicable. 

When  we  consider  that  the  decision  in  Chisholra  vs.  Georgia 
led  immediately  to  the  adoption  of  the  eleventh  amendment,  it 
may  seem  at  first  that  it  was  proposed  and  carried  with  the 
view  of  preventing  such  suits,  and  that  to  allow  a  creditor 
to  sue  in  the  name  of  his  state  would  be  an  evasion  of  the 
amendment,  and  defeat  altogether  the  intention  of  its  framers. 
On  the  other  hand,  it  is  argued  that  such  a  construction  is 
perfectly  consistent  with  the  letter  of  the  constitution,  and  the 
strongest  reasons  of  public  policy  may  be  urged  in  favor  of  it. 
One  suit  under  these  enactments  has  been  commenced  already, 
that  of  the  State  of  New  Hampshire  against  the  State  of  Louisi- 
ana. In  the  fall  of  1879,  Louisiana  adopted  a  new  constitution, 
one  article  of  which  "  remitted  "  the  interest  on  the  state  debt, 
duo  January  1st,  1880,  and  diverted  any  taxes  collected  to  pay 
said  interest  to  the  payment  of  the  expenses  of  the  state  govern- 
ment. Certain  Louisiana  bonds  have  been  transferred  to  the 
State  of  New  Hampshire  by  one  of  its  citizens,  and  the  state  has 
brought  suit  in  the  Supreme  Court  of  the  United  States  to  re- 
strain this  proposed  diversion.  No  decision  upon  the  main 
question  has  been  given  as  yet,  the  court  having  declined,  upon 
a  motion  for  a  preliminary  injunction,  to  commit  itself  upon  so 
important  a  matter  on  an  interlocutory  application.  Although 
n6  other  state  has  found  so  euphemistic  a  name  for  repudiation 
as  "remission,"  many  have  been  guilty  of  the  act  itself  during 
the  past  few  years.     Mr.  Porter,  of  the  Census  Bureau,  to  whom 
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has  been  assigned  the  task  of  collecting  statistics  relating  to 
wealth,  debt,  and  taxation,  is  reported  as  saying  that  the  total 
state  indebtedness,  which  amounted  in  1870  to  $352,866,000, 
is  now  stated  as  only  $226,445,000,  and  that  at  least  one  hun- 
dred millions  of  this  decrease  is  to  be  accounted  for  by  repudi- 
ation by  certain  states.  No  right-minded  man  can  contemplate 
this  wholesale  confiscation  of  private  property,  this  inexcusable 
spoliation  of  individual  rights,  without  a  sense  of  mortifi- 
cation and  shame  for  the  dishonor  which  it  brings  upon  the 
American  name  and  credit. 

The  inroads  which  state  legislatures  have  made  upon  the 
domain  of  the  common  law,  have  not  been  extensive.  Some 
modifications,  however,  of  the  familiar  rules  of  common  law  are 
to  be  noticed.  Kentucky  has  a  new  factor's  act,  giving  valid- 
ity to  a  sale  or  pledge  of  merchandise  by  a  factor  if  he  has 
been  entrusted  with  the  possession  of  the  merchandise,  or  the 
documentary  evidence  of  title  thereto,  so  far  as  to  protect  aYiy 
bona  fide  purchaser  or  pledgee,  who  shall  have  parted  with  value 
on  the  faith  of  such  possession  or  evidence  of  title.  Similar 
statutes  have  already  been  enacted  in  many  of  the  states,  and 
in  England.  The  Kentucky  statute  seems  to  have  been  modelled 
on  the  New  York  factors'  act  of  1830,  and,  to  some  extent, 
adopts  its  phraseology.  Massachusetts  has  enacted  that  life 
insurance  polices  shall  not  be  forfeited  for  non-payment  of 
premium  after  two  full  annual  premiums  shall  have  been  paid 
thereon.  South  Carolina  declares  that  no  lien  on  real  estate  shall 
continue  more  than  twenty  years  from  the  time  of  the  creation 
thereof,  unless  the  holder  of  the  lien  during  its  continuance 
shall  note  upon  the  record  of  the  lien  some  payment  on  account, 
or  file  with  the  record  some  written  acknowledgment  of  the  debt; 
in  which  case  the  lien  shall  continue  for  twenty  years  longer. 

In  New  York,  two  questions  in  the  law  of  evidence,  as  to 
which  a  great  deal  of  uncertainty  has  existed,  have  been  settled. 
The  rule  as  to  comparison  of  writing  has  been  declared  to  be 
that  a  writing,  the  genuineness  of  which  is  disputed,  may 
be  compared  by  the  jury  with  writings  which  are  proved  to 


100  AMERICAN   BAR  ASSOCIATION. 

the  satisfaction  of  the  court  to  be  genuine.  The  testimony  of 
witnesses  as  to  genuineness  based  upon  such  comparison  shall 
also  be  admissible. 

The  other  question  relates  to  the  testimony  of  husband  and 
wife.  In  New  York,  husband  and  wife  are  in  general  com- 
petent witnesses  for  or  against  each  other  in  civil  causes.  Cer- 
tain exceptions  exist  with  regard  to  confidential  communications 
and  actions  of  orim,  con.  Whether  the  general  rule  should 
apply  to  actions  founded  upon  allegations  of  adultery  is  a  mat- 
ter as  to  which  the  legislature  has  displayed  considerable  in- 
decision, having  changed  its  mind  twice  during  the  last  two 
years.  Up  to  1879,  the  rule  as  to  such  actions  was  that  hus- 
band and  wife  were  not  competent  witnesses  to  establish  any 
fact,  except  the  fact  of  marriage.  In  1879  this  restriction 
was  removed,  and  husband  and  wife  became  competent  wit- 
nesses in  actions  founded  upon  allegations  of  adultery  to  the 
same  extent  as  in  other  actions,  but  in  1880  the  original  rule 
was  again  adopted.  However  great  may  be  the  probability 
of  collusion  between  husband  and  wife  in  such  an  action,  that 
is  a  consideration,  it  seems  to  me,  which  should  affect  the 
weight  of  the  evidence  rather  than  its  admissibility.  A  pro- 
vision that  such  testimony  should  be  insufiicient  unless  corrob- 
orated by  other  evidence,  might  be  salutary,  but  to  exclude  it 
altogether,  because  it  may  mislead,  shuts  out  light  which  might 
otherwise  be  thrown  upon  the  issues,  and  is  contrary  to  the  spirit 
of  the  modern  law  of  evidence.  The  English  law  expressly 
declares  that  in  proceedings  instituted  in  consequence  of  adultery 
the  parties  and  their  husbands  and  wives  shall  be  competent 
witnesses  (32  and  33  Vict.,  Chap.  68,  Sec.  3). 

Some  of  the  additions  which  have  been  made  to  the  criminal 
laws  of  the  states  are  noteworthy.  Five  states,  as  I  have 
already  said,  to  wit:  the  States  of  Maine,  Maryland,  Mas- 
sachusetts, New  York,  and  Rhode  Island,  passed  stringent 
acts  against  tramps  at  the  last  sessions  of  their  legislatures. 
The  number  of  "  tramp  acts  "  now  in  force  must  be  very  con- 
siderable.    Prior  to  1880  four  states,  at  least — New  Hamp- 
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shire,  New  Jersey,  Delaware,  and  Connecticut — passed  such 
laws.  The  new  statutes  resemble  each  other  closely.  Every 
tramp  is  declared  guilty  of  a  misdemeanor,  and  is  to.be  pun- 
ished on  conviction  by  imprisonment.  The  period  of-  imprison- 
ment varies  in  the  diflFerent  states.  New  York  is  the  most 
lenient,  and  fixes  six  months  as  the  maximum  limit.  In  Rhode 
Island  it  is  provided  that  the  term  of  imprisonment  shall  not 
exceed  three  years  or  be  less  than  a  year.  Tramps  carrying 
fire-arms  are  severely  punished  by  imprisonment 'at  hard  labor, 
in  some  states  for  a  period  not  exceeding  two,  and  i-n  others  for 
a  period  not  exceeding  three  years.  Tramps  entering  dwelling 
houses  without  leave,  or  inaliciously  threatening  injuries  to  the 
person  or  property  of  another,  are  also  punishable  by  imprison- 
ment for  two  or  three  years,  and  a  still  greater  punishment  is 
provided  for  those  doing  actual  injury  to  person  or  property. 
The  act  is  generally  declared  inapplicable  to*  females,  minors 
under  a  certain  age,  and  blind  persons.  If  legislation  of  this 
character  becomes-  the  fashion  in  all  the  states,  it  seems  prob- 
able that  the  tramp  will  soon  cease  to  exist — public  opinion 
will  certainly  afford  no  obstacle  to  the  enforcement  of  such 
laws.  From  three  of  the  states  where  statutes  for  the  punish- 
ment of  tramps  have  existed  for  some  little  time — New  Hamp- 
shire, Connecticut,  and  Delaware — the  reports  as  to  their  opera- 
tion are  very  favorable.  The  member  of  the  council  for  New 
Hampshire,  in  his  report  as  to  the  statutory  changes  in  his 
state,  says,  of  the  New  Hampshire  tramp  act — "  There  have  been 
a  few  arrests,  and  perhaps  two  or  three  convictions.  The 
tramps  took  notice  of  the  law  and  left  the  state.  Prior  to  the 
passage  of  the  act  we  were  overrun  by  tramps,  but  since  Sep- 
tember, 1878,  we  have  had  no  trouble  with  them."  In  Con- 
necticut the  Hartford  Courant  recently  requested  information 
from  every  city,  town,  and  borough  of  the  state  as  to  the  work- 
ing of  the  law.  Seven  columns  of  answers  were  received,  and, 
with  three  exceptions,  all  expressed  satisfaction  with  its  opera- 
tion. A  gentleman  writes  from  Delaware  to  the  Albany  Law 
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Journal,  to  call  attention  to  the  eflfectiveness  of  the  tramp  law 
of  that  state. 

New  Jersey  has  passed  a  law  which  forbids  employers  to  pay 
their  workmen  in  merchandize,  or  "store  orders,"  so  called. 
Many  complaints  have  been  made  of  the  extortions  practised 
upon  employees  by  manufacturers  and  others  who  •maintain 
large  stores  in  connection  with  their  business,  and  secure 
patronage  for  them  by  paying  wages  with  orders  for  goods, 
instead  of  cash.  Such  an  arrangement,  while  often  convenient 
to  employees,  of  course  gives  the  employer  an  opportunity  to 
sell  a  poor  article  for  a  high  price.  In  New  Jersey,  in  case 
such  payments  are  made,  the  employer  still  remains  liable  to 
the  workman  for  the  full  amount  of  his  wages,  in  addition  to 
the  orders  so  paid  out,  and  is  moreover  guilty  of  a  misdemeanor 
punishable  by  fine  or  imprisonment.  In  South  Carolina  the 
intermarriage  of*  whites  with  Indians  or  negroes,  has  been  made 
a  crime,  and  in  California  the  issuing  of  licenses  for  the  mar- 
riage of  whites  with  negroes,  as  well  as  with  Chinese,  has  been 
prohibited.  The  South  Carolina  statute  declares  that  the  mar- 
riages which  it  prohibits  shall  be  null  and  void.  Nevertheless 
it  further  provides  severe  penalties  for  persons  who  indulge  in 
the  idle  ceremony,  which  is  declared  wholly  ineflfectual,  except 
for  the  purpose  of  securing  to  the  state  the  money  and  services 
of  persons  who  do  not  acquiesce  in  the  policy  of  tlie  legislature 
in  a  matter  of  taste.  It  will  be  remembered  that  in  1878  a 
negro  and  white  woman  who  violated  the  laws  of  Virginia  upon 
this  point,  were  promptly  tried  and  convicted  and  locked  up 
for  five  years.  In  Ex  parte  Kinney,  3  Hughes  9^  the  United 
States  Circuit  Court  for  the  Eastern  District  of  Virginia,  sus- 
tained the  action  of  the  state  court,  holding  that  the  Virginia 
statute  was  not  in  conflict  with  the  Fourteenth  Amendment. 
Such  an  enactment,  the  court  said,  could  not  be  said  to  be  a 
discrimination  within  the  inhibition  of  that  amendment,  since 
it  could  never  impose  any  restraint  upon  a  person  of  color, 
without  bearing  exactly  as  hard  upon  some  white  person  of  the 
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opposite  sex.  Severe  laws  against  lobbying  have  been  enacted 
in  Georgia,  and  California  has  mado  its  former  statutes  relating 
to  this  offence  still  more  stringent.  The  Georgia  statute 
provides  that  a  lobbyist,  on  conviction,  shall  be  punished  by 
imprisonment  for  a  term  of  not  less  than  one  or  more  than  five 
years,  and  a  long  and  rather  clumsy  definition  of  lobbying  is 
given,  which  seems  to  cover  only  those  cases  when  the  lobbyist 
acts  as  an  agent,  and  to  leave  one  free  to  lobby  in  his  own 
interest  with  impunity. 

As  is  usual,  numerous  attempts  have  been  made  to  regulate 
the  sale  of  intoxicating  liquors.  Georgia,  Iowa,  and  Louisiana, 
have  all  passed  laws  making  it  a  misdemeanor  to  sell  or  dis- 
pense liquors  on  election  days  within  a  certain  distance  of  the 
polls.  The  legislatures  of  Maryland  and  Virginia,  following  the 
example  of  other  states,  seem  to  have  adopted  the  principle  of 
Sir  Wilfred  Lawson's  permissive  bill,  of  which  we  hear  from 
across  the  water  now  and  then,  and  which  was  defined  in  verse 
by  a  late  British  judge  to  be : 

"A  little  simple  bill  that  wishes  to  pass  incog., 
To  permit  me  to  prevent  you  from  having 
Your  glass  of  grog.*' 

Accordingly  several  counties  have  been  empowered  by  the 
legislatures  of  those  states  to  decide  for  themselves  whether  the 
sale  of  liquors  shall  be  permitted  within  their  limits  or  not. 
Georgia  has  a  statute  which  makes  it  felony  for  a  bank  officer 
to  receive  deposits  knowing  his  bank  to  be  insolvent,  if  the  de- 
posits are  not  repaid  within  three  days  after  demand.  A  New 
Hampshire  statute  makes  it  a  crime  to  obtain  labor  under  false 
pretences.  Iowa  now  has  a  law  which  leaves  it  to  the  jury  to 
decide  in  capital  cases  whether  the  prisoner  shall  be  hanged  or 
imprisoned  for  life.  In  case  the  prisoner  pleads  guilty  the  judge 
must  determine  which  punishment  shall  be  inflicted. 

In  Virginia  a  proposed  amendment  to  the  constitution  will  soon 
be  voted  on  which  excludes  any  citizen  who  fights  a  duel  or  assists 
at  a  duel,  from  the  elective  franchise  and  from  holding  any  office 
under  the  constitution.     A  similar  provision  already  exists  in 
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Bome  states.  Another  measure  in  the  interest  of  public  morality 
is  the  abolition  of  the  Louisiana  state  lottery,  and  the  passage  of 
an  act  by  the  Louisiana  legislature  forbidding  the  establishment 
of  lotteries  and  the  sale  of  lottery  tickets  in  that  stat^.  But  the 
new  constitution  of  that  state  assumes  the  act  to  be  in  conflict 
with  the  contract  clause  of  the  Constitution  of  the  United 
States,  and  therefore  void.  In  Stone  vs.  State  of  Mississippi 
(22  Alb.  L.  J.,  8),  the  Supreme  Court  of  the  United  States  has 
lately  held  that  a  law  depriving  a  lottery  company  of  its 
charter  is  not  unconstitutional  as  impairing  the  obligation  of  a 
contract.  A  legislature,  the  court  say,  cannot  bargain  away 
the  public  health,  or  the  public  morals. 

In  addition  to  the  penal  statutes  which  have  been  passed,  some 
states  have  endeavored  to  drive  out  and  destroy  the  devil — who, 
according  to  the  old  form  of  indictment,  instigates  all  oflenders 
against  the  law  to  the  commission  of  crime — by  the  enactment 
of  laws  looking  to  the  reformation  of  criminals.  Iowa,  Massa- 
chusett'^,  and  Wisconsin  have  established  rules  providing  for  the 
diminution  of  the  terms  of  imprisonment  of  convicts  in  case 
of  good  behavior.  These  rules  enable  the  prisoner  to  determine 
precisely  at  what  date  his  term  will  expire  in  case  his  conduct 
gives  satisfaction  to  the  keeper  of  the  prison,  and,  where  the 
term  is  a  long  one,  a  very  considerable  deduction  is  made. 
Such  rules  seem  well  calculated  to  secure  order,  but  it  would 
be  expecting  too  much  of  them  perhaps  to  anticipate  any  real 
*'  change  of  heart  "  among  prisoners  as  a  consequence  of  their 
adoption.  They  undoubtedly  create  a  conviction  that  "honesty 
is  the  best  policy,"  while  in  jail,  but  do  little  to  make  it  plain 
that  the  same  rule  holds  outside  the  prison  walls.  The  Massa- 
chusetts legislature  has  embodied  a  novel  idea  in  a  statute  pro- 
viding for  the  appointment  of  '' probation  officers, "  so  called. 
It  is  made  the  duty  of  these  officers  to  examine  into  the  cases 
of  persons  arrested  for  crime,  and  determine  whether  they 
may  reasonably  be  expected  to  reform  without  punishment.    If 

ft 

tlipy  so  recommend,  the  court  may  order  the  prisoner  to  be  re- 
leased on  probation  upon  such  terms  us  it  may  deem  just.    The 
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probation  officers  may  also  inquire  into  the  cases  of  convicted 
prisoners,  if  the  term  of  imprisonment,  which  they  have  still 
to  undergo,  does  not  exceed  six  months,  and  recommend  their  re- 
lease on  probation.  If  the  court  so  directs,  or,  in  case  of  the 
superior  court,  the  district  attorney  and  the  county  commis- 
sioner concur  in  the  recommendation,  the  prisoner  is  to  be 
released,  but  on  probation  only,  and  may  be  rearrested  and 
con6ned  for  the  remainder  of  his  term.  If  the  duties  of  these 
oflBcers  are  wisely  performed,  it  seems  that  some  good  may 
be  accomplished.  No  doubt  it  often  happens  that  a  man  of 
average  morality  who  desires  to  do  right,  and  for  a  long  time 
has  succeeded  a.s  well  as  most  men,  takes  <at  last  a  single  false 
step  in  a  moment  of  dire  temptation,  and  cases  of  sincere  re- 
pentance may  exist  among  criminals  and  convicts.  General 
rules  which  create  rewards  for  good  behavior  are  not  likely  to 
defeat  the  ends  of  criminal  statutes,  and  a  sound  discretion  may 
well  be  exercised  in  favor  of  the  most  meritorious  of  the  criminal 
classes,  to  save  them  from  utter  and  hopeless  degradation  in- 
jarious  to  themselves  and  useless  to  the  state. 

A  few  miscellaneous  matters  remain  to  be  noticed.  In  Con- 
necticut next  October  a  proposed  constitutional  amendment  will 
be  submitted  to  the  people,  which  declares  that  the  judges  of 
the  Supreme  and  Superior  Courts  shall  be  appointed  by  the 
general  assembly  upon  the  nomination  of  the  governor.  Last 
October,  in  the  same  state,  another  proposed  constitutional 
amendment  providing  that  judges  should  leave  the  bench  at  the 
age  of  seventy-five,  was  defeated,  and  the  old  law  under  which 
judges  became  superannuated  at  the  age  of  seventy  remains  in 
force.  The  Connecticut  law  is  a  more  reasonable  one  than  the 
statute  which  ousted  Chancellor  Kent  from  the  New  York  bench 
at  the  age  of  sixty,  but  judges  frequently  retain  their  power  to 
a  greater  age  than  seventy,  and  a  good  judge  is  too  valuable  to 
the  state  to  be  removed  by  the  operation  of  a  cast-iron  rule, 
while  mind  and  body  remain  unimpaired. 

Two  useful  statutes  have  been  passed  in  Georgia  and  Iowa,  pro- 
viding for  the  appointment  of  commissioners-  of  immigration. 
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The  duties  of  the  Iowa  coramisaioners  are  somewhat  vaguely  de- 
fined to  be  to  induce  capital  and  industry  to  seek  investment  and 
employment  in  the  state.  The  Georgia  statute  is  more  specific. 
The  commissioner  is  directed,  among  other  things,  to  disseminate 
correct  information  as  to  the  soil,  climate,  production,  and 
resources  of  Georgia,  to  arrange  special  rates  of  transportation 
for  immigrants,  and  to  keep  in  his  oflSce  a  registry  of  lands  for 
sale,  and  of  persons  who  desire  to  purchase  lands,  or  to  procure 
employees  or  employment.  It  is  plainly  of  the  greatest  im- 
portance that  definite  information  should  be  given  the  vast  num- 
bers of  immigrants  now  landing  on  our  shores,  concerning  the 
occupations  in  which  there  is  room  for  them. 

Georgia  has  also  enacted  a  usury  law,  fixing  the  legal  rate  of 
interest  at  eight  per  cent,  and  declaring  that  any  person  exact- 
ing a  higher  rato  shall  forfeit  all  interest.  The  policy  of  usury 
laws  hiis  been  seriously  questioned  of  late,  and  the  tendency  of 
modern  legislation  is  in  the  direction  of  their  abolishment.  New 
York  is  one  of  the  few  states  which  still  possess  an  out  and  out 
usury  law,  declaring  both  principal  and  interest  forfeited  in  case 
a  usurious  loan  is  made.  In  twelve  states  and  territories  usury 
laws  no  longer  exist.  In  sixteen  the  only  penalty  which  they 
impose  is  the  forfeiture  of  the  interest.  And  in  ten  more  the 
lender  forfeits  only  the  excess  of  the  contract  rate  over  the 
legal  interest. 

Another  statute,  which  will  meet  the  disapprobation  of  those 
who  believe  that  special  industries  should  not  be  stimulated 
at  the  expense  of  others,  has  been  passed  in  New  Hampshire. 
It  provides  for  the  payment  of  bounties  to  manufacturers  of 
beet  sugar.  New  Jersey,  also,  off'ers  bounties  to  persons  rais- 
ing flax,  jute,  and  hemp. 

New  Hampshire  has  taken  action  upon  the  vexed  question  of 
taxation  of  church  property,  and  hereafter  all  churches  in  that 
state,  valued  at  more  than  ten  thousand  dollars,  must  pay  taxes 
upon  the  excess  of  their  valuation  over  that  sum. 

Among  ihe  statutes  of  Louisiana  for  1880,  is  a  curious 
law  providing  for  a  license  tax  to  be  levied  on  persons  engaged 
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in  a  number  of  different  occupations.  Almost  all  occupations, 
except  those  of  farmers,  laborers,  and  mechanics,  seem  to  be 
made  subject  to  this  tax.  The  act  specifies  persons  engaged 
in*  manufacturing,  or  banking,  or  in  any  wholesale  or  retail 
business,  or  in  the  business  of  insurance,  or  carrying  or  storing 
goods,  attorneys,  physicians,  editors,  and  many  others.  The 
amount  to  be  paid  varies  according  to  the  nature  of  the  occu- 
pation and  the  amount  of  business  done.  A  bank,  for  instance, 
pays  a  license  tax  of  twenty-five  hundred  dollars,  if  its  average 
deposits  for  the  year  amount  to  two  millions  and  a  half.  A 
pawn  broker,  whose  capital  in  actual  use  amounts  to  fifty 
thousand  dollars,  must  pay  an  annual  tax  of  two  thousand  dol- 
lars. A  lawyer,  if  his  gross  receipts  exceed  len  thousand  dol- 
lars, must  pay  fifty  dollars,  but  if  less  than  two  thousand,  only 
five  dollars.  Provision  is  made  for  the  examination  of  books 
and  papers  for  the  purpose  of  discovering  the  amount  of  busi- 
ness done,  and  the  tax  collector  is  allowed  a  commission  of  two 
and  a  half  per  cent,  on  all  license  fees  paid.  It  is  not  easy  to 
imagine  a  more  vexatious  tax  than  the  one  imposed  by  this 
statute.  It  is  inquisitorial,  and  therefore  offensive  to  the  citi- 
zens of  a  free  country.  The  burden  of  a  year's  interest  on  the 
state  debt  should  have  seemed  a  trifling  one  in  comparison.  It 
obliges  every  business  man  to  lay  open  the  whole  record  of  his 
private  afiairs  before  the  tax  collector,  and  for  this  reason  must 
become  odious  to  the  people  who  are  subject  to  the  inquisition. 

Other  statutes  of  recent  date  might  be  noticed,  but  I  am  not 
unmindful  of  the  excellent  advice  of  my  predecessor  in  office  at 
our  last  meeting,  that  we  should  not  undertake  to  accomplish 
too  much  in  the  early  days  of  our  association,  and  I  forbear  to 
weary  you  further. 

The  third  annual  meeting  of  the  American  Bar  Association 
is  now  organized.  I  congratulate  you  upon  the  large  attendance 
and  the  gratifying  evidence  of  increasing  interest  in  our  asso- 
ciation. 


BEAD  BY 


HENRY   E.  YOUNG. 


Sunday  Laws. 

This  subject,  I  fear,  will  be  without  much  general  interest. 
The  laws  for  the  observance  of  Sunday,  though  on  the  statute 
books  of  all  of  our  states,  have  fallen  into  such  disuse  that  they 
seldom  come  to  the  attention  even  of  our  profession,  except  when 
used  as  a  short-hand  way  of  getting  rid  of  some  nuisance  on 
Sunday,  which  is  otherwise  prohibited ;  or  when  pleaded  by  some 
corporation  as  a  defence  to  some  action  for  neglect  of  duty. 

Still,  one  of  the  objects  of  this  association  is  "to  promote 
uniformity  of  legislation  throughout  the  Union,"  and  it  has, 
therefore,  seemed  to  me  not  inappropriate  to  ask  your  attention 
to  a  branch  of  the  law  in  which  this  uniformity  is  sadly  wanting. 
May  I  also  be  permitted  the  hope  that  the  attention  thus  called, 
will  result  in  the  removal  from  our  statute  books  of  laws,  in 
many  respects,  repugnant  to  the  views  and  habits  of  our  people, 
and  which  meet  with  little  respect,  and  still  less  observance. 

Whether  or  not  a  rigid  observance  of  Sunday,  in  the  spirit 
of  the  Hebrew  Sabbath,  was  taught  by  the  early  church,  or  is 
the  later  growth  of  the  spirit  which  we  now  call  Puritanism,  is 
a  matter  of  dispute,  and  for  the  purposes  of  this  paper,  of  no 
consequence.  In  this  country  the  rules  of  a  church  are  without 
legal  sanction,  and  in  no  true  sense,  laws. 

Some,  it  is  true,  have  held  that  these  Sunday  laws  are  so  in- 
separably connected  with  religious  belief,  that  they  abridge 
that  freedom  of  conscience  which  the  constitution  guarantees. 

(109) 
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This  has  been  objected  to  them  in  several  states,  notably  in 
Pennsylvania,  Ohio,  New  York,  Missouri,  Indiana,  Arkansas, 
and  California,  but  in  all  of  them  overruled.  California,  in  its 
earliest  decision,  sustained  the  objection;  but  shortly  after  re- 
versed this. 

Doubtless  these  laws  have  their  source  in  the  religious  customs 
and  habits  of  our  people;  but  still  in  a  land  where  the  state 
keeps  itself  wholly  apart  from  matters  of  religion,  they  are 
merely  police  regulations,  and  rest  upon  the  right  and  the  duty 
of  eveiy  social  organization  to  enforce  whatever  conduces  to 
the  welfare  of  itself,  and  itB  members,  and  is  necessary  to  good 
order. 

Speaking  of  these  Sunday  laws,  C.  J.  Lowrie,  in  Common- 
wealth vs,  Nisbet,  34  Pa.  406,  407,  says :  "  They  proceeded  from 
an  earnest  Christian  people,  who  never  thought  of  tolerating  pa- 
ganism or  the  principle  of  ecclesiastical  supremacy  in  civil 
affi\irs  on  the  ground  of  liberty  of  conscience.  They  could 
not  admit  this  as  a  justification  of  human  sacrifices  or  parri- 
cide or  infanticide  or  thuggism.  *  *  *  By.  our 
Sunday  laws  and  other  laws  against  vice  and  immorality  we 
do  not  mean  to  enforce  religion.'  We  admit  that  to  be  impossi- 
ble. But  we  do  mean  to  protect  our  customs,  no  matter  that 
they  may  have  originated  in  our  religion,  for  they  are  essen- 
tial parts  of  our  social  life.  Instinctively  we  protect  and  (Je- 
fend  them.     It  is  mere  social  self-defence.*' 

'•'  It  cannot  be  maintained,"  says  Scott  J.,  in  State  vs.  Ambs, 
20  Mo.  214,  "  that  the  law  exacting  a  cessation  from  labor  on 
Sunday  compels  an  act  of  religious  worship.  Because  divines 
may  teach  their  churches  that  the  reverential  observance  of 
the  Lord's  day  is  an  act  of  religious  worship,  it  by  no  means 
follows  that  the  prohibition  of  worldly  labor  on  that  day  was 
designed  by  the  General  Assembly  as  an  act  of  religion." 

To  this  substantially  conform  the  decisions  of  our  states. 

The  earliest  civil  law  on  the  subject,  that  is  known,  is  that 
of  Coristantine,  A.  D.  321.     Fr.  3,  C.  de  feriis  III.,  12,  viz.: 

^'  Omnes  judiccs  urhanaeqiLe  plebes  et  cunctarum  artium 
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oficia  venerabile  die  soils  quiescant.  Hurt  iamen  positi  agro- 
mm  culttirae  libere  licenterque  inservianty  quoniam  frequenter 
evcnit  ut  non  alio  aptius  die  frumenia  squids  aut  vineae  scrobi- 
burS  commendentur,  ne  oecasione  momenti  pereat  commoditaa 
coelesti  pr^'Visione  concessaJ' 

Dr.  Hessey  translates  this  as  follows:  ''On  the  venerable 
day  of  the  sun  let  the  magistrates  and  people  residing  in 
cities  rest,  and  let  all  workshops  be  closed.  In  the  country, 
however,  persons  engaged  in  the  work  of  cultivation  may  freely 
and  lawfully  continue  their  pursuits,  because  it  often  happens 
that  another  day  is  uot  so  suitable  for  grain-sowing  or  for 
vine-planting,  lest  by  neglecting  the  proper  moment  for  such 
operations,  the  bounty  of  heaven  be  lost." 

Again,  in  the  same  year  (321),  Constantino  declares  it  most 
unworUiy  (indignissimum)  of  this  day  that  it  should  be  taken 
up  with  the  strifes  of  the  courts  and  the  noxious  contentions  of 
suitors  {altercantibus  jurgiis  ct  noxiis  partium  contentionibics); 
and  that  it  should  rather  be  filled  with  good  acts  (votiva). 
This  prohibition  of  law-suits  included  arbitrations.  (Cod.  Theo. 
II.,  8  fr.  1.     lb.  XL,  7  fr.  13.) 

Under  the  head  of  "  good  acts  "  are  mentioned  the  emanci- 
pation gf  children  from  iiie  patria  potestas ;  the  manumission 
of  slaves,  and  the  visitation  of  prisoners  to  see  that  they  were 
noUcruelly  treated.  (Cod.  Just.  III.,  12  fr.  2.  Cod.  Theo.  IL,  8 
fr.  1  lb.  IX.,  3  fr.  7.) 

Later  laws  made  further  exceptions  to  the  above.  The  judges 
were  ordered  by  Honorius  and  Theodosius  (A.  D.  408)  to  pro- 
ceed Jigainst  robbers,  and  especially  against  the  Isaurian  pirates, 
at  all  times,  not  even  excepting  Easter  or  Lent;  the  reason 
given  for  this  being  that  otherwise  the  discovery  of  crimes  ex- 
pected from  the  torture  of  the  robbers  may  be  delayed,  and 
the  pious  hope  is  expressed  that  the  High  God  will  pardon  the 
act  being  done  on  Sunday,  because  it  tends  to  the  safety  of 
the  many.     (Cod.  Just.  III.,  12  fr.  10.) 

There  were  numerous  other  exceptions;  for  those  which  ob- 
tained as  against  the  ante-Christian  festivals  of  Rome,  were 
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held  still  of  force.  Their  object  was  to  prevent  a  failure  of 
justice  in  civil  as  well  as  criminal  cases.  They  will  be  found 
in  Neale's  Feasts  and  Fasts,  London,  1846,  pp.  6  and  7,  and  are 
sunimed  up  in  the  following  lines : 

"  Haecfaciunt  causae  featis  tractare  diebus 
Pax,  8Coelu8  admissum,  manumission  res  peritura. 
Terminus  expirans,  mora,  testis  abesse  volentis, 
Cumque  potestatis  patriae  jus  filius  exit*' 

Theodosius  (A.  D.  386)  wont  further,  and  extended  the  pro- 
hibition to  all  business,  as  well  as  lo  litigation.  {Omnium  om- 
nino  litium  ct  negotionim  quiescat  intentio).  (Cod.  Theo.  XL, 
7  fr.  13.     lb.  IL,  8  fr.  18.) 

In  the  same  year  he  forbade  shows  on  Sunday,  "so  that  divine 
worship  should  not  be  mixed  up  with  the  slaughter  of  animals ;" 
at  least  so  Mr.  Neale,  1.  c,  p.  212,  translates:  " Divinam 
venerationem  confecta  solemnitate  eonfundat"  (Cod.  Theo. 
XV.,  5  fr.  2,) 

Valentinian  Theodosius  and  Arcadius  (A.  D.  392)  forbade  on 
Sunday  the  contests  of  the  circus  {circensium  certamina). 
Arcadius  and  Honorius  added  theatrical  games  and  horse  races; 
and  Honorius  and  Theodosius  (A.  D.  409),  added  all  pleasures : 
**  Nidlas  edi  penitus  patimur  voluptates''  (Cod.  Theo.  IL,  8 
fr.  20,  23,  25). 

Leo  and  Anthemius  go  more  into  detail,  and  so  make  the  pro- 
hibition of  legal  proceedings  and  of  business  more  sweeping; 
and  add,  that  in  thus  ordering  a  freedom  from  labor,  they  do  not 
will  that  the  day  be  given  to  "  immodest  pleasures"  {obscoenis 
voluptatibus) ;  Rxid  mention  specially  "scena  theatralis/*  '^circense 
certamen/'  and  '* ferarmn  lacrimosa  spectactda.**  (Cod.  Jus. 
IIL,  12,  fr.  11).  I  cannot,  by  translating  these  words:  "the- 
atrical representations,"  "games  of  the  circus,"  and  "tearful 
exhibitions  of  wild  beasts,"  convey  their  true  meaning  to  modern 
minds. 

The  Roman  theatre  was  verv  different  from  the  modern. 
Every   citizen    of  Rome   had    a   right   to  attend   it   without 
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expense.  Hence,  instead  of  an  audience,  few  in  numbers  and 
of  at  least  some  culture,  paying  for  their  seats,  there  were  often 
gathered  at  a  Roman  theatre  thirty  thousand  people  of  the  very 
lowest  and  most  brutal  kind.  This  rabble — not  the  few — had 
to  be  pleased,  and,  as  the  result,  taste  soon  degenerated.  Purely 
dramatic  representations  gave  way  to  clowns,  boxers,  jugglers, 
Ac;  and  "  the  theatres  were  soon  polluted  with  the  grossest 
indecencies,  and  the  luxury  of  the  stage,  as  the  Romans  deli- 
cately phrased  it,  drew  down  the  loudest  indignation  of  the 
reformers  of  a  later  day."  (Merivale,  Romans  under  the  Em- 
pire, vol.  4,  p.  538.) 

The  contests  of  the  circus  were  the  struggles — to  the  death 
oftentimes — of  the  gladiators.  The  "  tearful  spectacles  of  wild 
beasts'*  were  not  simply  fights  between  the  beasts  themselves, 
or  their  wholesale  butchery  by  hired  spearmen,  but  also  fights 
between  men  and  savage  beasts ;  and  yet  farther,  the  butchery 
of  helpless  men  and  women,  cast  bound  to  the  animals  to  be 
destroyed  by  them. 

To  the  early  Christians,  with  the  memories  of  the  days  of 
Nero  and  others,  still  fresh,  these  spectacles  were  specially 
hateful.  They  well  merited  the  term  *' obseoenae  voluptates" 
and  were  condemned  by  the  better  class  of  Romans — the  mere 
spectators: — how  much  more,  then,  by  those  whose  relatives, 
friends,  leaders,  and  fellow-religionists,  had  been  compelled  to 
act  and  suffer  in  them  ?  (lb.,  pp.  538,  545.) 
.  These  laws  form  the  basis  of  the  English  legislation  on  this 
subject,  and  consequently  of  ours.  They  can  easily  be  traced 
in  these.         .      '. 

,  Like  the  laws  of  their  day,  they  deal  with  the  concrete,  and 
do  not  lay  down  general  rules.  But  the  principle  underlying 
them  is  easily  seen.  They  forbid  all  labor  and  work  on  Sun- 
day, except  such  as  was  essential,  or  at  least  highly  conductive 
to  the  welfiire,  and  hence  which,  in  a  broad  sense,  could  be 
called  necessary  to  the  state  and  its  citizens.  Hence  the  farmer 
could  sow  his  seed  and  plant  his  vines  equally  as  the  state 
could  pursue  robbers,  and  pirates ;  and  to  prevent  the^  loss  of  a 
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right  or  the  failure  of  justice  the  private  suitor  could  take  legal 
proceedings;  just  as  the  state  could  take  steps  to  prevent  the 
escape  of  criminals. 

They  prohibited  pleasures  which  it  is  perhaps  too  strong  a 
term  to  call  ''obscene,"  but  which  were  to  a  high  degree  offen- 
sive to  the  taste  and  moral  sense  of  tho  community.  But  they 
nowhere  prohibited  recreation  or  inoffensive  pleasures  or  social 
enjoyments,  unless  indeed  the  law  of  Honorius  and  TheoJosius 
(supra  p.  112),  severed  from  its  connexion,  be  held  to  do  this. 
This  law,  however,  found  no  place  in  the  Justinian  code,  and 
consequently  did  not  last  very  long. 

And  it  is  a  little  remarkable  that  modern  decisions  are  drift- 
ing from  later  stringency  back  to  early  liberality.  The  courts 
being  as  usual  ahead  of  the  legislatures,  are  making  our  present 
laws  conform  more  and  more  to  those  frcm  which  they  spring. 
But  I  anticipate. 

As  it  is  through  England  that  we  have  derived  our  laws  on 
this  as  on  almost  all  subjects,  we  turn  now  to  her  legislation. 

Of  the  laws  before  the  Norman  conquest,  the  earliest  of 
which  I  find  mention  is  that  of  Ina  or  Ine,  King  of  the  West 
Saxons  in  the  year  692  or  693  (Fuller's  Church  History,  book 
II.,  sect.  7,  §  106.  Johnson's  English  Canons,  Ed.  I860,  p.  133). 
Dr.  Hessey  gives  the  date  as  673  (Bampton  Lectures,  1860. 
Sunday.    Ed.  186(i,  p.  89)  but  I  fancy  this  must  be  a  misprint. 

Johnson  gives  this  law  as  follows :  "  If  a  slave  work  on  the 
Sunday  by  his  lord's  command,  let  him  become  a  freeman  and 
let  the  lord  pay  thirty  shillings  for  mulct.  But  if  the  slave 
work  without  his  lord's  privity,  let  him  forfeit  his  hide  (be 
scourged)  or  a  ransom  for  it.  If  a  freeman  work  without 
his  lord's  command,  let  him  forfeit  his  freedom  or  sixty  shil- 
lings. Let  a  priest  be  liable  in  double  punishment."  Of.  Gib- 
son Codex  Juris  Ecclesiastici,  London,  1713,  p.  270. 

To  a  similar  effect  were  the  "  dooms"  (A.  D.  696)  of  Wihtred, 
King  of  the  Kentish  (Johnson,  1.  c,  vol.  1,  pp.  146  and  147), 
and  also  the  laws  (A.  D.  878)  enacted-  by  the  convention  be- 
tween iEdward  the  Elder,  and  Guthrun    the  Dane.      These- 
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latter,  however,  went  further  and  ordained  that  goods  set  for 
sale  on  Sunday  should  be  forfeited.     (Johnson,  1.  c,  p.  334.) 

^thelstane,  likewise  (A.  D.  920),  forbade  "  buying  and  selling 
on  the  Lord's  day."  (Fuller,  1.  c.  IL,  10,  §  9,  Johnson,  I.  c, 
p.  344.)  In  this  he  is  said  to  have  followed  the  laws  of  iElfred 
(Gibson,  1.  c,  p.  270,  note),  and  was  followed  by  -Sdgar,  the 
Peaceful,  A.  D.  958.     (Johnson,  1.  c,  page  410,  §  5.) 

iEdgar,  who,  as  Fuller  has  it,  was  "  wholly  Dunstanized," 
forbade  further  "  heathenish  songs  and  diabolical  sports,"  what- 
ever these  were,  and  also  markets  and  county  courts.  He  also 
fixed  the  beginning  of  Sunday  at  3  o'clock  Saturday  afternoon 
to  last  *'till  Monday  morning  light."  (Johnson,  1.  c,  p.  410, 
§  5  and  p.  416,  §§  18  and  19.) 

Of  this  last.  Fuller  says  :  "  Our  women  have  a  proverb.  It 
is  a  sad  burden  to  carry  a  dead  man's  child,  and  surely  a 
historian  hath  no  much  heart  to  take  much  pains  (which 
herein  are  pains  indeed)  to  exemplify  dead  canons."  (Fuller, 
1.  c.  11.^  10,  §  29).  So  I  suppose  this  extension  of  Sunday  did 
not  last  very  long. 

In  fact,  however,  it  was  not  the  king  only  but  the  Church  and 
a  large  part  of  the  laity  that  was  "  Dunstanized  ;  "  for  we  find 
the  stringency  in  the  observance  of  Sunday  gradually  increasing. 

iEthelred  (1009),  added/Miunting  bouts"  to  the  prohibhed 
sports,  and  renewed  the  interdict  as  to  "  traflScking,  county  courts, 
and  worldly  works:"  Johnson,  1.  c.  p.  486,  §  15.  King 
Cnut — sturdy  man  as  he  was— also  put  hunting  (1017),  under 
the  ban.  He  however  relaxed  the  rule  as  to  the  courts  and 
allowed  them  to  sit  on  Sunday  '*  in  case  of  great  necessity." 

Though  aware  that  the  ecclesiastical  law  of  England  was, 
in  early  days,  the  law  of  the  realm  and  was  enforced  by  legal 
sanction;  (Stubbs,  Const.- Hist,  of  Eng.,  vol.  i.  p.  231;)  yet, 
wishing  to  confine  myself  strictly  to  the  civil  legislation  on  this 
subject,  I  have  not  referred  to  the  canons  regulating  this  day. 
But  I  will  violate  this  rule  in  regard  to  the  Council  of  Clovis- 
hoo,  A.  D.  747,  first,  because  it  was  held  under  the  presidency 
of  iEthelbald,  King  of  the  Mercians,  and  therefore   was  not 
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wholly  ecclesiastical,  and  secondly,  because  it  has  been  cited, 
notably  by  Dr.  Hessey  (1.  c.  p.  89),  as  forbidding  travelling  on 
Sunday.  Mr.  Neale  (1.  c.  pp.  103  and  104),  states  that  this 
was  prohibited  to  slaves  by  King  Wihtred,  at  the  Council  of 
Berghamstead.  I  cannot  find  this  prohibition  in  Johnson  (1.  c. 
p.  142),  who  otherwise  gives  the  canons  passed  there,  and  an 
examination  of  the  canon  of  Clovis-hoo  against  travelling  as 
given  in  Johnson  (p.  249,  §  14),  shows  that  it  was  confined  to 
''all  abbots  and  priests,  except  the  cause  be  invincible."  If 
anything,  therefore,  this  canon,  so  far  as  the  laymen  are  con- 
cerned, is  the  other  way;  for  while  it  ordains  that  Sunday  "  be 
celebrated  with  all  due  veneration  and  wholly  separated  for 
divine  service,"  it  says  nothing  about  travelling  by  laymen, 
and  forbids  it  only  to  the  clergy.  Expressio  xtnius  est  exclusio 
afteriics,  is  an  old  maxim. 

After  the  Conquest,  the  tendency  to  compel  greater  strictness 
in  the  observance  of  the  day  continued,  but  the  civil  authorities 
did  not  interfere,  by  the  passage  of  any  act  that  I  find,. till  the 
28th  Edw.  III. 

William  the  Conqueror  and  Henry  II.  are  said  to  have  con- 
firmed the  Councils  of  Tarragona,  Tribury,  and  Erpfurd,  and 
thus  made  their  prohibition  of  holding  courts  on  Sunday  apart 
of  the  common  law  of  England  (Lord  Mansfield  in  Swann  vs. 
Broome,  3  Burr,  1599).  According  to  this  distinguished  jurist 
the  constitution  of  Theodosius  (supra),  is  also  a  part  of  the 
common  law  of  England.  In  holding  that  the  courts  cannot 
sit  on  Sunday,  he  rests  on  these  alone ;  without  referring  to 
the  laws  of  ^^dgar,  J^thelred,  and  Cnut  (supra).  -He  says 
that  sports  &c.,  were  prohibited,  by  law  of  parliament,  because 
by  common  law  they  were  allowable,  but  "  the  courts  of  justice 
have  never  been  restrained  by  act  of  parliament  from  sitting 
on  Sunday,"  because  there  was  no  necessity  for  this,  as  the 
*/ canons  anciently  received,  prohibited  such  sessions."  Mr. 
Neale,  on  the  oilier  hand  (1.  c.  p.  68,  note),  says  that  in  the 
time  of  Edward  III.  courts  were  held  on  Sunday  "with  little 
scruple." 
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"  Non  nostrum  tantas  componere  lites ;"  only  we  think  it 
would  have  been  wiser  to  have  let  the  canons  alone,  and  to  have 
held  to  Cnut's  law,  interdicting  the  holding  of  courts  on  Sun- 
day, except  "  in  case  of  great  necessity." 

The  statute  of  28lh  Edw.  III.,  c.  14  (1354),  to  which  I  have 
referred  above,  forbade  only  "  the  shewing  of  wools  at  the 
staple  "  (market  town).     Gibson,  1.  c,  p.  273. 

If  the  state  was  comparatively  quiet  and  inactive  however, 
the  clergy  were  not.  The  constitution  of  Archbishop  Islip, 
1359,  complains  bitterly  "  to  our  great  hearts  grief  *  *  * 
that  a  detestable,  nay  damnable  perverseness  has  prevailed  as 
to  the  observance  of  Sunday  " — that  though  it  is  provided,  by 
sanction  of  law  and  canon,  "  that  no  markets,  negotiations,  or 
courts  be  held  on  that  day,  and  that  people  go  to  church,  yet, 
that  men  neglect  their  churches  for  unlawful  meetings,  where 
revels  and  drunkenness  and  many  other  dishonest  doings  are 
practised."     (2  Johnson,  1.  c,  pp.  417,  418.) 

Following  this  comes  12th  Rich.  IL,  c.  6  (1388),  forbidding 
to  servants  and  laborers  on  Sundays  *'  the  playing  at  tenis  or 
foot  ball,  and  other  games  called  coytes,  dice,  casting  of  the 
stone,  railes,  and  such  other  importune  games  ;"  but,  doubtless, 
with  an  eye  to  the  good  of  the  state,  ordering  that  they  should 
have  "  bows  and  arrows,  and  use  the  same  the  Sundays."  (Gib- 
son, 1.  c,  p.  273.)  This  law  was  re-enacted,  with  additional 
peucilties,  by  11th  Hen.  IV.,  c.  7  (1464).     (lb.) 

The  statute  of  4th  Edw.  IV.,  c  7  (1464),  forbade  cordwainers 
and  cobblers  from  selling  shoes,  &c.,  on  Sunday.  This,  however, 
was  repealed  by  14th  and  15th  Hen.  VIIL,  c.  9  (1523). 

The  6th  Hen.  VI.,  c.  3  (1428),  forbade  laborers,  engaged  by 
the  week,  to  claim  wages  for  work  done  on  Sunday.  (Neale, 
1.  c,  p.  122.) 

The  27th  Hen.  VI.,  c.  6  (1448),  "  considering  the  abominable 

injuries  and  oflfences  done  to  Almighty  God  and  his  Saints, 

always  aiders  and  singular  assistors  in  our  necessities,  because 

of  fairs  and  markets  upon  their  high  and  principle  feasts," 
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forbade  the  holding  of  markets  and  fairs  on  Sundays  except  the 
four  Sundays  in  harvest.     (Gibson,  1.  c,  p.  273-274.) 

Edward  VI.  (1546),  in  his  Injunctions,  without  waiting  for  a 
parliament,  ordered  that  Sunday  "  be  wholly  given  to  God,  in 
hearing  the  word  of  God  read  and  taught  in  private  and  pub- 
lic, prayers,  *  *  *  visiting  the  sick,  &c. ;"  but  allowed 
men  in  time  of  harvest  to  labor  on  holy  and  festival  days,  and 
save  that  thing  which  God  hath  sent;  and  adds,  that  "scrupu- 
losity to  abstain  from  working  upon  those  days,  doth  grievously 
oSend  God."     (Fuller,  1.  c,  viii.,  sect.  1,  §  4.) 

The  parliament  of  5th,  and  6th  Edw.  VL,  c.  3  (1552),  (Gibson, 
1.  c,  p.  276)  confirmed  this  with  but  little  change.  All  persons 
were  ordered  to  keep  Sundays  "  holy  days,"  and  to  abstain 
from  lawful  bodily  labor,  but  it  was  allowed  "to  every  hus-' 
bandman,  laborer,  fisherman,  and  to  all  and  every  other  per- 
son and  persons,  of  whatsoever  degree  or  condition  he  or  she 
may  be,  upon  the  holy  days  aforesaid,  in  harvest  or  at  any  other 
times  in  the  year,  when  necessity  shall  require,  to  labor,  ride, 
fish,  or  work  any  kind  of  work,  at  their  free  will  and  pleasure." 

The  harvest  time,  above  referred  to,  was  then,  apparently, 
"  compted  from  the  fyrst  day  of  July  unto  the  xxiv  day  of 
Septembre,"  and  was  not  restricted  to  four  weeks  (lb.,  note  ra). 
See  Neale,  1.  c.  61,  note  p,  where  the  time  is  given  as  "from 
the  SOth  July  until  the  15th  day  after  the  feast  of  St.  Michael," 
or  to  the  14th  of  October. 

By  1st  Mary,  c.  2,  this  act  was  repealed.  Queen  Elizabeth, 
who  did  not  suffer  her  parliament  to  meddle  much  with  religious 
matters,  re-enjoined  its  observance ;  but  the  act  was  not  revived 
by  parliament  till  1st  Jac.  I.,  c.  25,  when  the  act  of  Queen 
Mary  was  formally  repealed,  and  this  revived. 
•  In  1564  puritanism,  which  had  been  at  work  on  the  English 
mind  for  many  years,  took  definite  form,  and  first  assumed  its 
name.     (Fuller,  1.  c,  ix.,  sect.  1,  §§  66  and  67.) 

It  intensified  yet  further  the  severity  and  strictness  of  con- 
duct on  Sunday ;  and  apparently,  about  this  time,  the  name  of 
Sabbath  was  for  the  first  time  applied  generally  to  the  day. 


PAPEB   READ   BY   HENBT   B.  TOUNG.  119 

Fuller  mentions  as  an  incident  which  increased  this  feeling, 
an  accident  which  happened  in  1583,  at  a  bull  baiting  on 
Sunday,  viz.,  the  scaffold  fell  and  killed  a  few  people,  and  in- 
jured yet  more.  (Book  ix,  sect.  6,  §  1.)  This  together  with 
Dr.  Bownd's  book  (1683)  pushed  yet  further  the  tendency  of 
the  age  to  gloom  and  severity.  (Fuller,  1.  c,  xi,  sect.  8,  §  143  ; 
Hessey,  1.  c,  205.) 

Queen  Elizabeth  added  to  Edward's  injunctions,  by  forbidding 
inn-holders  and  all  house-keepers,  cfec,  "  to  sell  meat  or  drink 
in  the  time  of  common  prayer."     (Gibson,  1.  c.  p.  271,  note  E.) 

This  stringency  then,  as  now,  produced  some  reaction.  King 
James  I,  in  one  of  his  progresses  through  Lancashire,  noticed 
the  extreme  strictness  with  which  the  magistrates  compelled 
the  observance  of  Sunday,  and  the  consequent  discontent  of 
the  people.  Therefore,  on  14th  of  May,  1614,  he  issued  for  the 
people  of  Lancashire  "The  Book  of  Sports,"  or  **  Declaration," 
that  his  good  people,  after  the  end  of  divine  service,  "should 
not  be  disturbed,  letted,  or  discouraged  from  any  lawful  recre- 
ations :  such  as  dancing  either  of  men  or  women,  archery  for 
men,  leaping,  vaulting,  or  any  such  harmless  recreations ;  nor 
from  having  of  May  games,  Whitsunales,  or  Morris  dances, 
and  setting  up  of  May  poles,  or  other  sports  therewith  used, 
*  *  *  withal  prohibiting  all  unlawful  games  to  be  used 
on  Sundays  only,  as  bear  baiting',  bull  baiting,  interludes,  and 
at  all  times,  in  the  meaner  sort  of  people  by  law  prohibited, 
bowliiig."     (Fuller,  1.  c.  X,  sect.  4,  §§  55  and  56.) 

This  king,  who  "never  said  a  foolish  thing  and  never  did  a 
wise  one,"  well  illustrated  this  unhappy  faculty  in  this  decla- 
ration. 

The  preamble  deserves  to  be  set  out  in  full :  "  With  our  own 
ears,"  says  the  king,  "  we  have  heard  the  complaints  of  our 
people,  that  they  were  barred  from  all  lawful  recreation  and 
exercise  upon  the  Sunday's  afternoon,  after  the  ending  of  all 
divine  service,  which  cannot  but  produce  two  evils.  The  one 
hindering  the  conversion  of  many,  whom  their  priests  will 
take  occasion  thereby  to  y^x,  persuading  them  that  no  honest 
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mirth  or  recreation  is  lawful  or  tolerable  in  our  religion; 
which  cannot  but  breed  a  great  discontentment  in  our  people's 
hearts,  especially  of  such  as  are  peradventure  upon  the  point 
of  turning.  The  other  inconvenience  is  this,  that  this  pro- 
hibition barreth  the  meaner  and  commoner  sort  of  people  from 
using  such  exercises  as  may  make  their  bodies  more  able  for 
war,  when  we  or  our  successors  shall  have  occasion  to  use 
them  ;  and  in  place  thereof  sets  up  filthy  tipplings  and  drunk- 
enness, and  breeds  a  number  of  idle  and  discontented  speeches 
in  their  ale  houses.  For  when  shall  the  common  people  have 
leave  to  exercise,  if  not  upon  the  Sundays  and  holydays,  seeing 
they  must  apply  to  their  labour,  and  win  their  living  in  all 
working  days." 

But  instead  of  doing  a  wise  thing,  and  extending  this  privi- 
lege to  all  classes,  he  expressly  refused  "  this  benefit  and  liberty 
to  known  recusants"  (so-called  papists),  and  to  the  puritans. 
This  incensed  these  beyond  measure.  (Neal's  History  of  the 
Puritans,  vol.  2,  p.  115.)  The  calvinistic  Archbishop  Abbot 
forbade  the  reading  of  this  declaration  (as  required  hy  it)  at 
Croydon  Church.  The  Lord  Mayor  of  London  stopped  the 
king's  carriage  when  passing  through  London  on  Sunday. 
(Neales  Feasts  and  Fasts,  p.  228.)  Puritanism  was  still  in  the 
ascendant,  and  the  "Book  of  Sports"  apparently  fell  a*  dead 
letter.  It  was  not  extended  by  this  king  beyond  Lanci^hire, 
and  the  observance  of  Sunday  under  the  influence  of  tfcie  ca^' 
vinistic  archbishop  remained  generally  as  strict  as  ever. 

In  the  first  year  of  Charles  I  the  parliament,  which  Ixe  had 
hastened  to  call,  passed  an  act  (1  Car.  I.  c.  I.)  "for  the  strict 
observance  of  Sunday,  which  the  puritans,  who  controlled  the 
parliament,  affected  to  call  the  Sabbath,  and  which  they  sancti- 
fied by  the  most  melancholy  indolence."   (Hume,  Vol.  II,  p  -  252.J 

With  that  positive  knowledge  of  God's  will  which  has  E*lvvays 
characterized  certain  classes  of  Christians,  they  assert  dog^^^' 
ically  "  that  the  holy  keeping  of  the  Lord's  day  is  a  principal 
part  of  the  true  service  of  God,"  than  which  service  there  is 
nothing  more  acceptable  to  him,  and  then  enact  that*'^^®^® 
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shall  be  no  meetings,  cossemblies,  or  concourse  of  people  out  of 
their  own  parishes  on  the  Lord's  day  *  *  *  fQj.  ^^y 
sports  and  pastimes  whatsoever ;  nor  any  bear  baiting,  bull 
baiting,  interludes,  common  plays,  or  other  unlawful  exercises 
and  pastimes  be  used  by  any  person  or  persons  within  their 
own  parishes."  The  penalty  was  a  fine  of  three  shillings  and 
four  pence;  and  in  default  of  payment  the  offender  "should  sit 
in  the  stocks  for  the  space  of  three  hours."  (Gibson,  1.  c. 
p.  267-268.) 

The  broader  and  more  catholic  spirit  of  Laud,  then  Bishop 
of  London,  apparently  modified  the  strictness  with  which  those 
laws  were  enforced.  Upon  the  death  of  Abbot,  in  1633,  he 
succeeded  to  the  archbishopric,  and  with  the  greater  power  he 
thus  obtained,  he  secured  a  greater  indulgence  to  sports  and 
pastimes.  By  his  influence,  as  it  was  afterwards  charged, 
though  apparently  not  proved,  Charles  republished  his  father's 
Book  of  Sports  on  the  13th  October,  1633,  and  extended  its 
provisions  to  the  whole  realm. 

This  was  sorely  distasteful  to  the  puritan  clergy,  and  they 
avoided  reading  the  "  Book"  in  the  churches  as  far  as  they 
could,  or,  on  reading  it,  would  follow  it  by  the  fourth  com- 
mandment, or  by  a  sermon  against  it.  Charles  was,  however, 
apparently  more  firm  than  his  father,  and  the  book  was  not 
altogether  a  dead  letter.  (2  Neal's  History,  &c.,  239  and  243.) 
Later  it  was,  by  order  of  the  Long  Parliament,  burnt  by  the 
common  hangman. 

In  the  third  year  of  Charles  (to  go  back  a  little)  we  find  an- 
other law  of  parliament  (3  Car.  I,  c.  1,  1627),  which  enacts 
that  no  carriers  with  any  horse,  nor  wagon  men  with  any 
wagon,  nor  cart-men  with  any  cart,  nor  wain-men  with  any 
wains,  nor  drover  with  any  cattle,  *  *  *  by  themselves  or  any 
other,  shall  *  *  *  travel  on  Sunday,  nor  shall  any  butcher,  by 
himself  or  through  any  person,  '' kill  or  sell  any  victual"  on 
the  said  day  (Gibson,  1.  c,  269). 

This  brings  us  to  the  act  which,  with  that  of  Charles  L  just 
cited,  is  of  most  interest  and  importance  to  us  Americans,  viz., 
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the  Acb  of  29th  Car.  II,  c.  7,  1676.  It  was  of  force  at  the 
Revolution,  and  gave  more  or  less  color  to  the  law?  of  the 
colonies  and  of  the  states  which  succeeded  them. 

For  "  the  better  observation  and  keeping  holy  the  Lord's 
day,  commonly  called  Sunday,"  it  enacts 

(1).  That  previous  laws  in  foi'ce  concerning  the  observation 
of  the  Lord's  day,  and  repairing  to  church  thereon,  be  care- 
fully put  in  execution. 

(2).  That  all  persons  shall  apply  themselves  to  such  obser- 
vation by  exercising  themselves  thereon  in  the  duties  of  piety 
and  true  religion  publicly  and  privately. 

(3).  That  no  tradesman,  artificer,  workman,  laborer,  or  other 
person  whatsoever,  "  shall  do  any  worldly  labor,  business,  or 
work  of  their  ordinary  callings"  on  that  day  (works  of  neces- 
sity and  charity  only  excepted)."  Children  under  fourteen 
years  of  nge  were  excepted  from  the  operation  of  this  section. 

(4).  That  no  person  shall  publicly  cry,  show  forth,  or  expose 
for  sale  any  wares,  merchandizes,  fruit,  herbs,  goods,  or  chattels 
whatsoever,  upon  pain  of  forfeiture  of  the  goods. 

(5).  That  no  drover,  horse  courser,  wagoner,  butcher,  higler, 
or  their  servants,  shall  travel  or  come  to  his  or  their  inn  or 
lodging. 

(G).  That  no  person  shall  "  use,  employ,  or  travel  *  *  *  with 
any  boat,  wherry,  lighter,  or  barge,  except  on  some  extraor- 
dinary occasion,  to  be  allowed  by  some  magistrate." 

(7).  If  any  person  travelling  on  Sunday  shall  be  robbed,  the 
Hundred  was  relieved  from  the  responsibility  therefor,  but  must 
still  make  pursuit  of  the  robber. 

(8).  It  made  void  the  service  of  all  writs  and  other  legal  pro- 
cess on  Sunday,  except  in  cases  of  treason,  felony,  and  breach 
of  the  peace. 

(9).  That  this  act  should  not  apply  to  the  prohibiting  of 
dressing  of  meats  in  families,  or  dressing  or  selling  of  meats  in 
inns,  cook-shops,  or  victualling  houses,  for  such  as  otherwise 
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cannot  be  provided,  "  nor  to  the  crying  and  selling  of  milk 
before  nine  in  the  morning,  or  after  four  in  the  afternoon." 
(Gibson  1.  c,  pp.  270  &  272.) 

By  5th  and  6th  W.  &  M.,  c.  22  (1693),  this  statute  was 
partially  relaxed  as  to  hacks,  and  by  the  9  Ann  ec.  —  (1710), 
all  hackney  coachmen  were  allowed  to  ply  their  business  on 
Sunday  without  restraint;  and  by  11th  &  12th  Will.  III.,  c. 
21  (1699),  similar  relief  was  granted  to  watermen  plying  between 
Vaux  Hall,  above  London  Bridge,  and  Lime-house,  below  the 
same.     (Gibson  1.  c,  272.) 

This  ends  my  review  of  the  English  statutes  on  this  subject. 

The  later  acts  do  not  concern  this  country.  Doubtless  I 
have  omitted  some  that  I  should  have  noticed,  for  the  means  of 
research  at  my  hands  are  meagre.  Still  the  above  give,  I  hope, 
the  most  material  regulations  for  the  observance  of  Sunday  at 
that  time.  And  in  them  we  note  the  gradual  intensification  of 
the  gloom  and  strictness  with  which  the  day  was  surrounded. 

First,  ordinary  work  is  forbidden.  Then  follows  the  selling 
of  goods.  Then  the  joyous  and  rollicking  festivities  of  fairs 
and  markets.  Then  come  games  and  sports,  and  thus  gradually 
Sunday  is  filled  with  unhappy  as.sociations.  That  bull-baiting, 
bear-baiting,  and  such  like  cruel  sports  should  have  been  in- 
terdicted on  the  day  of  rest — the  day  of  peace — seems  natural 
to  us ;  but  it  will  be  difficult  to  assign  any  religious  reason  for 
the  prohibition  of  quoits,  foot-ball,  &c.,  while  the  use  of  bows 
and  arrows  was  encouraged.  The  reason  implied  in  the  Book 
of  Sports  was  doubtless  the  true  one.  The  English  archer 
made  the  English  infantry  of  that  day  peculiarly  formidable. 
The  peasants  supplied  the  archers.  Cut  off  from  all  other 
amusements  on  their  day  of  leisure,  they  were  almost  compelled 
to  become  proficient  in  archery,  and  to  form  a  corps  of  skilled 
reserves,  from  which  the  army  could  always  be  recruited. 

These  laws  of  England,  however,  did  not  suit  many  of  the 
puritans  of  that  day.  They  were  too  moderate  for  the  follow- 
ers of  Dr.  Bownd,  and  these  preferred  to  exch;  nge  their  old 
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homes  for  a  wild  and  unknown  land,  rather  than  not  to  have 
their  own  laws,  and  to  follow  religion  according  to  their  own 
views.  These  men  were  too  much  in  earnest  in  their  convic- 
tions to  brook  any  half-way  observance  of  Sunday,  and  their 
influence  in  this  matter  is  felt  among  us  yet. 

Massachusetts,  the  first  of  our  puritan  colonies,  both  in  im- 
portance and  time,  gives  a  good  example  of  this,  and  it  will  not 
be  time  lost  to  refer  very  briefly,  not  only  to  the  laws  actually 
of  force  in  her  colonial  days,  but  also  to  those  proposed  by  Mr. 
Cotton,  and  which  are  said  to  have  fofmed  the  basis  of  her 
subsequent  legislation. 

By  it  the  theocratic  theory  was  carried  to  an  extreme.  The 
fundamental  idea  was  that  "  these  plantations  and  the  churches 
and  commonwealth  are  complanted  together  in  holy  cove- 
nant and  fellowship  with  God  in  Jesus  Christ,"  and  "  the 
laws  of  judgment  delivered  from  God  by  Moses  to  the  com- 
monwealth of  Israel  so  far  forth  as  they  are  moral  (are  de- 
clared) of  perpetual  and  univeraal  equity  among  all  nations 
such  as  these  plantations."  Among  the  powers  and  duties  of 
the  civil  magistracy  is  to  "preserve  religion."  The  '^pro- 
fain  ing  the  Lord's  day  with  careless  or  scornful  neglect  or 
contempt  thereof,"  it  was  urged  should  be  punishable  with 
death.  (Collection  of  original  papers  relative  to  the  history  of 
the  colony  of  Massachusetts  Bay,  Boston,  New  England,  1769, 
pp.  162-173.) 

The  laws  actually  passed  did  not  go  so  far.  But  they  went  . 
far  enough.  Any  one  who  abvsented  himself  from  church  meet- 
ings was  liable  to  a  fine  or  imprisonment.  (lb.,  pp.  215  and 
485.)  Idolatry,  witchcraft,  and  blasphemy  were  punished  with 
death,  &c.,  &c.  Prov.  Laws  of  Mass.,  ed.  1869,  p.  55.  For 
the  first  time  (1692)  travelling,  simply  as  travelling,  and  swim- 
ming and  "  unnecessary  and  unreasonable  walking  in  the 
streets  and  fields,"  were  forbidden.  (Prov.  Law,  58  and  68. 
See  on  this  subject  an  able  and  interesting  discussion  of  the 
matter  by  Gray,  J.,  in  Hamilton  vs.  Boston,  14  Allen,  478.) 
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We  now  turn  to  the  present  laws  of  our  states. 

As  all  the  states  except  works  of  necessity  and  charity  in 
their  general  prohibition  of  work  and  labor;  and  as  they  all  for- 
bid judicial  proceedings  and  the  service  of  process,  civil  and 
criminal,  except  in  cases  of  treason,  felony,  and  breach  of  the 
peace;  I  shall  not  mention  these  again  unless  there  is  something 
special  in  the  particular  state. 

Massachiisetta  forbids,  under  a  fine  of  $50,  the  keeping  open 
of  shops,  warehouses,  &c.,  the  doing  of  any  labor  or  work,  the 
attendance  at  any  dai\cing  place,  public  diversion,  show,  or 
entertainment.  Furthermore,  under  a  fine  of  §lO,  all  sports, 
games  or  plays,  using  fire  arms  in  sport  or  after  game,  fishing 
and  travelling,  but  the  prohibition  of  travelling  shall  not  be 
pleaded  by  any  common  carrier  of  passengers  as  a  defence  to 
an  action  for  loss,  or  damages  for  injury  to  the  traveller. 

Keepers  of  places  of  public  entertainment  &c.,  can  entertain 
only  travellers  or  lodgers,  and  shall  not  sufler  other  persons  to 
remain  on  their  premises,  or  grounds,  or  fields,  drinking  or 
spending  their  time  idly  or  at  play  or  doing  secular  business, 
under  a  fine,  on  first  conviction,  of  $50  for  each  person  being  there 
illegally,  and  on  second  conviction  under  a  fine  of  $100,  and  if 
convicte<l  a  third  time*  they  are  made  forever  incapable  of  holding 
a  license ;  nor  can  they,  under  a  fine  not  exceeding  $5,  allow 
such  persons  to  spend  their  time  there  drinking  on  Saturday 
evening,  nor  can  they  keep  for  hire  implements  used  in  gaming, 
and  suffer  them  to  be  so  used  on  Sunday,  under  a  fine  not  ex- 
ceeding $100,  or  imprisonment  not  exceeding  3  days  for  the 
first  offence,  and  for  the  second  and  future  offences,  imprison- 
ment not  exceeding  one  year.  In  both  cases  to  enter  into 
recognizances  for  good  behaviour. 

Whoever  attends  any  game,  sport,  play,  or  public  diversion, 
except  a  concert  of  sacred  music,  upon  Sunday  evening  or  even 
on  Saturday  evening,  unless  on  this  last  day  such  sport  &c.,  is 
specially  licensed,  are  subject  to  a  fine  of  $5. 

Those  conscientiously  believing  that  Saturday  should  be 
observed  as  the  sabbath,  and  abstaining  from  secular  business 
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on  that  day,  are  exempt  from  the  above  so  far  as  labor  is  con- 
cerned. 

Rhode  Island  forbids,  under  a  penalty  of  $5  for  the  first  offence, 
and  $10  for  the  second  offence  and  all  subsequent  offences,  all 
labor  &c.,  in  one's  ordinary  calling,  and  also  all  games,  sports, 
play,  or  recreation,  or  the  suffering  of  either  of  the  above  by 
servants  or  children. 

Connecticut  forbids,  under  a  penalty  of  $1  to  54,  travel, 
secular  business  or  labor,  the  keeping  open  of  shops  &c.,  the 
exposure  for  sale  of  any  property,  and  "ainy  sport  or  recrea- 
tion," between  sunrise  and  sunset;  all  concerts,  dancing,  or 
other  public  diversion. 

Furthermore,  from  12  o'clock  Saturday  night,  to  12  o'clock 
Sunday  night,  no  place  where  it  is  reputed  that  intoxicating 
liquors  are  sold,  or  sports,  or  games  of  chance  are  carried  on, 
can  be  opened  under  a  penalty  of  $40. 

No  proprietor  or  drivers  of  any  vehicle,  not  carrying  the  mail, 
can  allow  any  one  to  travel  therein,  under  a  fine  of  $20. 

No  person  who  believes  that  Saturday  should  be  observed  as 
the  sabbath,  and  who  abstains  from  secular  business  on  that 
day,  is  liable  to  prosecution  for  doing  secular  business  or  labor 
on  that  day  (Sunday),  provided  he  distu'rbs  no  one  attending 
public  worship. 

Verviont  ordains  positively  that  Sunday  shall  be  kept  as  a 
sabbath,  holy-day,  or  day  of  rest  from  all  secular  labor,  recrea- 
tion, and  employment,  from  twelve  o'clock  on  Saturday  night  to 
sunset  on  Sunday.     The  penalty  for  violation  is  §2. 

Under  a  like  penalty,  and  within  a  like  time,  no  one  can  be 
present  at  any  public  assembly,  except  such  as  shall  be  held 
for  the  purpose  of  social  and  religious  worship  and  moral  in- 
struction, nor  except  from  motives  of  humanity  or  charity  or 
for  moral  or  religious  edification,  visit  from  house  to  house,  nor 
travel  from  midnight  of  Saturday  to  midnight  of  Sunday,  nor 
hold  or  attend  any  ball  or  dance,  use  any  game,  sport,  or  play, 
or  resort  to  any  house  of  entertainment  for  amusement  or  re- 
creation. 
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This  state  has  the  constitutional  provision  incorporated  in  the 
article  on  religious  freedom,  that  every  denomination  of  Chris- 
tians should  observe  the  sabbath  or  Lord's  day,  and  keep  up 
such  sort  of  religious  worship,  as  to  it  seems  agreeable  to  the 
"  revealed  will  of  God." 

I  am  informed,  that  of  the  above,  only  those  provisions  whicli 
enforce  abstinence  from  secular  labor,  recreation,  and  employ- 
ment have  ever  been  enforced.  The  other  provisions  are  '*  vir- 
tually obsolete." 

New  Hampshire  iorhids,  under  a  penalty  of  $6,  work,  busi- 
ness, &c.  of  one's  secular  calling  *'  to  the  disturbance  of  others  "; 
also  plays,  games,  or  recreations ;  also  opening  of  shops  for  the 
sale  of  merchandise. 

In  this  state  travelling  on  Sunday  to  make  social  visits  is  not 
prohibited,  though  contracts,  including  negotiable  notes,  made 
on  Sunday  are  void.     Wills  made  on  Sunday  are  valid. 

Maine  declares  deeds,  contracts,  receipts,  or  other  instruments 
in  writing  void  if  dated  on  Sunday,  without  further  proof  of 
their  being  then  made  and  delivered ;  and  forbids,  under  a  pen- 
alty not  exceeding  $10,'  the  keeping  open  of  shops,  &c.,  and 
any  other  place  of  business ;  travelling,  all  work,  sports,  games, 
recreation;  the  being  present  at  dances,  public  diversion,  or 
shows,  &c.,.or  encouraging  the  same. 

Innkeepers  are  forbidden,  under  a  fine  not  exceeding  84  for 
each  person,  to  suffer  any  person,  except  travellers,  strangers, 
or  lodgers,  to  abide  in  their  houses,  yards,  or  fields  drinking  or 
spending  their  time  idly  at  play,  or  doing  secular  business. 
If  the  offence  is  repeated  the  limit  of  the  fine  is  increased  to 
$10,  and  for  a  third  offence,  he  becomes  incapable  of  holding  a 
license.  Persons  so  abiding  in  the  inn,  &c.,  are  subject  to  a  fine 
not  exceeding  $4. 

Those  believing  that  Saturday  should  be  observed  as  the  sab- 
bath, and  abstaining  from  secular  business,  &c.  on  that  day,  are 
exempt  from  this  act,  so  far  as  labor  is  concerned,  provided  they 
do  not  disturb  others. 
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Formerly  for  purpose  of  business,  Sunday  began  by  law  on 
midnight  Saturday,  and  closed  at  sunset  on  Sunday :  conse- 
quently contracts  on  Sunday  were  valid,  as  they  were  presumed 
to  have  been  executed  after  sunset.  By  the  act  of  1864  this 
was  changed,  and  Sunday  now  lasts  the  usual  twenty-four  hours, 
— from  midnight  to  midnight. 

New  York  forbids  hunting,  shooting,  fishing,  sporting,  play- 
ing, horse-racing,  gaming;  frequenting  tippling  houses,  or  any 
unlawful  sports  or  pastimes;  travelling,  except  in  going  to  and 
returning  from  a  church  within  twenty  miles,  and  except  going 
to  some  place  expressly  by  the  order  of  some  pu*blic  officer,  and 
except  in  removing  one's  family  or  furniture,  when  such  removal 
was  begun  on  some  other  day;  also  servile  labor  or  working, 
except  by  those  who  conscientiously  and  actually  observe  Satur- 
day as  the  sabbath,  and  labor  and  work  then  only  in  such  a 
way  as  not  to  disturb  other  persons  in  their  observance  of  the 
day.  This  clause  applies  only  to  persons  over  fourteen  years  of 
age,  and  the  penalty  is  $1  for  all  except  shooting,  which  is  from 
?10  to  $25. 

Also,  it  forbids  by  the  penalty  of  the  forfeiture  of  the  things 
exposed,  the  expo.=^ure  for  sale  of  wares,  goods  or  chattels,  ex- 
cept meats,  milk,  and  fish,  before  9  o'clock,  A.  M. 

Keepers  of  inns,  &c.,  ale-houses  and  groceries,  and  persons 
authorized  to  sell  spirituous  liquors  of  any  kind,  &c.,  are  for- 
bidden to  sell  or  dispose  of  such,  except  to  lodgers,  or  to  persons 
actually  travelling,  as  allowed  by  law.  The  penalty  for  this 
is  §2.50. 

All  processions,  except  funeral  processions  engaged  in  the 
actual  burial  of  the  dead,  and  except  those  to  and  from  a  place 
of  religious  worship  in  connexion  with  a  religious  service  there 
celebrated,  are  forbidden,  and  in  these  excepted  cases  there  can 
be  no  music,  fireworks,  discharge  of  cannon  or  firearms;  except 
in  military  funerals,  there  may  be  music,  but  it  cannot  be  played 
within  one  block  of  a  place  of  worship.  The  penalty  for  each 
person  violating  this  section  is  a  fine  not  over  $20,  or  imprison- 
ment not  over  ten  days,  or  both. 
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All  interludes,  tragedies,  comedies,  operas,  ballets,  plays, 
farces,  negro-minstrelsy,  negro  or  other  dancing,  or  any  other 
entertainment  of  the  stage,  or  any  circus,  dramatic  performance, 
jugglers,  acrobats,  or  rope-dancing,  are  also  forbidden ;  and 
whoever  ofifends  against  this  section,  or  aids  in  such  oflfence  by 
advertising  them,  or  by  letting  any  place,  whether  buildings  or 
gardens,  &c.,  for  the  exhibition  of  them,  is  guilty  of  a  misde- 
meanor, and,  in  addition  to  the  penalty  therefor,  is  subject  to  a 
fine  of  $500.  ^The  Society  for  the  Reformation  of  Juvenile 
Delinquents  is  authorized  in  the  name  of  the  people  to  prosecute 
any  such  offender  (principal  or  aider),  and  recover  the  penalties 
to  their  own  use.  Managers  of  theatres,  &c.,  offending  as  above, 
forfeit  also  their  license. 

New  Jersey's  Sunday  laws  are  contained  in  her  act  for  the 
suppression  of  vice  and  immorality.  They  forbid,  under  a  fine 
of  $1,  travelling,  business,  work,  shooting,  fishing  (otherwise 
than  with  a  seine,  ths  fine  for  which  is  $14),  sporting,  gaming, 
racing,  frequenting  tippling  houses,  interludes,  plays,  dancing, 
singing,  fiddling,  or  other  music  for  merriment,  playing  at  foot- 
ball, fives,  nine-pins,  bowls,  long-bullets,  quoits,  or  any  other  kind 
of  playing,  sports,  pastimes,  or  diversions.  Also,  under  a  fine  of 
$2,  the  exposure  for  sale  or  the  sale  of  any  wares,  merchandize, 
fruits,  herbs,  meat,  fish,  goods,  or  other  chattels.  If  these  fines 
are  not  paid,  the  offender  is  committed  to  jail  for  not  more  than 
ten  days  ;  and  a  constable  or  any  other  citizen  may  arrest  any 
one  found  on  Sunday  fishing,  sporting,  gunning,  travelling,  or 
going  to  or.  returning  Irom  any  market  or  landing  with  carts, 
wagons,  or  sleds,  or  behaving  in  a  disorderly  manner;  and 
detain  him  till  the  next  day,  to  be  dealt  with  according  to  law. 

Those  attending  a  church  within  twenty  miles,  or  going  to 
call  a  physician,  surgeon,  or  midwife,  or  carrying  the  mail,  or 
"going  express"  by  order  of  any  public  oflScer,  or  dressing 
victuals,  are  exempt  from  the  above.  Railroad  companies  may 
run  one  passenger  train.  (Are  not  all  of  these,  excepting  the 
religious  duty  of  attending  church,  works  of  necessity?) 
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The  effect  of  this  statute  has  been  to  hold  void  any  trans- 
action which,  if  performed  on  any  day  but  Sunday,  could  be 
enforced. 

Driving  of  stages,  except  to  carry  the  mail,  is  also  specially 
forbidden,  under  a  penalty  of  $8,  recoverable  as  above.  Justices 
of  the  peace  are  required  to  stop  and  detain  such  stages  until 
the  next  day. 

Wagoners,  carters,  drovers,  and  butchers  cannot  ply  their 
trade,  under  a  fine  of  $2 ;  and  the  transportation  of  freight, 
except  milk,  by  railways,  canals,  &c.,  is  prohibited^ 

The  disturbance  on  Sunday  of  any  assembly  fqr  the  purpose 
of  religious  worship,  is  forbidden,  under  a  fine  of  $10,  and  in 
default  of  payment,  under  imprisonment  for  ten  days;  and  any 
constable  or  member  of  such  assembly  may  arrest  the  offender, 
and  detain  him  until  the  next  day,  to  be  dealt  with  according 
to  law. 

All  persons  conscientiously  observing  Saturday  as  the  sabbath, 
and  abstaining  from  work  on  that  day,  are  exempt  from  the 
above  laws,  so  far  as  labor  is  concerned  :  provided  their  labor 
be  performed  on  their  own  premises,  and  so  as  not  to  disturb 
other  persons  in  the  observance  of  the  day  ;  and  does  not  era- 
brace  selling  of  goods,  &c.  Such  persons  are  relieved  from 
answering  to  any  process  except  in  criminal  cases,  and  from 
militia  duty,  and  from  the  duties  of  any  oflSce  they  may  hold 
except  when  the  interest  of  the  state  absolutely  requires  it. 

Pennsylvania  forbids  all  worldly  labour,  &c,  all  "  unlawful " 
games,  hunting,  sho.oting,  sport,  or  diversion  whatsoever,  under 
a  penalty  of  $4.  This  does  not  hinder  watermen  from  lauding 
their  passengers,  or  ferrymen  from  carrying  over  the  water 
travellers. 

Drinking  and  tippling  in  ale  houses,  taverns,  or  other  public 
places  are  also  forbidden,  under  a  penalty  of  one  shilling  and  six 
pence.  Persons  ordered  to  disperse  by  the  proper  authorities, 
and  not  doing  so,  are  to  be  brought  before  a  justice  of  the  peace, 
and  he  may  commit  them  to  the  stocks  or  bind  them  to  good 
behavior.     The  stocks,  we  presume,  are  unheard  of.     Victual- 
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ling  houses  can  supply  to  travellers,  their  inmates,  and  lodgers, 
victuals  and  drink  in  moderation.  This  latter  liberality  should 
atone  for  the  stocks. 

No  trading  in  liquors  is  permissible,  under  a  penalty  of  ?50, 
and  further,  the  seller  is  declared  guilty  of  a  misdemeanor,  and 
liable  to  a  fine  not  less  than  $10,  nor  more  than  $100,  and  be 
imprisoned  for  not  less  than  ten,  nor  more  than  sixty  days. 

Ohio  forbids  the  selling  and  bartering  of  spirituous  liquors  on 
Sunday,  under  a  penalty  of  not  more  than  $5.  Also  by  persons 
over  fourteen  years  of  age,  under  a  fine  of  not  more  than  §20,  or 
imprisonment  not  more  than  twenty  days,  or  both,  sporting, 
rioting,  quarrelling,  hunting,  fishing  or  shooting:  and  under  a 
penalty  of  not  more  than  $5,  common  labor.  Watermen  are 
allowed  to  land  passengers;  superintendents  or  keepers  of  toll- 
gates  to  attend  to  the  same,  and  ferrymen  to  convey  passengers 
over  waters ;  families  emigrating  can  travel. 

Indiana  forbids,  under  a  penalty  of  from  §1  to  $10,  rioting, 
hunting,  fishing,  quarrelling,  common  labor,  or  engaging  in 
oije*s  usual  avocation.  *  This  act  does  not  apply  to  those  con- 
scientiously observing  the  seventh  day  as  the  sabbath,  trav- 
ellers, families  removing,  and  keepers  of  toll-bridges  and  toll- 
gates,  and  ferrymen. 

A  recent  decision  in  this  state  holds  that  the  selling  of  a 
cigar  to  one  who  has  contracted  the  habit  of  smoking  is  a  work 
of  necessity.  "  There  is  no  difference  legally  between  the  act  of 
selling  a  cigar  under  such  circumstances  and  the  act  of  furnish- 
ing a  cup  of  tea  or  coffee,  a  meal  of  victuals,  or  supplying  any 
daily  want  to  a  customer  for  pay."    Carver  vs.  The  State.  Ms. 

This  decision  will  be  received  by  a  host  of  people  as  good 
sense,  and  it  will  be  difficult  to  say  that  it  is  not  also  good  law. 

Illinois  forbids  under  a  fine  of  $200  the  keeping  open  of 
places  where  liquor  is  sold  or  given  away,  or  the  selling  of 
liquors.  Also,  under  a  fine  of  $25,  the  disturbance  of  the  good 
order  of  society  by  labor  or  by  amusements  of  any  kind ;  this, 
however,  not  to  prevent  railroad  companies  from  discharging 
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passengers,  nor  watermen  and  ferrymen  from  the  discharge  of 
their  usual  duties.  Also,  under  a  like  fine,  the  disturbance  of 
any  private  family. 

Civil  process  cannot  be  served  nor  attachment  issued,  nor  an 
injunction  granted  except  in  cases  of  necessity,  made  apparent 
by  affidavit. 

Persons  observing  conscientiously  any  other  day  as  the  sab- 
bath, and  abstaining  from  secular  work  thereon,  are  exempt 
from  the  operations  of  this  law,  so  far  as  work  is  concerned. 

Iowa  forbids  under  a  penalty  of  not  more  than  $5  nor  less  than 
$1,  rioting,  fighting,  oflfering  to  fight,  hunting,  shooting,  carry- 
ing fire  arras,  fishing  and  shooting,  horse  racing,  dancing,  or  in 
any  manner  disturbing  any  assembly  or  private  family  at  wor- 
ship, any  buying  or  selling,  or  any  labor. 

It  excepts  from  the  above  all  who  conscientiously  observe  Sat- 
urday as  the  sabbath,  so  far  as  labor  is  concerned,  and  specially 
permits  travelling;  and  families  emigrating  to  pursue  their 
journey ;  and  ferrymen,  the  keepers  of  toll-bridges  and  toll- 
gates  to  attend  to  their  business.  • 

This  state  regulates  with  minuteness  what  legal  proceedings 
can  be  had  on  Sunday.  They  are  generally  prohibited  in  civil 
cases,  and  the  exceptions  are  such  as  prevent  a  failure  of  justice 
and  such  matters  of  necessity,  as.instructing  juries,  deliberating 
on  the  case,  receiving  verdicts,  &c. 

Michigan  forbids  the  keeping  open  of  shops,  &c. ;  all  business 
or  work ;  the  attendance  at  any  dancing,  public  diversion,  show, 
or  entertainment;  or  any  sport,  game,  or  play. 

Promises  of  marriage  and  the  solemnization  of  marriage  are 
specially  excepted  from  the  above;  but  whether  they  are  deemed 
labor,  or  sports,  or  games,  the  law  does  not  declare. 

Keepers  of  public  houses  are  not  to  entertain  any  persons 
except  travellers,  strangers,  or  lodgers ;  nor  to  suffer  any  other 
to  remain  or  about  their  premises,  engaged  in  drinking,  idleness, 
play,  or  any  secular  business. 
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Attendance  at  meetings  for  religious  worship  or  moral  in- 
struction, or  at  concerts  of  sacred  music,  are  specially  permitted 
on  Sunday  evening. 

Persons  conscientiously  believing  that  Saturday  should  be 
observed  as  the  sabbath,  and  refraining  from  labor,  &c.,  on  that 
day,  are  exempted  from  the  penalties  imposed  for  secular  labor  : 
provided,  they  disturb  no  other  person. 

The  penalties  for  the  violation  of  the  above  vary  from  $5 
to  $10. 

Persons  who,  on  Sunday,  by  rude  and  indecent  behavior,  or 
in  any  other  way,  intentionally  interrupt  or  disturb  any  assem- 
bly met  to  worship  God,  are  punished  by  a  fine  from  $2  to  $50, 
or  by  imprisonment  not  over  thirty  days.  Judicial  proceedings, 
except  to  instruct  a  jury,  or  to  receive  its  verdict,  or  to  dis- 
charge it,  and  the  other  usual  exceptions,  are  forbidden. 

Wisconsin  forbids  by  a  fine  of  from  $5  to  $26  the  sale  or 
other  disposition  of  liquors,  &c.  Also,  by  a  fine  not  over  $10 
the  keeping  shops  open,  the  selling  of  goods,  &c. ;  all  labor  and 
work;  the  being  present  at  dancing,  public  diversion,  &c. ;  the 
taking  part  in  any  sport,  game,  or  play. 

Judicial  proceedings,  except  in  cases  of  "  exigency  "  and  "  by 
the  direction  of  the  court,"  are  forbidden. 

Any  person  believing  Saturday  or  any  other  day  to  be  the 
sabbath,  and  actually  refraining  from  labor  on  that  day,  may 
work  on  Sunday,  but  in  such  a  way  as  not  wilfully  to  disturb 
some  other  person  or  a  religious  assembly. 

Minnesota  forbids  by  a  fine  not  exceeding  $2  the  keeping 
open  of  shops  and  other  places  of  business ;  all  labor,  &c. ;  the 
being  present  at  any  dancing,  public  diversion,  show,  &c.;  the 
taking  part  in  any  game,  sport,  or  play.  This,  however,  so  far 
as  labor  is  concerned,  does  not  apply  to  those  believing  that 
Saturday  is  the  sabbath,  and  abstaining  from  labor  on  that  day. 

Judicial  proceedings,  except  to  receive  a  verdict,  discharge  a 
jury,  or  so  far  as  they  are  necessary  for  the  preservation  of  the 
peace,  the  sanctity  of  the  day  and  arresting  offenders,  are  for- 
bidden. 

9 
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Delaware  forbids,  under  a  fine  of  four  dollars  and  imprison- 
ment of  not  more  than  twenty-fonr  hours  on  failure  to  pay  the 
fine,  all  worldly  employment,  labor,  or  business.  All  travelling 
in  pursuance  of  one's  usual  calling,  and  exposure  for  sale  and 
the  sale  of  goods,  &c.,  are  forbidden,  under  a  fine  of  eight  dol- 
lars ;  and  in  case  of  failure  to  pay,  imprisonment  for  twenty-four 
hours ;  and  any  justice  of  the  peace  may  stop  any  one  travelling 
as  above. 

Fishing,  fowling,  horse-racing,  cock-fighting,  and  assemblies 
for  the  purpose  of  gaming,  playing,  or  dancing,  are  prohibited 
by  the  same  penalties  as  worldly  employment. 

No  person  licensed  to  sell  liquors  can  sell  or  give  them  away 
on  Sunday,  under  a  fine  of  from  fifty  to  one  hundred  dollars  on 
the  first  conviction ;  and  on  the  second  conviction  he  forfeits  his 
license,  and  becomes  incapable  of  receiving  another  for  the  space 
of  two  years. 

Maryland  forbids,  under  a  fine  of  five  dollars,  work  and 
bodily  labor;  and  also,  the  indulging  or  the  suffering  children 
or  servants  to  indulge  in  fishing,  gaming,  &c.,  or  unlawful  pas- 
time, or  recreation. 

Also,  the  selling  or  bartering,  or  if  a  dealer,  the  giving  away 
of  tobacco,  segars,  &c.,  or  other  goods  or  wares.  The  penalty  is, 
on  the  first  conviction,  a  fine  of  twenty  to  fifty  dollars;  on  the 
second  conviction,  from  fifty  to  five  hundred  dollars,  imprison- 
ment from  ten  to  thirty  days,  and  forfeiture  of  license  for  twelve 
months ;  and  upon  the  third  conviction,  a  fine  from  one  hun- 
dred to  one  thousand  dollars,  imprisonment  from  thirty  to  sixty 
days,  and  forfeiture  of  license  for  two  years. 

No  dance  or  opera-house,  ten-pin  alley,  ball  or  barter  saloon  is 
permitted  to  be  kept  open  on  pain  of  a  fine  from  fifty  to  one 
hundred  dollars  on  first  conviction ;  and  of  one  hundred  to  five 
hundred  dollars,  and  imprisonment  for  ten  to  thirty  days  on 
second  conviction. 

The  District  of  Columbia  forbids,  under  a  fine  of  one  to  five 
dollars,  the  sale  of  any  articles  except  newspapers,  and  those  only 
to  one  o'clock,  P.  M.,  and  under  a  penalty  of  from  twenty  to 
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forty  dollars  the  keeping  open  any  place  of  business  for  the  sale 
of  any  articles  save  drugs,  coffins,  and  other  matters  of  neces- 
sity. Barbers  are  allowed  to  keep  open  till  one,  P.  M. ;  hackney 
coaches  are  specially  forbidden  from  occupying  public  stands, 
except  railroad  depots  and  steamboat  landings ;  and  no  one  is 
allowed  to  wash  any  vehicle  in  the  street. 

Keepers  of  hotels  and  of  tippling-houses  must  close  their 
bars  on  Sunday,  and  must  not  sell  liquor,  the  penalty  varying, 
on  first  conviction  from  twenty  to  fifty  dollars  for  the  hotel- 
keeper,  and  from  twenty  to  forty  dollars  for  the  other. 

The  usual  law  against  work  and  labor  is  said  to  be  obsolete ; 
the  penalty  is  two  hundred  pounds  of  tobacco.  The  same  is 
said  of  the  law  against  any  house-keeper  allowing  drunkenness, 
gaming,  or  unlawful  sports  in  his  or  her  house  on  Sunday ;  the 
penalty  for  which  is  two  thousand  pounds  of  tobacco.  But  there 
are,  I  am  told,  no  decisions  on  these  points. 

Virginia  forbids,  under  a  penalty  of  $2,  labor  at  any  trade 
or  calling  by  one's  self,  or  one's  apprentices  or  servants,  except 
the  carrying  of  passengers  and  their  luggage. 

Persons  conscientiously  observing  Saturday  as  the  sabbath, 
and  abstaining  from  secular  labor  on  that  day,  are  exempt  from 
the  provision  of  this  law,  so  far  as  they  themselves,  and  their  ser- 
vants and  apprentices  &c.,  of  like  belief  are  concerned,  and 
provided  they  do  not  disturb  any  other  person. 

Drinking  shops  are  closed  from  12  o'clock,  Saturday  night, 
till  sunrise  on  Monday  morning,  and  any  one  selling  liquor 
within  that  period  is  subject  to  a  fine  of  from  ?I0  to  $500,  and 
at  the  discretion  of  the  court  to  a  forfeiture  of  his  license. 
Cities  of  over  10,000  inhabitants  can  regulate  this  however 
for  themselves. 

No  one,  under  a  fine  of  $20,  is  allowed  to  carry  any  pistol, 
bowie  knife,  dagger,  or  other  dangerous  weapon,  to  any  place 
of  worship  during  service  there,  nor,  "  without  good  and  suffi- 
cient cause  therefor/'  to  carry  such  weapons  any  where  on 
Sunday.     If  the  above  offence  is  committed  at  such  place  of 
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worship,  the  offender  may  be  arrested,  without  a  warrant,  by 
any  conservator  of  the  peace,  and  held  till  a  warrant  can  be 
obtained,  not  exceeding  three  hours. 

Kentucky  forbids,  under  a  fine  of  from  $2  to  $50,  all  worldly 
labor,  or  the  employment  of  servants  Ac,  in  the  same,  and 
under  a  fine  of  from  $5  to  $50,  hunting  and  gaming  with  a  gan. 

These  are  the  only  sports  pastimes  or  recreations  forbidden 
in  this  state.  Yet  I  understand  the  day  has  been,  and  is,  as  a 
voluntary  matter,  very  generally  observed,  except  by  liquor 
dealers ;  and  these  are  now  compelled  to  do  the  same.  They 
are  forbidden  to  keep  their  shops  open,  or  to  sell  or  otherwise 
dispose  of  liquors,  under  a  like  penalty  as  above,  except  that 
for  the  third  offence  they  forfeit  their  license; 

Tennessee  forbids,  under  a  fine  of  $3,  all  persons  from  doing, 
or  permitting  to  be  done  by  their  children  or  servants,  any  of 
the  common  avocations  of  life,  and  from  hunting,  fishing,  or 
playing  at  any  game  or  sport,  and  from  getting  drunk. 

Missouri,  Any  one  who  shall  labor  himself,  or  compel  or 
permit  those  in  his  control  to  labor  or  do  any  work,  or  who 
shall  hunt  game  or  shoot  on  Sunday,  is  declared  guilty  of  a 
misdemeanor,  and  fined  not  exceeding  $50.  Members  of 
religious  societies,  observing  some  other  day  than  Sunday  as 
the  sabbath,  and  ferrymen,  are  exempt  from  the  operations  of 
the  above  so  far  as  work  is  concerned. 

Horse-racing,  cock-fighting,  and  playing  at  cards  or  games 
of  any  kind,  and  also  keeping  open  places  for  sale  of  liquors, 
and  selling  liquors,  or  goods  and  wares,  except  medicines,  pro- 
visions, or  articles  of  immediate  necessity,  are  also  forbidden, 
under  a  penalty  of  not  over  $50. 

Civil  process  cannot  be  served  on  Sunday,  except  in  some 
cases  of  necessitj,  specially  designated. 

The  decisions  in  this  state  construe  these  laws  strictlv,  and 
tend  therefore  to  limit  their  effect.  There  is,  however,  a  re- 
markable case  in  this  state  which  strongly  illustrates  the  ill- 
working  of  these  laws. 
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In  State  vs.  Green,  37  Mo.,  466,  the  judge's  charge  lasted 
ten  minutes  after  midnight  on  Saturday.  The  court  then  ad- 
journed till  2  P.  M.  on  Sunday,  when  the  verdict  was  received 
and  the  jury  discharged.  The  prisoner  was  indicted  for  murder 
and  convicted.  He  appealed.  The  supreme  court  ordered  a 
new  trial;  holding  that  from  12  o'clock,  Saturday  night,  to  12 
o'clock,  on  Sunday  night,  the  court  could  transact  no  business 
except  to  receive  a  verdict  or  discharge  a  jury. 

The  court  says :  "  We  have  felt  some  hesitation  about  revers- 
ing a  conviction  otherwise  legal,  on  so  small  a  matter  as  10 
minutes.  The  maxim  *de  minimis  non  curat  fea:,' cannot  be 
applied  to  such  a  case.  The  rule  must  be  defined,  and  the  line 
must  be  drawn  somewhere." 

Kansas  forbids,  under  a  fine  of  not  more  than  $25,  persons 
either  to  labor  themselves,  or  compel  their  employees  to  labor  or 
work.  From  this  are  excepted  ferrymen,  so  far  as  crossing 
passengers  are  concerned,  and  those  who  are  members  of  a 
religious  society  which  observes  some  other  day  of  the  week  as  a 
sabbath. 

Also,  under  a  fine  not  exceeding  $50,  horse-racing,  cock- 
fighting,  playing  at  cards,  or  games  of  any  kind. 

Also,  under  a  like  fine,  the  exposure  for  sale,  or  the  sale  of 
goods,  &c.,  including  groceries.  This  does  not  apply  to  drugs 
and  medicines. 

Also,  under  a  fine  of  from  $25  to  $100,  or  imprisonment  of 
from  ten  to  thirty  days,  or  both,  and  together  with  the  above, 
forfeiture  of  license  and  inability  to  obtain  a  new  license  for 
two  years,  the  keeping  open  ale  and  porter  houses,  tippling 
shops,  or  selling  liquors. 

Nebraska  forbids,  under  a  fine  not  exceeding  $20,  or  imprison- 
ment not  exceeding  twenty  days,  or  both,  sporting,  rioting, 
quarrelling,  hunting,  fishing,  or  shooting;  and  under  a  fine  of 
from  $1  to  $5,  common  labor.  Children  under  fourteen  years 
of  age;  those  conscientiously  observing  Saturday  as  the  sab- 
bath, so  far  as  labor  is  concerned ;  keepers  of  toll-bridges  and 
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tollgate3  and  ferrymen,  so  far  as  their  business  is  concerned; 
are  excepted  from  the  above  provisions.  Railway  companies  can 
run  necessary  trains,  and  families  emigrating  can  travel. 

Juries  deliberating  on  their  verdict  may  receive  instructions; 
tl)eir  verdicts  may  be  received,  and  they  discharged,  on  Sundays. 

Cities  are  furthermore  specially  authorized  to  restrain  the 
desecration  of  Sunday. 

North  Carolina  forbids,  under  fine  not  exceeding  $50,  hunt- 
ing with  dogs,  or  the  being  oiF  one's  premises  with  a  shot  gun, 
rifle,  or  pistol.  Tradesmen,  artificers,  planters,  laborers,  and 
other  persons  over  fourteen  years  old,  are  forbidden,  under 
a  fine  of  ? I,  to  do  or  exercise  any  labor,  business,  or  work  of 
their  ordinary  calling;  nor  are  they  allowed  to  employ  them- 
selves in  hunting,  fishing,  or  fowling;  or  to  use  any  game,  sport 
or  play. 

South  Carolina,  The  act  in  this  state  dates  from  1712,  and 
is  very  much  of  a  hotch-potch  of  the  English  statutes,  1  Eliz. 
c.  2,  1  Car.  1  c.  1,  and  29  Car.  11,  c.  7. 

It  forbids,  under  a  fine  of  $1,  tradesmen,  artificers,  laborers, 
or  other  persons  from  doing  any  "  wordly  labor,"  masters,  mis- 
tresses, or  overseers  from  causing  or  encouraging  servants  to 
work.     Persons  under  fifteen  years  of  age  are  excepted. 

Also,  under  pain  of  forfeiture  of  the  goods,  &c.,  the  public 
outcry  or  exposure  for  sale  of  any  wares,  merchandize,  fruit, 
herbs,  or  chattels. 

Also,  under  a  fine  of  $1,  public  sports  or  p?\stimes,  as  bear- 
baiting,  bull-baiting,  foot-ball  playing,  horse-racing,  interludes 
or  common  plays,  or  sports  or  pleasures. 

Also,  but  under  no  penalty  whatsoever,  travelling  by  land  or 
water  by  drovers,  waggoners,  butchers,  higglers,  or  any  of  their 
servants,  or  any  other  traveller  or  person,  except  to  go  to 
church  and  return  again,  to  visit  the  sick,  or  in  case  of  having 
been  belated  the  night  before,  and  then  only  to  some  convenient 
inn  or  place  of  shelter,  or  upon  some  extraordinary  occasion 
certified  and  permitted  by  some  trial  justice. 
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Also,  under  a  fine  of  $1  from  the  innkeeper,  and  f  1  from  each 
person  found  drinking,  it  is  forbidden  to  vintners,  innkeepers, 
&c.  to  entertain  or  suffer  persons,  except  strangers  and  lodgers 
in  the  house,  to  be  in  their  houses  or  adjacent  grounds  drinking 
or  id:y  spending  their  time. 

And  finally  it  orders  all  persons  "  to  apply  themselves  to  the 
observation  (of  the  day),  by  exercising  themselves  thereon  in 
the  duties  of  piety  and  true  religion,  publicly  and  privately, 
and  having  no  reasonable  or  lawful  excuse  on  every  Lord's 
day,  to  resort  to  some  meeting  or  assembly  tolerated  and  allowed 
bv  the  laws  of  the  state/* 

The  absurdity  of  the  law  in  this  country  and  in  this  day,  is 
relieved  by  the  absurd  harmlessness  of  the  penalties. 

No  one  that  I  have  met  recalls  any  prosecution  under  this 
act,  and  from  one  only  have  I  heard  the  dim  tradition  of  an 
old  Scotch-Presbyterian  justice  of  the  quorum,  who,  near  a  cen- 
tury ago,  did  stop  travellers.  The  law,  in  fact,  was  generally 
deemed  obsolete,  and  the  state  has  to  thank  the  ignorant  legis- 
lature of  1872  for  its  reappearance  on  the  statute  book.  Doubt- 
less that  legislature  thought  by  its  excessive  strictness  in  outward 
observances  to  compound  for  its  excessive  laxness  in  all  points 
of  ihorality. 

In  1879,  the  legislature  passed  an  act  forbidding  railroad 
companies,  under  a  fine  of  $500,  "  to  load  or  run  any  train  on 
Sunday,  except  such  as  carry  the  mail."  But  I  doubt  if  this 
has  reduced  the  number  of  trains  on  any  road. 

Georgia  forbids  labor  and  work,  keeping  open  of  tippling 
houses  and  hunting  on  Sunday.  The  violation  is  made  a 
misdemeanor,  and  punishable  as  any  other  misdemeanor  is, 
viz.,  by  a  fine  not  over  $1,000,  or  by  imprisonment  not  more 
than  six  months,  or  by  work  in  the  chain  gang  not  over  twelve 
months.  These  penalties  show  clearly  that  the  law  is  not  en- 
forced. 

Freight  trains  and  bathing  in  view  of  a  road  leading  to  a 
church  are  forbidden. 
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Florida  forbids,  under  a  fine  of  $10,  the  employmeDt  of  any 
apprentice  or  servant  in  labor  or  business,  and  under  a  fine  of 
?20,  the  opening  of  any  store  or  the  selling  of  any  wares,  mer- 
chandise, goods,  or  chattels,  and  under  a  fine  of  $5  to  $25,  or 
imprisonment  not  over  twenty  days,  the  use  of  firearms,  by 
hunting  game  or  firing  at  targets. 

This  state  permits  the  service  of  all  judicial  proceedings,  pro- 
vided two  "respectable"  persons  make  oath  before  a  justice  of 
the  peace,  that  the  person  upon  whom  such  proceeding  is  to  be 
served  intends  to  withdraw  himself  from  the  state  under  the  cover 
of  the  protection  of  Sunday.  Otherwise  the  usual  prohibition  of 
these  proceedings  exists  with  the  usual  exceptions.  The  justice 
of  the  peivce  should  furnish  the  sheriff  with  a  certificate  that)  the 
above  oaths  have  been  made. 

Alabama  forbids,  by  a  fine  of  from  $10  to  $20  for  the  first 
offence,  and  for  the  second  offence,  of  from  $20  to  $100,  and  at 
the  discretion  of  the  judge,  imprisonment  in  a  jail  or  at  hard 
labor  for  the  county  for  not  over  three  months,  the  compulsion  of 
a  child,  servant,  or  apprentice,  to  labor.  Also  shooting,  hunting, 
gaming,  horse-racing,  card-playing ;  also  the  keeping  of  stores, 
&c.,  open  by  merchants  or  shopkeepers ;  also  the  opening  of  any 
market  or  stall  therein. 

All  contracts  made  on  Sunday  are  declared  void,  and  judicial 
proceedings  are  prohibited,  except  in  matters  of  necessity. 

Railroads,  stages,  steamers,  ships,  and  manufactories  requir- 
ing to  be  kept  in  constant  operation,  are  excepted. 

Mississippi  forbids,  under  a  fine  of  not  over  $20,  labor  by 
one's  self  or  one's  employee  or  child ;  also  the  keeping  open  of 
shops;  also  hunting  with  guns  or  dogs  or  fishing;  also  under  a 
fine  of  not  over  $50,  all  theatrical  plays,  games,  tricks,  juggling, 
&c.,  feats  of  dexterity,  &c.,  bull-baiting,  bear-baiting,  horse- 
racing,  cock-fighting,  &c. 

Louisiana  declares  Sunday  to  be  a  day  of  rest,  ajid  forbids 
judicial  proceedings  on  that  day.  The  observance  is  not  other- 
wise regulated  by  statute,  this  being  left  to  each  incorporated 
town  as  a  matter  of  police  regulation. 
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Texas  forbids,  by  a  fine  of  from  $10  to  $50,  compulsory  work 
and  labor  by  employees. 

Public  carriers,  hotels,  sugar  mills,  Ac;  aitd  those  who  con- 
scientiously believe  in  some  other  day  as  the  sabbath  and  re- 
frain from  labor  on  that  day,  are  excepted  from  the  provisions 
of  this  section. 

Also  horse-racing,  ten-pin  alleys,  &c.,  are  forbidden  by  a  fine 
of  from  $26  to  $50;  also  the  selling  or  exposing  for  «ale  of 
goods,  &c.,  except  provisions,  before  9  A.  M.,  under  a  penalty 
of  from  $20  to  $50. 

Arkansas  forbids,  by  a  fine  of  $1  for  each  separate  offence, 
labor  by  oneself  or  through  an  apprentice  or  servant;  but  this 
does  not  apply  to  steamboats  and  other  vessels,  nor  to  factories 
which  require  to  be  kept  in  perpetual  operation;  nor  to  those 
who  conscientiously  and  actually  observe  some  other  day  as  the 
sabbath,  and  only  with  employees  of  their  own  faith. 

Also,  by  a  fine  of  $10  to  $20,  the  keeping  open  any  store  or 
the  selling  of  any  goods,  or  the  keeping  open  any  dram  shop, 
or  selling  any  spirits  or  wine :  charity  or  necessity  on  the  part 
of  the  customer  justifies  the  violation  of  this  law. 

Also,  by  a  fine  from  $20  to  $100,  horse-racing,  whether 
against  another  horse  or  against  time,  cock-fighting ;  both  of 
these,  whether  for  wagers  or  mere  pastime. 

Also,  by  a  fine  from  $25  to  $50,  games  of  brag,  bluff,  poker, 
seven-up,  threo-up,  twenty-one,  vingtun  thirteen  cards,  the  odd 
trick,  forty-five,  whist,  or  any  other  game  of  cards  known  to 
the  laws  by  any  other  name,  or  with  any  new  name,  whether 
played  for  a  wager  or  for  amusement. 

(The  admirer  of  the  sober  game  of  whist  may  well  be  shocked 
to  find  it  in  such  company.) 

Also,  by  a  fine  from  $5  to  $25,  hunting  with  a  gun  with  in- 
tent to  kill  game,  or  shooting  for  amusement.  If  this  offence 
is  committed  by  a  minor  under  twenty-one  years  of  age  with 
the  consent  of  his  parent  or  guardian,  the  latter  bears  the  fine. 

California  declares  any  one  guilty  of  a  misdemeanor  who  ex- 
hibits operas,  or  exhibits  or  aids  in  exhibiting  any  bull,  bear. 
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or  cock-fight,  horse-racing,  circus;  who  keeps  gambling  saloons 
open,  or  exhibits  or  maintains  any  noisy  or  barbarous  amuse- 
ments ;  who  keeps  any  theatre,  dance  cellar,  &c.,  where  liquors 
are  sold  or  given  away  ;  who  buys  directly  or  indirectly  a  ticket, 
or  pays  directly  or  indirectly  an  admission  fee  to  such  places. 

Shops,  stores,  workshops,  bar-saloons,  and  other  places  of 
business  cannot  be  opened  for  purposes  of  business  under  a  fine  of 
from  $5  to  ?60.  But  this  section  does  not  apply  to  hotels,  board- 
ing-houses, barber  shops,  baths,  markets,  restaurants,  taverns, 
livery  stables,  or  retail  drug  stores,  for  their  legitimate  business, 
nor  to  any  factory  which  is  usually  kept  in  constant  operation. 

By  an  act  of  April,  1880,  this  State  declares  any  one  "en- 
gaged in  the  business  of  baking**  by  himself,  or  his  employees, 
between  the  hours  of  six  P.  M.  on  Saturday  and  the  same  hour 
on  Sunday,  guilty  of  a  misdemeanor,  and  punishable  by  im- 
prisonment from  one  to  six  months,  or  by  a  fine  from  $25  to 
$200,  or  both. 

The  United  States  relieve  the  cadets  at  West  Point  and  the 
students  at  the  Naval  Academy,  from  their  studies  on  Sunday ; 
and  forbid,  under  a  fine  of  $1,000,  distilling  between  11  o'clock 
Saturday  night  and  1  o'clock  Monday  morning. 

I  have  now  closed  the  review  of  the  Sunday  laws  as  they 
come  to  us.  After  Lord  Mansfield's  decision  in  Swann  rs. 
Broome,  3  Bur.  1599,  it  was  not  possible  to  give  this  without 
tracing  them  from  their  source  in  the  Roman  law,  through  the 
English  law,  down  to  the  present  day.  No  one  can  be  more 
conscious  than  I,  how  defective  this  sketch  is.  There  is  nothing 
new  in  it,  and  I  know  that  it  is  imperfect.  But  if  I  have  so 
put  together  old  materials  that  some  one  of  greiiter  leisure  and 
greater  means  of  research  will  take  them  up,  and  work  a  reform 
in  the  law,  I  shall  be  satisfied. 

These  laws,  as  a  whole,  can  hardly  be  said  to  be  in  a  satis- 
factory condition.  They  are  not  uniform  and  not  logical.  If, 
indeed,  the  duty  lies  upon  the  state,  as  the  laws  of  South 
Carolina  and  the  laws  of  Vermont  imply,  to  inculcate  religion 
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and  enforce  fts  observance,  then  the  fines  of  one  dollar  or  two 
dollars  for  the  violation  of  this  important  duty  are  ridicul- 
ous. But  if,  on.  the  contrary,  as  it  seems  to  me,  the  state 
Ci\nnot  interfere  in  mere  matters  of  conscience,  then  such  laws 
are  worse  than  ridiculous.  They  are  mischievous :  first,  be- 
cause they  unjustifiably  expose  men  to  the  annoyance  of  prose- 
cution by  any  fanatic  or  person  wishing  to  vex  them  ;  secondly, 
because  being  in  antagonism  to  the  spirit  of  the  people,  the}' 
will  be  disobeyed  with  impunity  and  with  the  approval  of  the 
citizens;  and  any  law  thus  disobeyed  brings  with  it  the  habit 
of  disobeying  other  laws,  antl  must  be  unfortunate  in  its  results. 

Yet  very  few  persons  will  ask  the  total  abolition  of  these 
laws.  They  should  be  modified  no  doubt ;  but  modified  neither 
in  a  spirit  of  subserviency  to  the  extremists  in  the  Church,  nor 
to  the  extremists  of  the  opposite  school,  who  look  on  the  Church 
simply  as  the  failing  represent-ative  of  a  decayed  superstition. 
The  state  has  nothing  to  do  with  these  questions,  but  cannot 
wisely  look  on  the  Church  other  than  as  a  powerful  agent  for 
the  teaching  of  morality  and  for  removing  ignorance  through 
its  schools  (both  Sunday  and  secular).  The  legislation,  however, 
must  be  guided  solely  by  state  policy. 

The  usual  prohibition  of  worldly  labor  meets  with  very  general 
approval.  By  the  man  who  fortunately  combines  both  wealth 
and  leisure  (if  such  there  be),  this  day  of  rest  may  not  be 
appreciated.  But  to  the  mechanic,  the  shop  clerk,  "the  pro- 
fessional man ;  in  fact,  to  the  laboring  man  of  all  classes,  from 
the  commonest  drudge  to  the  judge  on  the  bench  or  the  states- 
man in  active  life,  it  is  a  boon  that  they  will  not  let  go  will- 
ingly. Hence,  as  the  temptation  to  make  money  is  always 
great,  the  law  should  prohibit  work,  and  thus  restrain  the  em- 
ployer and  protect  the  employee. 

But  desirable  as  this  day  of  rest  is,  the  state  can  never  per- 
mit it  to  work  an  injury  to  itself-  or  its  citizens.  This  must  be 
its  limit,  therefore,  and  all  works  of  necessity — as  the  very 
name  implies — works  for  the  prevention  of  injury  to  the  state 
and  its  citizens;  and  of  charity, — the  active  promotion  of  their 
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welfare, — roust  be  permitted  and  encouraged.  On  "the  contrary, 
all  such  works  and  acts  which  are  so  opposed  to  the  prevailing 
sentiments  of  the  people  as  to  tend  to  the  disturbance  of  social 
order,  should  be  suppressed ;  but  none  other. 

Hence,  I  see  no  reason  to  make  special  prohibitions  about 
civil  or  criminal  process.  They  require  work  on  the  part  of 
the  lawyer  instituting  them,  and  on  the  pirt  of  the  officer 
serving  them.  Therefore,  they  are  included  in  the  prohibition 
against  labor,  &c. ;  and  it  seems  to  me  still  less  wise  to  make 
the  special  exceptions  of  "  treason,  felony,  and  breach  of  the 
peace." 

To  check  these  is  clearly  a  work  of  necessity  to  the  state, 
and  without  doubt,  "the  High  God  will  pardon"  any  act  done 
on  Sunday  for  this  purpose  even  though  no  prisoner  is  tortured. 
But  these  exceptions  seem  to  me  too  narrow.  The  greater 
exceptions  provided  by  some  of  our  states  are  steps  in  the 
right  direction,  but  I  think  they  do  not  go  far  enough;  and  in 
fact  never  can  go  far  enough  so  lonj<  as  they  limit  themselves 
to  special  exceptions.  It  is  impossible  for  the  human  mind  to 
provide  for  all  contingencies ;  "  for  to  none  of  us  is  given  the 
deep  mind,  prudent,  and  looking  to  all  sides;"  and  it  therefore 
seems  wiser  to  follow  Cnut's  law,  viz.:  simply  to  make  the 
exception  "of  great  necessity,"  and  leave  to  the  courts  to 
decide  whether,  in  the  case  presented,  the  desired  judicial  pro- 
ceeding is  a  matter  of  such  necessity. 

The  case  provided  for  in  the  Roman  law,  viz. :  that  a  suit 
may  be  begun  on  Sunday  if  the  claim  would  otherwise  be 
barred  by  the  statute  of  limitations,  and  the  neglect  to  institute 
the  suit  earlier  was  excusable,  can  easily  be  conceived  ;  and  yet, 
unless  the  judges  resort  to  the  flexibility  of  the  common  law, 
and  disregard  the  statutes,  no  relief  in  such  case  can  be  given 
in  many  of  our  states. 

With  such  a  rule,  the  judgment  of  the  court  in  the  Missouri 
case,  which  I  have  cited,  would  probably  have  been  otherwise. 
If  to  give  a  jury  such  instructions  as  will  enable  it  to  do  justice 
between  the  state  and  one  of  its  citizens  (the  accused),  it  is 
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necessary  for  the  judge^  instead  of  concluding  his  charge  ab- 
ruptly at  midnight,  to  take  ten  minutes  of  Sunday  morning ; 
the  court,  if  competent  to  judge  of  the  emergency,  would 
hardly  have  set  aside  the  conviction. 

Equally  unwise  does  it  seem  to  me  to  prohibit  by  law  all 
recreations  and  amusements  on  this  day.  It  is  given  to  the 
laboring  man  as  a  day  of  rest,  and  should  not  be  made  one  of 
gloom  and  melancholy  sloth,  in  which  he  can  do  nothing  but 
seclude  himself  from  the  world,  as  it  is  called,  and  devote  him- 
self to  religious  worship. 

"  We  need  not  bid  for  cloistered  cell, 
Onr  neighbor  and  onr  work  farewell, 
Nor  strive  to  wind  onrselves  too  high 
For  sinfal  man  beneath  the  sky." 

No  moral  blame  is  attached  to  the  city  laborer,  nor  does  any 
harm  come  to  the  state,  if  he  goes  out  in  th,e  country  with  his 
family  for  the  day ;  nor  vice  versa  to  the  countryman :  and  no 
penalty  should  be  attached  by  law  to  this  act.  Yet  the  man 
who  does  this  is,  in  many  states,  called  a  traveller,  and  notably 
as  in  Massachusetts,  till  her  recent  act,  treated  as  a  quasi  out- 
law, and  deprived  in  part  at  least  of  that  protection  which  the 
state  affords  him  on  other  days. 

In  the  matter  of  amusements,  it  seems  to  me  that  the  Roman 
law  gives  us  the  true  principle.  Such  as  are  so  generally 
offensive  to  public  taste  and  public  feeling  (for  so  I  translate 
voluptates  obscoenae)  that  they  would  be  a  cause  of  irritation, 
and  of  great  discord  in  the  community,  should  be  prohibited; 
but  none  others.  It  may  be  difficult,  it  is  true,  to  draw  the 
line  exactly  between  these  and  harmless  amusement:*.  Yet 
that  should  not  deter  legislators  from  restoring  to  the  people, 
a  part  at  least  of  the  liberty  of  which  they  have  deprived  them, 
without  a  corresponding  benefit  to  the  state.  I  shall  not  risk 
the  shipwreck  of  my  opinions  by  running  into  particulars.  But 
I  think,  by  way  of  example,  that  I  may  say  that  bull-baiting, 
cock-fighting,  and  horse-racing,  as  generally  offensive  to  the 
public  taste  and  public  sense  of  morality,  should  be  forbidden. 
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On  the  other  hand,  I  think  it  will  be  difficult  to  assign  a  valid 
reason  why  walking  in  the  fields,  open  air  concerts,  and  excur- 
sions for  the  day  into  the  country,  should  be  put  in  the  same 
class  with  those  named  above — at  least,  whatever  individual 
preferences  may  exist,  why  the  state,  that  has  nothing  to  do 
with  religious  questions  as  such,  should  put  them  in  the  same 
class. 

But  of  the  prohibitions  in  these  laws,  that  which  has  the 
smallest  hold  upon  public  opinion  is  that  against  travelling — 
specially  when,  contrary  to  the  etymology  of  the  word,  one 
who  goes  out  for  mere  recreation,  without  any  definite  pur- 
pose of  going  from  one  place  to  another,  entirely  indiflferent 
as  to  his  destination,  so  long  as  he  has  a  certain  amount  of 
fresh  air  and  change  of  scenery,  is  called  a  traveller. 

As  I  said  previously,  the  chief  use  of  this  prohibition  against 
travelling  is  to  shiejd  municipal  and  other  similar  corporations 
and  common  carriers  from  the  usual  penalties  for  their  neglect 
of  duty.  This,  however,  I  do  not  think,  need  detiiin  us.  De- 
spite of  the  recent  decision  in  Davis  vs.  City  of  Sommerville, 
(Am.  Law.  Rev.,  August,  1880,)  and  despite  of  the  great 
authority  which  so  justly  belongs  to  the  courts  of  Massa- 
chusetts, the  days  when  such  defences  will  shield  corpora- 
tions are  numbered.  To  the  uniform  decisions  of  the  supreme 
court  of  the  United  States,  to  the  reasoning  of  such  cases  as 
Sutton  vs,  Wauwatosa,  29  Wis.,  21,  and  above  all  to  that  in- 
telligent public  opinion  to  which  the  recent  legislative  action  of 
Massachusetts  has  given  expression,  may  safely  be  left  the  re- 
versal of  such  decisions. 

But  this  prohibition,  even  if  robbed  of  this,  its  only  practical 
inconvenience,  should  -come  oflF  the  statute  books.  As  I  have 
shown,  it  exists  only  in  the  United  States,  and  is  theoffspringof 
the  i)uritan  feeling  at  its  highest  pitch — at  a  time  when  carried 
to  an  extreme,  its  vices  were  most  prominent  and  its  virtues 
(now  universally  recognized)  most  hidden.  With  the  change  in 
public  feeling,  it  has  long  lost  the  sanction  and  the  support  of 
the  intelligent  public.     Thousands,  nay,  I  suppose,  hundreds  of 
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thousands,  disregard  it  Sunday  after  Sunday,  and  yet  none  of 
these  "  law  breakers  by  the  thousands,"  as  they  have  been  well 
termed,  suflFer  in  the  slightest  in  the  public  estimation  or  in  the 
esteem  of  the  most  moral  and  upright  of  the  state. 

The  laws  against  disorders  in  churches,  and  those  against 
tipph'ng  shops,  rioting,  quarrelling,  &c.,  on  Sunday,  should  not 
be  classed  as  Sunday  laws;  they  are  laws  of  general  im})ort, 
applicable  to  all  lawful  assemblies  of  citizens,  and  to  all  holidays. 
None,  I  suppose,  will  dispute  their  wisdom.  Men  gathered 
together  on  such  days  are  apt  to  drink  to  excess,  and  drinking 
to  excess  injures  the  state.  The  state,  therefore,  has  the  right, 
and  it  is  its  duty,  to  check  this  tendency  by  closing  such  shops 
on  all  days  of  unusual  temptation,  whether  Sunday,  Fourth  of 
July,  election  day,  or  any  other  similar  day. 


BY 

CORTLANDT    PARKER 


Alexander  Hamilton  and  William  Pateraon. 

In  appearing  before  you  on  this  occasion,  I  obey  one  of  the 
suggestions  made  in  the  admirable  address  with  which  our  last 
year's  meeting  was  favored.  The  speaker  then  said  that  it 
seemed  to  him  that  if  these  meetings  were  to  succeed,  we  should 
regard  such  invitations  as  not  under  any  circumstances  to  be 
declined.  Agreeing  with  this,  I  have  undertaken  a  task,  at  a 
late  hour,  and  when  the  pressure  of  daily  work  and  the  intense 
heat  made  proper  preparation  impossible.  I  must,  therefore, 
ask  your  most  charitable  judgment,  almost  to  the  extent  of 
taking  the  will  for  the  deed. 

I  emulate  my  predecessor,  likewise,  in  the  subject  I  have 
selected.  He  discussed  with  a  felicity  which  it  is  a  pleasure  to 
recall,  the  subject  of  Chief  Justice  Marshall  and  the  constitu- 
tional law  of  his  time,  claiming  that  he  was  not  merely  its  ex- 
pounder and  commentator,  but  its  very  author — its  creator. 
And  he  worthily  invoked  our  gratitude  to  the  man  who  had 
given  to  us  so  precious  a  blessing.  I  shall  strive  to  bring  be- 
fore you  two  men,  whom  I  shall  take  leave  to  regard  as  among 
the  chief  architects  of  the  constitution,  both  lawyers  of  highest 
eminence;  one,  whose  imperishable  fame  is  national  if  not  cos- 
mopolitan ;  the  other,  not  nationally  well  known,  although 
occupying  for  years  high  national  station,  but  whose  ability 
and  usefulness  within  his  own  state  have  obtained  for  him 
there  a  grateful  veneration  not  to  be  exaggerated.  Both  these 
men  were  distinguished  for  wisdom.  Both  benefited  greatly 
the  country  at  large.  Heads  of  opposing  schools  of  political 
10  (149) 
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thought,  each  saw  his  peculiar  views  made  part  of  the  struc- 
ture of  our  government.  Hence,  I  make  them  jointly  my  sub- 
ject. I  refer  to  Alexander  Hamilton,  of  New  York,  and  Wil- 
liam Paterson,  of  New  Jersey. 

I  shall  need  to  say  little  to  justify  my  choice  of  topic.  What 
can  tend  more  to  advance  and  "add  to  the  honor  of  the  profes- 
sion of  the  law,"  than  to  recall  from  the  past  its  heroes,  and 
dwell  on  their  usefulness  to  their  country? 

And  if,  through  such  occasions,  names  that  ought  not  to  die, 
are  preserved,  to  receive  a  little  longer  the  gratitude  they 
merit,  more  good,  and  perhaps  more  gratification  will  ensue 
than  from  the  discussion  of  legal  ethics,  or  perhaps  of  present 
events  which  might  be  thought  to  have  a  bearing  on  the  pur- 
poses of  our  association. 

I  call  them  two  of  the  chief  architects  of  the  constitution, 
and  yet  I  can  hardly  deem  it  right  to  regard  that  as  a  thing 
constructed.  It  was  a  growth  rather  than  an  edifice.  If  it 
were  one  at  all,  it  was  one  which,  like  the  second  temple,  rose 
without  the  sound  of  axe  or  of  hammer — the  work  of  events 
rather  than  of  men.  It  should  be  likened  rather  to  the 
planetary  system,  which  came  forth  evolved  through  forces 
whose  working  was  never  perceptible,  and  was  shaped  by 
Almighty  hands  into  order  and  beauty  and  power.  Or  to  the 
earth  itself,  whose  teeming  fertility  overlies  deep  geological  for- 
mations, themselves  through  mystic  periods  the  product  of 
commingled  gases  suited  to  their  final  production.  For,  as  it 
seems  to  me,  our  composite  system,  in  which  the  sovereign 
people  express  their  sovereignty  as  to  all  matters  indispen- 
sable to  national  existence,  in  the  federal  government,  as  to  all 
pertaining  to  local  necessities,  in  that  of  the  states,  was  at  least 
shadowed  forth  during  colonial  times.  The  grants  of  territory 
and  its  government  made  by  the  kings  of  England  to  adven- 
turers or  to  favorites,  under  which  the  original  thirteen  colo- 
nies were  formed,  established  substantially  the  very  union 
which  we  enjoy.  All  matters  of  police,  technically  so  called, 
were  regulated  by  the  colonial  legislatures.     Commerce,  foreign 
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and  domestic,  the  making  of  peace  or  war,  and  all  the  tasks  of 
nationality  belonged  to  the  British  crown.  Had  we  possessed 
a  share  in  this  national  government  through  adequate  or  pro- 
portionate parliamentary  representation,  it  may  well  be  doubted 
how  much  need  there  would  have  been  of  revolution. 

When  the  sect)nd  Charles  and  James  and  their  predecessors 
in  colonial  grants  deputized  iheir  grantees  as  viceroys  over  the 
lands  they  conveyed  to  them,  and  guarded  their  administration 
as  they  did,  by  directing  the  formation  of  colonial  legislatures, 
reserving  to  themselves,  nevertheless,  the  attributes  of  national 
sovereignty,  they  all  but  formed  our  present  nation.  For  each 
of  these  colonies  was  a  restricted  sovereignty — restricted  as  to 
scope,  but  sovereign  within  it; — yet  all  remained  subject  to  the 
common  head  and  were  united  by  this  subjection.  They  could 
not  make  war  with  each  other,  nor  with  any  foreign  authority. 
They  could  not  regulate  commerce,  whether  between  the  citizens 
of  other  colonies  or  with  those  of  other  countries.  They  could 
not  provide  for  the  common  defense,  though  often  compelled  by 
the  neglect  of  that  duty  to  attempt  its  execution.  They  could 
not  make  treaties  with  each  other  except  by  permission  of  the 
crown.  All  these  necessities  of  sovereignty  and  their  corres- 
ponding duties  were  retaiired  by  the  crown.  And  the  present 
Union  does  little  more  than  substitute  for  the  colonial  existence 
a  different  parliament,  and  a  differently  named  executive  chosen 
by  ourselves,  and  despoiled  of  many  of  the  objections,  not  generic, 
which  belonged  to  the  legislature  and  the  executive  of  Great 
Britain. 

And  yet,  though,  if  I  am  right,  the  federal  constitution  was 
little  more  than  a  return  to  an  ancient  union,  substituting  for  the 
former  national  sovereignty  a  new  one  created  by  the  people 
themselves,  with  limits  upon  its  power  greater  than  before,  and 
though  this  new  creation  naturally  grew  out  of  the  circumstances 
in  which  the  colonies  found  themselves,  when  the  war  of  the 
revolution  ceased — though,  in  short,  some  such  constitution 
must  soon  have  been  adopted  when  that  in  which  we  have  such 
pride,  was  formed,  yet  there  is  a  sense  in  which  the  men  I  have 
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named  and  others,  their  coadjutors,  were  indeed  architects  of 
our  constitution,  and  merit,  for  their  work,  our  abounding 
gratitude. 

li  there  could  be  a  building,  whose  corner-stone  was  removed, 
but  whose  timbers  and  walls  had  so  long  stood  together,  that 
through  propinquity  of  its  parts,  the  hardening  of  cement,  or 
other  like  Cixuses,  it  did  not  fall,  but  remained  ready  for  a  ruin 
which  all  men  saw  could  only  be  postponed,  and  which  at  every 
moment  was  imminent,  that  building  would  be  a  correct  repre- 
sentation of  the  American  Confederacy  at  the  termination  of 
the  war  of  1776.  The  colonies,  now  states,  had  a  paper  bond 
which  asserted  that  they  were  joined  by  articles  of  "perpetual 
union."  The  war,  to  a  great  extent,  had  invested  congress 
witli  a  practical  sovereignty,  not  defined  by  absolute  law,  and 
certainly  not  capable  of  being  adequately  enforced.  But  when 
the  war  ceased,  it  was  as  if  the  corner-stone  of  the  union  was 
gone.  And  so  it  was,  for  that  corner-stone  was  nationality. 
During  the  war^  necessity  supplied  it.  But  when  it  ceased, 
there  was  the  debt  of  the  war,  to  be  avoided,  and  postponed  if 
not  repudiated.  There  were  the  public  lands,  lying  within  the 
borders  of  the  several  states,  and  therefore  tempting  their  cu- 
pidity to  deny  the  joint  property  growing  'from  the  considera- 
tion which  the  blood  and  the  money  of  the  nation  had  given  for 
them.  There  was  commerce,  foreign  and  domestic,  with  ports 
in  some  states  reaping  benefits  from  the  trade  of  others,  and 
tempting  them  to  a  system  of  imposts  by  which  the  necessities 
of  one  were  supplied  at  the  expense  of  its  neighbors.  And 
theie  was  the  jealousy,  occasioned  or  stimulated  by  one  or  all 
these  causes,  naturally  subsisting  between  such  small  or  poor 
states  as  Delaware,  Rhode  Island,  Connecticut,  New  Jersey,  and 
we  may  add  New  York,  and  the  then  larger  and  more  populous 
communities  of  Massachusetts,  Virginia,  and  South  Carolina. 
Things  looked  dark,  indeed.  The  army,  unpaid,  complained, 
almost  threatened ;  and  at  last  yielded  a  postponement  of  its 
righteous  demands  to  the  absolute  tears  of  Washington.  Foreign 
governments  would  make  no  treaties,  because  the  "  Confederate 
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Assembly  "  had  no  power  to  secure  their  observance.  "  We  are 
one  nation  to  day/'  moaned  Washington,  "  and  thirteen  to- 
morrow. Who  will  treat  with  us  on  such  terms."  There  were 
those  abroad,  and  at  home,  too,  who  meditated,  not  disapprov- 
ingly, the  return  of  the  old,  ill-working  confederacy  to  its  re- 
jected allegiance,  the  replacing,  for  security,  in  the  new  govern- 
ment of  the  corner-stone  of  British  nationality. 

It  was  in  this  exigency  that  these  "architects  of  the  constitu- 
tion," and  among  them  the  two  I  have  named,  met,  with  a  fervor 
of  patriotism,  of  self-abnegation  for  the  good  of  their  country, 
educated  through  its  strife  for  independence,  and  stimulated  by 
all  the  trials  through  which  they  had  passed,  and  with  a  wisdom, 
tact,  and  persistency  more  admirable  than  even  their  intellectual 
ability. 

Nor  can  one  read  the  records  of  the  time,  and  the  corres- 
pondence of  its  distinguished  men,  without  a  suspicion  rising 
into  well  nigh  conviction,  that  Madison  and  Washington  of 
Virginia,  Hamilton  and  Jay  of  New  York,  Livingston  and 
Paterson  of  New  Jei'sey,  Robert  and  Gouverneur  Morris  and 
Wilson  and  Franklin  of  Pennsylvania,  Sherman  and  Ellsworth 
of  Connecticut,  and  King  of  Massachusetts,  with  others,  were 
almost  combined  in  the  intent  to  produce  history,  and,  as  it  were, 
create  events,  out  of  which  should,  in  the  end,  proceed  a  govern- 
ment. 

Certain  boundary  disputes  between  Virginia  and  Maryland 
produced  a  meeting  of  commissioners  for  its  settlement,  and 
this  commission  visited  Mount  Vernon;  there,  Washington 
helping,  a  scheme  was  concocted  for  another  commission  to 
meet,  with  deputies  from  all  the  states,  to  consider  the  wliole 
subject  of  the  commerce  of  the  United  States.  Hamilton  seized 
the  opportunity  in  New  York  and  was  made  a  commissioner. 
New  Jersey  took  a  step  beyond  the  other  states.  She  empowered 
her  commissioners  to  .treat  not  only  on  commercial  regulations, 
but  of  "  other  important  matters.''  This  resolution  was  probably 
known  to,  if  not  prepared  by  Paterson,  whose  action  in  all 
public  matters  in  New  Jersey  was  then  continually  invoked. 
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And  this  action  of  New  Jersey  was  seized  upon  by  Hamilton, 
who  procured  from  his  fellow  commissioners  an  address  to  the 
states  and  to  congress,  recommending  a  convention  of  deputies 
from  the  different  states,  for  the  special  and  sole  purpose  of 
"  devising  such  further  provisions  as  might  appear  to  be  neces- 
sary to  render  the  constitution  of  the  federal  government  ade- 
quate to  the  exigencies  of  the  Union." 

Guardedly  veiling  his  views  and  intentions,  in  view  of  the 
jealousies  of  the  time,  the  world  now  knows  fully  what  they 
were.     As  early  as  September,  1780,  when  only  twenty-three 
years  old,  in  the  camp,  and  amidst  military  duties  as  the  chief  aid- 
de-camp  of  Washington,  he  had,  in  a  careful  letter  to  a  distin- 
guished friend,  then  and  afterwards  prominent  in  public  life, 
sketched  the  failureof  the  confederation,  and  its  remedies.    From 
this  memorable  letter,  now  so  well  known,  I  yet  quote  a  small 
portion.     "  The  first  step  must  be  to  give  congress  powers  com- 
petent to  the  public  exigencies.     This  may  happen  in  two  ways; 
one,  by  resuming  and  exercising  the  discretionary  powers  I 
suppose  to  have  been  originally  vested  in  them  for  the  safety  of 
the  states,  and  resting  their  conduct  on  the  candor  of  their 
countrymen  and  the  necessity  of  the  conjuncture;  the  other,  by 
calling  immediately  a  convention  of  all  the  states,  with  full  au- 
thority to  conclude  finally  upon  a  general  confederation,  stating 
to  tliem,  beforehand,  explicitly  the  evils  arising  from  a  want  of 
power  in  congress.     *     *     ♦     *     The  confederation,  in  my 
opinion,  should  give  congress  a  complete  sovereignty;  except 
as  to  that  part  of  internal  police  which  relates  to  the  rights  of 
property  and  life  among  individuals,  and  to  raising  money  by 
internal  taxes.     It  is  necessary  that  everything  belonging  to 
this  should  be  regulated  by  the  state  legislatures.     Congress 
should  have  complete  sovereignty  in  all  that  relates  to  war, 
peace,  trade,  finance,  and  to  the  management  of  foreign  affairs; 
the  right  of  declaring  war,  of  raising  aiwis,  oflBcering,  paying 
them,  directing  their  motions  in  every  respect;   of  equipping 
fleets  and  doing  the  same  with  them;  of  building  fortifications, 
arsenals,  magazines,  &c;  of  making  peace  on  such  conditions  as 
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they  think  proper;  of  regulating  trade,  determining  with  what 
countries  it  shall  be  carried  on;  granting  indulgences,  laying 
prohibitions  on  all  the  articles  of  export  or  import;  imposing 
duties,  granting  bounties  and  premiums  for  raising,  exporting 
or  importing,  and  applying  to  their  own  use  the  product  of  these 
duties,  only  giving  credit  to  the  states  on  whom  they  are  raised 
in  the  general  account  of  revenues  and  expenses;  instituting 
admiralty  courts  &c. ;  of  coining  money,  establishing  banks  on 
such  terms  and  with  such  privileges  as  they  think  proper;  ap- 
propriating funds  and  doing  whatever  else  relates  to  the  opera- 
tions of  finance ;  transacting  everything  with  foreign  nations; 
making  alliances,  offensive  and  defensive,  and  treaties  of  com- 
merce, &c.  The  second  step  I  would  recommend  is,  that  congress 
should  instantly  appoint  the  following  great  officers  of  state; 
a  secretary  for  foreign  affairs,  a  president  of  war,  a  president 
of  marine,  a  financier,  a  president  of  trade." 

With  views  so  long  and  so  fully  matured,  we  are  not  sur- 
prised to  find  this  great  man  a  leader  in  the  convention.  Not 
at  first,  for  he  proceeded  with  the  utmost  wariness  and  care. 
Ho  was  so  young.  This  was  probably  one  reason.  But  his 
main  one  undoubtedly  was,  that  the  views  of  others  might  be 
fully  ventilated,  and  that,  if  they  proved  imperfect  or  unpopu- 
lar, there  might  be  a  readier  crystallization  upon  his  own.  After 
some  days  (the  convention  entered  upon  its  task  May  25th), 
Mr.  Hamilton,  on  the  I8th  June,  elaborated  his  views  and  sub- 
mitted with  them  a  draft  of  a  constitution,  which  became  a 
nucleus  of  debate,  and  was  the  fullest  presentation  of  a  scheme 
for  nationality;  as  were  the  propositions  of  Mr.  Paterson  of  the 
counter  idea,  the  retention  of  a  mere  confederacy  with  no  sover- 
eignty, except  in  the  states.  I  select  these  two  because  they 
were  the  special  champions  of  the  two  great  features  which  dis- 
tinguish the  constitution :  federal  sovereignty  in  things  na- 
tional, and  state  sovereignty  in  all  others.  Neither  of  them 
wholly  approved  the  result.  To  the  one  it  was  defective  as  not 
being  sufficiently  centralized.  To  the  other,  because  the  power 
of  the  states  was  too  much  restricted.     Coming  from  a  small 
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state  and  appreciating  the  necessity  of  avoiding  mere  democracy, 
Paterson  successfully  combatted  the  idea  of  a  proportional  rep- 
resentation in  the  senate,  and  made  the  election  of  the  execu- 
tive the  act  of  the  state;  thus  promoting  the  stability  and  effi- 
ciency of  the  governmen  t.  While  Hamilton,  earnestly  advocating 
a  life  term  for  the  president,  was  successful  in  that  the  power 
was  placed  in  the  hands  of  one  man,  which  many  desired  to 
leave  with  congress  only,  though  his  period  of  office  was  con- 
fined to  the  term  of  four  years  without  restriction  upon  re-elec- 
tion. It  had  been  better,  let  me  say  as  I  pass,  if  a  longer  term 
had  been  created,  with  a  prohibition  of  re-election  till  after  the 
intervention  of  another  term. 

I  will  not  dwell  farther  upon  the  work  of  these  distinguished 
men  in  framing  the  constitution,  nor  upon  their  subsequent,  no 
less  deserving,  labor  in  securing  its  adoption.     To  Hamilton 
belongs  the  credit  of  earliest  invention,  of  persistent  and  urgent 
advocacy  of  its  necessity,  of  skilful  management  so  as  to  bring 
about  a  convention,  and  of  wise  and  prudent  behavior  within 
that  august  body.     But  most  of  all  is  he  to  be  held  in  remem- 
brance for  his  subsequent  exposition  of  its  meaning  and  his  suc- 
cessful canvass  in  its  favor.     It  is  true,  as  urged  by  my  distin- 
guished predecessor  in  this  duty,  that  to  Marshall  we  owe  the 
creation  of  our  body  of  constitutional  law.    But  it  is  true,  mainly, 
because  he  spoke  from  the  judgment  seat,  and  because  his  doc- 
trines thus  had  the  force  of  authority.     Those  doctrines  he  did 
not  originate.     They  came  to  him  mainly  from  the  Federalist, 
far  the  largest  part  of  which  was  from  the  pen  of  Hamilton, 
and  from  his  subsequent  writings  while  secretary  of  the  treasury, 
especially  his  discussion  of  implied  powers  contained  in  his  report 
upon  the  legality  of  the   National  Bank.     The  reasoning  of 
Webster,  upon  which  that  most  magnificent  of  Chief  Justice 
MarshalTs  judgments,  that  in  Gibbons  vs,  Ogden,  was  founded, 
was  but  a  forcible  enforcement  of  the  views  of  Hamilton,  ex- 
pressed with  a  felicity  and  force  as  great  as  if  not  greater  than 
his  own. 

To  mv  mind  Alexander  Hamilton  was  the  most  wonderful 
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man,  unless  we  except  Benjamin  Franklin,  conspicuous  in  Ameri- 
can annals.  His  life  was  both  a  romance  and  marvel.  Child 
of  an  inefficient  father,  and  of  a  mother  whose  history  was 
chequered  and  unfortunate,  and  whodied  while  he  was  yet  a  child, 
he  may  be  said  to  have  been  without  home  education,  and  was 
early  a  waif  upon  the  sea  of  fortune.  Before  he  was  thirteen 
he  was  taken  from  school.  He  entered  a  counting-house,  and 
at  fourteen  was  in  direction  of  his  employers'  large  mercantile 
business.  When  but  twelve  years  old,  he  wrote  a  letter,  still 
extant,  in  which  he  said:  "I  contemn  the  grovelling  condition 
of  a  clerk  or  the  like,  to  which  my  fortune  condemns  me,  and 
would  willingly  risk  my  life,  though  not  my  character,  to  exalt 
my  station.  I  am  confident,  Ned,  that  my  youth  excludes  me 
from  any  hopes  of  immediate  preferment,  nor  do  I  desire  it;  but 
I  mean  to  prepare  the  way  for  futurity.  *  *  *  I  shall  con- 
clude by  saying,  I  wish  there  was  a  war."  Assisted  by  those 
who  perceived  his  talent,  he  went  to  New  York,  when  fifteen, 
to  enter  school  and  college;  and  while  there  began  to  be  a 
statesman.  He  was  the  author  of  the  most  popular  tracts  on 
the  side  of  the  people  in  the  controversy  which  culminated  in 
the  Revolution.  At  seventeen  he  was  the  orator  of  a  great  public 
meeting,  which  listened  astonished  to  the  wisdom  which  fell 
from  one  so  young.  The  next  year  a  convocation  of  merchants 
hung  amazed  upon  his  lips.  When  a  mob  of  infuriated  whigs 
attacked  the  house  of  the  president  of  his  college,  he  stood  be- 
tween them  and  their  victim,  and  braved  and  soothed  them  into 
forbearance.  Entering  the  army  as  a  captain  of  artillery,  his 
discipline  attracted  attention,  the  general  in  chief  invited  him 
to  be  his  aid,  and  thenceforward  he  was  his  constant  and  most 
valued  counsellor.  At  twenty-three  he  wrote  the  scheme  of  the 
constitution  already  quoted.  In  March,  1782,  when  twenty- 
five,  he  began  the  regular  study  of  the  law.  In  July  he  was 
admitted  to  practice.  And  he  was  already  then  the  author  oi 
a  manual  on  practice,  so  good  as  to  be  an  instructive  grammar 
to  other  students  and  the  ground  work  of  subsequent  treatises. 
Next  year,  when   only  twenty-six,  he   drafted,   and   carried 
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through  the  New  York  legislature,  a  proposition  for  a  general 
convention  of  states,  and  with  four  others  represented  his  state 
in  congress.  He,  Madison  and  Ellsworth  were  a  committee  of 
that  body  to  address  the  country  on  its  situation.  Thirty,  when 
the  constitutional  convention  met;  thirty-three,  when  he  took 
his  place  at  the  head  of  the  treasury;  prime  minister,  in  fact, 
of  the  first  administration;  the  founder  of  our  national  credit; 
acknowledged  head  of  the  federal  party;  fountain,  in  the  main, 
of  its  doctrine, — he  is  an  instance  of  precocity  in  wisdom,  without 
a  parallel  in  America,  and  with  few  rivals  elsewhere.  The 
astute  Talleyrand,  who  knew  him  well,  said  of  him :  "I  consider 
Napoleon,  Fox,  and  Hamilton,  the  three  great  men  of  our  time, 
and  if  I  were  called  to  decide  between  the  three,  I  should  not 
hesitMe  to  give  the  first  place  to  Hamilton.  He  devined  Eu- 
rope." The  statement  of  Mr.  Curtis  in  his  invaluable  History 
of  the  Constitution,  sums  up  his  character  felicitously:  **His 
great  characteristic  was  his  profound  insight  into  the  principles 
of  government.  The  sagacity  with  which  he  comprehended  all 
systems,  and  the  thorough  knowledge  he  possessed  of  the 
working  of  all  the  freer  institutions  of  ancient  and  modern 
times,  united  with  a  singular  capacity  to  make  the  experience 
of  the  past  bear  on  the  actual  state  of  society,  rendered  him 
one  of  the  most  useful  statesmen  that  America  has  known. 
Whatever  in  the  science  of  government  had  already  been 
ascertained ;  whatever  the  civil  condition  of  mankind  in  any 
age  had  made  practicable  or  proved  abortive;  whatever  ex- 
perience had  demonstrated;  whatever  the  passions,  the  in- 
terests or  the  wants  of  men  had  made  inevitable,  he  seemed 
to  know  intuitively.  But  he  was  no  theorist.  His  powers 
were  all  eminently  practical.*' 

I  say  so  much  of  the  statesman,  that  I  leave  myself  little 
time  to  speak  of  him  as  a  lawyer.  And  true  it  is,  that  his  life 
was  too  short  and  too  busy  in  public  affairs  to  admit  of  such 
prolonged  success  in  the  profession  as  would  make  his  eminence 
there  as  conspicuous  as  elsewhere.  Yet  he  was  the  acknowl- 
edged leader  of  the  New  York  bar.     His  statesmanship  was 
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mastly  in  the  region  of  constitutional  law.  He  was  a  dis- 
tinguished, almost  unrivalled,  orator  in  the  highest  sense  of 
that  word.  Tradition  makes  him  out  well  nigh  omnipotent  as 
well  with  the  court  as  with  juries.  James  Kent  was  as  enthu- 
siastic  respecting  his  forensic  as  was  Talleyrand  concerning 
his  public  eminence.  "Among  his  brethren,"  said  he  "Hamil- 
ton was  indisputably  pre-eminent.  This  was  universally  con- 
ceded. He  rose  at  once  to  the  loftiest  height  of  professional 
eminence,  by  his  profound  penetration,  his  power  of  analysis, 
the  comprehensive  grasp  and  strength  of  his  understanding, 
and  the  firmness,  frankness,  and  integrity  of  his  character. 
We  may  say  of  him,  in  reference  to  his  associates,  as  was  said 
of  Papinian,  omncfi  longo  post  se  intervaUo  reliquit'*  He  de- 
clined the  post  of  chief  justice,  and  when  he  died  was  busy 
striving  to  repair  the  loss  of  private  fortune — for  he  retired 
from  the  treasury  poor — by  earnest  practice  of  his  profession. 
His  reputation  at  the  bar  was  high,  not  only  for  capacity,  but 
for  integrity — the  integrity  of  a  truly  brave  man,  who  scorned 
the  least  approach  to  chicanery,  who  won  by  fair  argument  and 
open  dealing,  was  frank,  honest,  and  fearless  with  the  court, 
tender  towards  distress,  just  and  forbearing  in  charges — in  a 
word,  knightly  in  the  forum  as  of  yore  in  the  field.  The  many 
who  lovedj  adored  him ;  the  few  who  hated,  feared  him ;  yet 
with  acknowledgment  of  his  worth.  His  death  was  mourned 
as  a  public  calamity,  and  by  it,  his  slayer  was  himself  socially, 
and  in  time  civilly,  slain. 

The  events  of  the  last  twenty  years  have  naturally  renewed 
the  interest  of  thinking  men  in  Hamilton.  He  may  be  styled 
the  apostle  of  nationality  as  opposed  to  the  doctrine  of  state 
rights.  If  he  was  wrong  at  all,  it  was  in  a  tendency  towards 
under-valuation  of  the  latter,  which  experience  demonstrates 
to  be  of  only  minor  importance.  It  was  natural  that  it  should 
be  so,  especially  because  of  the  fervor  with  which,  immediately 
upon  the  adoption  of  the  constitution,  parties  divided  upon  this 
topic.  Hamilton  saw,  as  if  with  prophetic  eye,  where  the  strain 
of  its  future  was  to  come.     Speaking,  in  1787,  he  said,  "though 
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the  states  will  have  a  common  interest,  yet  they  will  also  have 
a  particular  interest,  and  particular  interests  have  always  more 
influence  upon  men  than  general.  The  several  states,  there- 
fore, consulting  their  immediate  advantage,  may  be  considered 
as  so  many  eccentric  powers  tending  in  a  contrary  direction  to 
the  government  of  the  union,  and  as  they  will  generally  carry 
the  people  along  with  them,  our  confederacy  will  be  in  con- 
tinual danger  of  dissolution.  This  is  the  real  rock  upon  which 
the  happiness  of  this  country  is  likely  to  split.  This  is  the 
point  to  which  our  fears  and  our  cares  should  be  directed.  To 
guard  against  this,  and  not  to  terrify  ourselves  with  imaginary 
dangers  from  the  spectre  of  power  in  congress,  will  be  our  true 
wisdom.*' 

If  I  have  said  aught  to  stimulate  the  study  of  the  life  and 
writings  of  Alexander  Hamilton,  I  have,  indeed,  succeeded.  I 
turn  from  that  topic,  briefly  to  portray  the  distinguished  Jer- 
sey man,  who  labored  in  the  convention  beside  his  more  dis- 
tinguished friend,  his  views  tending  in  a  different  direction, 
who  made  it  his  peculiar  care  to  retain  the  feature  of  state 
sovereignty  and  equality,  as  the  other,  to  obtain  that  of  nation- 
ality and  central  power. 

There  was  likeness  in  the  history  of  these  men :  both  were 
born  abroad — the  one,  as  all  know,  in  Nevis,  one  of  the  West 
Indies;  the  other,  either  upon  the  sea,  or  more  probably  near 
Londonderry,  in  Ireland.  Both  were  of  Scotch  descent.  Both 
struggled  in  early  life  with  poverty.  Both  postponed  the 
achievement  of  education  till  a  comparatively  late  period  in 
adolescence.  Both  were  men  remarkable  for  elevation  of  cha- 
racter. Here  the  parallel  ends.  Paterson,  always  a  civilian, 
was  a  studious,  plodding  lawyer,  and  only  incidentally  a  states- 
man. Hamilton  was  principally  a  statesman,  and  rather  inci- 
dentally than  directly  the  lawyer.  Hamilton,  as  a  lawyer,  was 
especially  noted  as  an  advocate.  Paterson,  though  an  advo- 
cate, and  one  of  no  mean  «ability,  was  especially  a  legal  student 
and  scholar.  His  forte  was  learning  and  exactness ;  he  made 
no  pretension  to  oratory ;  spoke  always  with  careful  prepara- 
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lion,  and  mostly  from  manuscript.  Hamilton,  one  would  say, 
was  a  man  of  genius,  though  his  good  sense  led  him  always  to 
depend  upon  labor.  Paterson  owed  less  to  nature,  and  through 
labor  sought  and  attained  excellence. 

The  peculiarities  of  Paterson  may  be  seen  in  his  course  in 
the  convention.     He  insisted  that  its  action  must  be  confined 
within  the  powers  conferred  by  the  states,  and  whose  exercise 
wa3  approved  by  congress,  and  he  denied  the  right  to  do  more 
than  amend  the  articles  of  confederation.     And  he  was  firm  to 
the  very  last  in  asserting  the  sovereignty  of  the  states  and  the 
continuance  of  their  equality.     The  two  plans  originally  and 
mainly  discussed  by  the  convention  were  that  from  Virginia, 
then  the  representative  of  the  large  states,  presented  by  Ed- 
mund Randolph,  whose  leading  features  were  representation  in 
each  of  two  houses  proportionate  to  contribution  or  free  popu- 
lation, a  single  executive,  and  practically  nullifying  the  states 
as  confederate  sovereignties,  and  the  plan  of  New  Jersey  pre- 
sented by  Paterson,  whose  distinctive  points  were  retention 
of  state  sovereignties,  and  state  equality,  with  an  executive 
board  of  several  persons,  having  carefully  limited  powers.     It 
was  soon  manifest  that  this  plan,  as  such,  would  not  be  adopted, 
but  the  contest  over  it  secured  to  the  states  equal  representa- 
tion in  the  senate,  and  the  choice  of  the  electoral  college — and 
generally  so  much  of  state  control  as  belongs  to  the  constitu- 
tion.    Said  John  C.  Calhoun,  in  1847,  '*  The  three  states,  Mas- 
sachusetts, Pennsylvania,  and  Virginia,  were  the  largest,  and 
were  actively  and  strenuously  in  favor  of  a  *  national'  govern- 
ment.    The  two  leading  spirits  were  Mr.  Hamilton,  of  New 
York,  probably  the  author  of  the  resolution,  and  Mr.  Madison, 
of  Virginia.     In  the  early  stages  of  the  convention  there  was  a 
majority  in    favor   of  a  'national'  government.     But  in  this 
stage  there  were  but  eleven  states  in  the  convention.     In  pro- 
cess of  time  New  Hampshire  came  in — a  very  great  addition  to 
the  federal  side,  which  now  became  predominant.     It  is  owing 
mainly  to  the  States  of  Connecticut  and  New  Jersey,  that  we 
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have  a  'federal'  instead  of  a  'national'  government — the  best 
government  instead  of  the  worst  and  most  intolerable  on  earth. 
Who  are  the  men  of  these  states  to  whom  we  are  indebted  for 
this  admirable  government  ?  I  will  name  them ;  their  names 
ought  to  be  engraven  on  brass  and  live  forever.  They  were 
Chief  Justice  Ellsworth,  Roger  Sherman,  and  Judge  Paterson, 
of  New  Jersey.  The  other  states  further  south  were  blind; 
they  did  not  see  the  future.  But  to  the  coolness  and  sagacity 
of  these  three  men,  aided  by  a  few  others  not  so  prominent,  we 
owe  the  present  constitution."  I  quote  the  words  of  this  dis- 
tinguished witness  without  agreeing  at  all  with  his  views  of 
the  constitution.  That  instrument  is  both  national  and  fed- 
eral. Each  characteristic  is  essential  to  its  usefulness.  A 
government  merely  federal  is  a  rope  of  sand.  One  merely 
national  would  be  incompetent  to  such  a  task  as  the  securing 
the  rights  and  happiness  of  a  continent.  It  is  the  possession  of 
both  which  assures  the  future  as  well  as  the  present,  and  makes 
the  rope,  not  sand,  but  adamant. 

Had  Mr.  Calhoun  been  asked  which  of  the  three  distinguished 
men  he  named  did  most  to  attain  the  result  he  eulogized,  he 
could  hardly  have  failed  to  mention  Paterson.  The  study  of 
the  debates  of  this  convention  leaves  one  in  no  doubt.  From 
first  to  last,  with  conscientious  persistency  and  admirable  force, 
he  labored  for  this  object,  exceeding  all  others  in  the  devotion 
with  which  he  pursued  it. 

I  feel  that  I  shall  be  excused  for  what  may  be  regarded  as 
exaggerated  eulogy  when  speaking  of  this  man.  His  usefulness 
and  eminence  were  largely  national,  and  therefore  have  I  thought 
it  right  to  make  his  name  prominent  here.  He  was  very  in- 
strumental in  procuring  the  assent  of  New  Jersey  to  the  con- 
stitution, and  soon  after  took  his  seat  as  one  of  her  senators  in 
the  first  congress  held  under  it.  And  then,  as  one  of  the 
committee  on  the  judiciary,  with  his  friend  and  college  classmate 
Ellsworth,  who  was  its  chairman,  he  helped  to  frame  the  judici- 
ary act,  still,  without  much  important  change,  the  scheme  of 
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practice  in  the  courts  of  the  Union.     Every  lawyer  appreciates 
the  nicety,  precision,  and  wisdom  needed  for  this  task.* 

He  left  the  senate  to  be  governor  and  chancellor  of  New 
Jersey,  and  in  March,  1793,  was  appointed  by  President  Wash- 
ington one  of  the  justices  of  the  Supreme  Court,  a  post  which 
he  filled  till  1806,  when  he  died.  During  his  service  there  he 
found  time  to  execute  a  local  task  for  which  he  is  held  in  most 
grateful  remembrance  in  New  Jersey,  the  revision  for  re  enact- 
ment of  all  the  statutes  of  Great  Britain,  which  before  the  Revo- 
lution were  practiced  under,  and  by  its  constitution  extended  to 
that  state,  as  also  all  the  public  acts  of  its  own  legislature  which' 
remained  in  force.  The  result  of  hia  laborious  work,  carried 
through  several  years,  is  a  body  of  law  of  which  the  state  is 
most  justly  proud,  securing,  it  is  believed,  a  nearer  approach  to 
pure  and  unalloyed  common  law,  in  principles,  machinery,  and 
practice,  than  falls  to  the  lot  of  any  other  state  in  the  Union. 

Judge  Paterson's  judicial  career  was  highly  distinguished.  He 
was  expected  to  have  been  Chief  Justice.  It  is  said,  indeed, 
that  he  declined  the  post,  fearing  that  his  promotion  would  hurt 
the  feelings  of  his  associates,  and  thus  it  came  about  that  Mar- 
shall WHS  selected. 

The  reports  of  Oranch  and  Dallas  give  some  of  his  decisions. 
One  of  the  chief  architects  of  the  constitution,  in  that  he  secured 
its  federal  features,  and  attained  the  stability  and  capacity  of 
unrestricted  extension  which  spring  therefrom ;  chief  in  use- 
fulness in  launching  the  new  ship,  by  preparing  the  act  which 
so  carefully  defined  the  jurisdiction  of  the  courts  of  the  newly 
formed  nation,  and  inappreciably  useful  to  his  own  state  by  his 
learned  and  skilful  adaptation  of  the  body  of  British  law,  it  is 
right  that  his  name  should  be  remembered  and  honored  here, 
and  that  your  speaker,  a  citizen  of  New  Jersey,  should  seek  lo 
prevent  its  being  forgotten. 


*Jadge  DiHon  in  his  nsefal  work  on  "Removal  of  CauBes,"  speaks  of  the 
judiciary  act  **  as  one  of  the  most  remarkable  instances  of  wise,  sagacious, 
thoronghly  coiwidered  legislative  enactments  in  the  history  of  the  law." 
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For  it  is  sadly  true,  to  quote  the  words  of  another,  that  "  do 
reputation  is  more  notoriously  ephemeral  than  that  of  a  dis- 
tinguished lawyer.  In  his  own  generation  he  fills  a  large  space 
in  the  public  eye;  in  the  next,  a  few  reminiscenses  handed  down 
in  the  profession  alone  rescue  his  memory  from  oblivion ;  the 
third  generation  scarcely  preserves  the  hollow  sound  of  the  once 
famous  name."  Is  it  not  a  part  of  the  duty  of  this  association  to 
combat  this  evil  ?  Am  /  not  right,  was  not  my  predecessor  right, 
in  holding  up  before  you,  brethren  all,  the  names  we  have  en- 
deavored to  aid  in  canonizing,  especially  because  through  their 
labors  the  country  and  the  world  possess  the  great  gift  of  the 
federal  constitution  ?  And  can  it  be  otherwise  than  right,  in 
any  view,  that  pains  should  be  taken,  in  this  and  every  way,  to 
acquaint  the  bar  of  every  state  with  the  distinguished  men  of 
the  others?  For  how  little  do  we  know  of  each  other?  How 
utterly  ignorant  in  fact  are  we,  outside  of  each  state,  of  the 
laws,  the  lawyers,  and  even  the  judges  who  make  up  the  juris- 
prudence of  the  country?  Is  it  not  absolutely  true  that  the 
bar  of  each  state  in  the  American  Union  is  better  acquainted 
with  the  laws  and  the  lawyers  of  Great  Britain,  than  they  are 
with  those  of  the  most  po[)ulou3  of  the  states  of  the  Union  ?  We 
cannot,  otherwise  than  through  social  intercourse,  perhaps, 
remedy  this  as  to  those  who  now  live.  But  the  great  names  of 
the  past,  especially  if  their  owners  wore  useful  to  the  nation, 
should  be  familiar  to  all. 

One  can  hardly  wonder  at  the  ability  and  the  tone  of  the 
English  bar,  who  notes  the  completeness  with  which,  with  or 
without  intention,  reverence  for  its  great  men  is  kept  alive. 
The  halls  of  the  inns  of  court  where  for  centuries  every  barrister 
has  been  educated,  are  hung  with  noble  portraits  of  the  great 
lawyers  each  has  produced,  accompanied  by  brief  records  of 
their  history,  in  the  presence  of  which,  the  zeal,  industry,  and 
ambition  of  each  student  must  be  ashamed  of  self-indulgence. 
He  labors  under  the  very  eye  of  Holt  and  Kenyon,  Hale, 
Mansfield,  Somers,  and  all  the  host  "of  whom  the  world  is  not 
worthy."     Their  example  nerves  him ;  their  characters  elevate 
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him.     He  is  a  better  and  a  greater  man  because  he  is  taught 
that  he  is  their  fellow. 

Our  complex  system  so  increases  the  number  of  courts,  judges, 
and  lawyers,  and  so  separates  them  from  each  other  that  we 
cannot  bind  the  profession  top;ether  as  they  do  iu  England.  And 
it  is  especially  impossible  that  the  legal  surroundings  of  the 
process  of  legal  education,  should  appeal,  as  there,  to  imagination 
and  ambition.  The  more  need  that  effort  should  be  made  to 
immortalize  useful  and  noble  lives — to  stimulate  ourselves  to  be 
worthy  of  the  noble  profession  to  which  we  belong. 

It  is  the  tendency  of  the  times  to  degrade  the  profession  into 
a  trade;  to  make  it  a  means  of  self-aggrandizement,  a  ladder 
to  political  office;  to  forget  or  despise  its  lofty  theory — the 
theory  which  in  almost  every  land  has  regarded  the  advocate 
as  a  minister  of  justi»v3,  and  required  of  him  the  exhibition  at 
all  times  of  moral  courage,  of  self-forgetfulness ;  the  vindication 
of  truth ;  a  tender  and  unflagging  protection  of  Nvoakness  and 
distress.  Q 

It  is  our  duty  to  struggle  against  this  demoralizing  tendency, 
to  elevate  ourselves  and  elevate  each  other  into  the  atmosphere, 
moral  and  intellectual,  of  the  great  exemplars  of  the  profession ; 
and  for  that  puropose,  to  contemplate  and  remember  their 
virtue.^,  txvA  hold  them  up  for  admiration  and  emulation. 

There  stands,  if  indeed  the  commune  has  not  destroyed  it, 
at  the  great  stairway  leading  to  the  court  rooms  in  the  halls 
of  justice,  in  Paris,  a  statue  which  no  lawyer  can  behold  with- 
out intense  emotion.  It  is  that  of  Malesherbes,  the  brave  de- 
fender of  Louis  XVI  on  his  trial  before  the  crowd  of  cowards, 
fanatics,  and  assassins,  which  doomed  him  to  death.  He  was 
a  man  of  three  score  years  and  ten.  He  had  been  a  minister 
under  the  king,  and  distinguished  for  the  boldness  with  which 
he  then  asserted  popular  rights,  and  aided  in  the  march  of 
progress.  He  had  retired  from  office  defeated,  while  other 
counsels  than  his  ruled  the  hour.  But  when  his  kinu:  was 
dethroned,  accused,  and  in  danger  of  his  life,  ho  came 
promptly  to  his  rescue,  and  begged  and  was  accorded  the 
11 
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dangerous  privilege  of  joining  in  his  defence.  Fearlessly  and 
earnestly  he  pleaded  his  foredoomed  cause  before  the  eight 
hundred  excited  men,  who  were  both  the  accusers  and  the 
judges  of  the  unhappy  prince,  standing  beside  him  to  the  last, 
regardless  of  the  fate  for  himself,  which  he  knew  he  invited. 
That  fate  he  met.  Ere  long,  he  and  his  family  followed  their 
master  to  the  guillotine,  their  only  crime  that  he  had  defended 
Louis  Capet.  Yet,  it  seems  to  me,  it  was  reward  enough  for 
all,  that  there,  just  there,  where  every  advocate  in  Paris  must 
forever  see  it,  his  statue  should  be  placed ;  its  calm  duty-lov- 
ing eyes  invoking  the  veneration  of  the  profession  through  all 
the  ages,  inscribed  with  the  epitaph  which  chronicles  his  his- 
tory— **Strenue  seviper  fidelis  regi  suo,  in  solio  veritateyrij  prae- 
sidium  in  careere,  attulit"  ''Faithful  ever  to  his  king,  when 
on  the  throne  he  told  him  the  truth;  when  he  was  in  prison 
he  brought  him  aid." 

Moral  courage — bravery  for  the  truth,  as  one  sees  the  truth- 
bravery  for  the  helpless',  the  greater  in  proportion  to  their  dis- 
tress— all,  not  for  gain,  but  because  he  is  a  minister  of  the 
law,  sworn  to  seek  and  to  do  justice  and  follow  right,  herein  is 
epitomized  the  moral  duty  of  the  advocate. 

Such  courage — such  appreciation  of  duty,  thank  God,  is  not 
rare.  The  opportunity  for  it«  exercise  seldom  comes  without 
finding  the  man  ready.  If  we  would  have  it  always  so,  let  us 
look  back  often,  at  the  heroes  of  the  bar;  let  us  study  and 
rival  their  virtues;  let  us  make  this  association  and  its  meet- 
ings a  means  of  perpetuating  their  fame,  and  with  it  their  self- 
devotion  and  their  love  of  their  country  and  their  kind. 
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Eights  of  Material  Men  and  Employees  of  Railroad  Companies 

as  against  Mortgagees. 

In  a  comparatively  recent  treatise  on  railroad  securities,  by  a 
gentleman  of  the  Boston  Bar,  the  following  observation  occurs: 

"  Eailroad  bondholders  have,  within  the  last  few  years,  some- 
times experienced  much  surprise,  to  say  nothing  of  other  and 
stronger  emotions,  at  finding  in  the  course  of  events  that  mortg- 
age liens,  which  were  nominally  and  actually,  at  the  time  Xhey 
were  created,  first  liens  upon  the  mortgaged  property,  have  been 
adjudged  by  the  courts  to  be  subject  to  other  claims,  subse- 
quently incurred." 

This  was  published  early  in  1879.  About  eighteen  or  twenty 
months' kter,  namely,  on  the  9th  of  the  present  month  (August, 
1880),  the  special  masters  in  the  foreclosure  suit  of  Taylor  vs. 
The  Philadelphia  and  Reading  Railroad  Company,  filed  their 
report  (which  was  approved  by  the  court),  in  which  they  state 
that  "  it  may  now  be  taken  to  be  the  well  settled  doctrine  of 
the  American  courts  that  when  the  holders  of  railroad  mortgage 
bonds  obtain  the  appointment  of  a  receiver,  pending  proceed- 
ings for  foreclosure,  the  court  will  apply  the  net  income,  in  its 
discretion^  to  the  payment  of  the  employees  and  the  material 
men  who  have  furnished  the  labor,  materials,  and  supplies 
necessary  for  the  operation  of  the  road." 

(167) 
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The  above  sentence  from  Mr.  Jones'  book  on  railroad  securi- 
ties has  been  quoted,  because  it  may  be  taken  as  a  fair  indication 
of  tlie  general  view,  expressed  in  professional  literature,  upon 
the  subject  which  it  is  proposed  to  discuss  in  the  present  paper, 
and  because  it  indicates  also  a  feeling  of  dissatisfaction  with  the 
present  condition  of  the  law  which  is  believed  to  prevail  in  a 
good  many  professional  minds; — while  the  quotation  from  the 
master's  report  in  the  Reading  Railroad  case  has  been  made  for 
the  purpose  of  showing  the  progress  which,  in  the  opinion  of 
some  gentlemen  of  the  Bar  and  some  members  of  the  Bench, 
has  taken  place  within  the  past  two  years  in  the  doctrine  under 
consideration,  and  the  rapidity  with  which  that  doctrine  is  as- 
suming definite  shape. 

The  topic,  indeed,  is  one  which  has  not  only  attracted  the 
attention  of  text  writers,  but  has  been  the  occasion  of  no  little 
thought  among  members  of  the  Bar,  and  has  given  rise  to 
the  expression  of  some  diversity  ot  opinion  from  the  Bench. 
It  is  one  of  great  practical  importance; — it  has  been  illustrated 
during  the  last  ten  years  by  some,  but  not  many,  decisions  of 
courts  of  the  highest  authority; — it  can  be  properly  examined 
only  by  a  constant  reference  to  precise  principles  of  law,  anda 
careful  avoidance  of  vague  and  unscientific  considerations  of  pub- 
lic policy ; — and  the  present  state  of  the  law  in  reference  to  it  may 
be  said  to  be  in  a  formative  condition,  which  it  is  the  province 
of  a  convention  like  this  to  do  something  towards  controlling, 
in  order  that  the  crystallization  into  hard  rules  may  take  such 
shapes  as  may  be  most  conducive  to  justice,  and  most  consonant 
with  the  true  business  interests  of  the  community. 

A  hasty  examination  into  the  present  condition  of  railroads 
throughout  the  United  States,  shows  that  on  the  first  day  of  the 
present  year  more  than  ten  thousand  miles  of  railway  were  being 
operated  under  the  control,  more  or  less  immediate,  of  courts; 
while  we  can  roughly  estimate  the  vast  pecuniary  interests 
involved,  when  we  reflect  that  in  one  of  the  recent  cases  of  in- 
solvency of  these  corporations,  labor  and  supply  claims  to  the 
extent  of  over  two  million  five  hundred  thousand  dollars  have 
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been  presented,  and  alleged  to  have  priority  over  bonds  which 
the  holders  fondly  conceived  to  be  the  first  charge  upon  the 
road. 

In  view  them,  of  the  immense  practical  importance  which 
this  subject  would  seem  to  have,  let  us,  very  briefly,  consider 
the  point  or  points  which  have  been  reached  by  judicial  decision 
upon  the  questions  which  have  arisen  under  it.  Of  course, 
since  the  case  of  Fosdick  vs,  Schall*  in  the  Supreme  Court  of 
the  United  States,  some  otherwise  disputable  propositions  may 
be  considered  as  finally  settled;  but  it  will  be  convenient, 
nevertheless,  to  recur  to  a  few  of  the  earlier  authorities,  in 
order,  as  already  said,  that  we  may  see  what  rules  may  be 
fairly  deduced  from  the  cases,  and  what,  if  any,  limitations 
may  be  suggested  in  reference  to  the  doctrine  announced  by  the 
recent  decision  of  the  Supreme  Court. 

How  far,  then,  have  the  courts  gone  in  holding  that  the  rights 
of  mortgagees  may  be  interfered  with  or  aflfected  by  the  claims 
of  material  men  and  laborers  ? 

One  of  the  earliest  cases  in  which  the  question  seems  to  have 
arisen,  is  Clark  V8,  The  Williamaport  and  Elmira  Railroad 
Company  in  the  Supreme  Court  of  Pennsylvania,  which  (so  far 
as  is  known)  is  unreported,  except  in  the  local  papers  of  the 
day.  The  defendant  company  was  put  into  the  hands  of  a  re- 
ceiver in  the  year  1859.  In  the  order  appointing  the  receiver 
he  was  directed  to  pay  "all  sums  due  or  maturing  (at  the  time 
of  the  appointment)  to  the  employees  upon  the  said  railroad," 
and  the  amounts  "due  and  maturing  "  for  materials  and  sup- 
plies about  the  operation  and  for  the  use  of  said  road.  Subse- 
quently, some  of  the  holders  of  the  first  mortgage  bonds  inter- 
vened, objected  to  these  provisions  in  the  order,  and  asked  that 
they  should  be  stricken  out.  It  will  be  observed  therefore  that 
here  was  a  contested  case,  and  one  in  which  the  que-jtion  of  the 
right  of  the  laborers  and  material  men  to.  interfere  with  the 
priorities  of  the  mortgagees  fairly  arose.     Mr.  Justice  Strong 

*  9  Otto,  235. 
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(afterwards  elevated  to  the  Bench  of  the  Supreme  Court  of  the 
United  States)  by  whom  the  order  had  been  originally  made, 
heard  the  application  but  refused  to  moiiify  the  order.  The 
payment  to  the  laborers  and  material  men  had  been  directed  to 
be  made  out  of  the  tolls  and'  income  merely,  and  the  learned 
judge  reached  the  conclusion  that,  as  to  this  fund,  the  mortgat;ee3 
had  no  rights  paramount  to  those  possessed  by  the  claimants 
for  wages  and  for  the  price  of  supplies.  His  reasons  for  so  de- 
ciding will  be  noticed  further  on. 

Shortly  afterwards,  the  Louisville,  Cincinnati,  and  Lexington 
Railroad  was  placed  in  the  hands  of  a  receiver  upon  the  appli- 
cation of  the  trustee  under  the  first  mortgage.  Subsequently, 
a  petition  was  presented  on  behalf  of  certain  employees  of  the 
road  asking  that  their  wages  should  be  paid  out  of  the  earnings 
in  the  receiver's  hands.  This  application  was  granted  by  the 
Vice  Chancellor,  and  his  decision  was  affirmed  by  the  Court  of 
Appeals — one  judge  dissenting.  The  case  (Douglass  vs.  Kline) 
is  rejjorted  in  12  Bush,  608.  The  ground  upon  which  the 
majority  of  the  court  based  the  conclusion  which  they  reached; 
was  that  the  mortgagee  either  had  no  legal  right  to  the  earnings 
of  the  road,  or  had  not  thought  it  proper  or  expedient  to  insist 
upon  that  right;  that  he  had  elected  to  avail  himself  of  the 
equitable  remedy  of  a  receivership ;  and  that  the  court  from 
whose  hand  this  equitable  assistance  was  sought,  was  at  liberty 
to  measure  the  terms  upon  which  the  required  relief  should  be 
granted,  and  to  insist  that  the  complainant,  asking  for  equity, 
should  do  equity  to  meritorious  claimants  such  as  the  employees 
of  the  road  were  considered  to  be.  The  scales  of  justice  were 
very  much  inclined  towards  the  side  of  the  wages  claims,  not 
only  by  the  consideration  of  their  intrinsic  merit,  but  also  by 
motives  of  public  policy  which  (it  was  urged)  required  that  an 
ngency  such  as  a  railroad,  being  of  a  public  rather  than  of  a 
private  nature,  should  be  maintained,  and  that  the  risk  of  p^^bhc 
loss,  inconvenience;  and  possibly  injury,  should  not  be  incurfea 
bv  discouraQiinf^  those  whose  labor  was,  from  time  to  time,  re- 
quired  to  keep  the  road  in  a  condition  of  efficiency  and  of  safety- 
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The  views  of  the  majority  of  the  court  were,  however,  dissented 
from  by  one  judge. 

In  still  another  case,*  where  an  application  was  made  to  the 
Circuit  Court  of  the  City  of  Richmond  for  authority  to  apply 
the  surplus  earnings  of  the  road,  then  in  the  hands  of  a  re- 
ceiver, to  the  payment  of  arrears  which  had  been  due  employees 
prior  to  the  receiver's  appointment,  an  order  to  that  effect 
was  made,  being  placed  by  the  Court,  apparently,  upon  the 
grounds— ;/?r5^,  because  "the  laws  of  humanity,  the  policy  and 
laws  of  two  States  overriding  all  questions  of  pecuniary  inter- 
est in  stockholders  or  bondholders,"  forbade  the  relaxation  of 
any  means  necessary  to  the  maintenance  and  safe  operation  of 
the  road,  and  secondly,  because  after  default,  while  "the  bond- 
holders stood  aloof  without  asserting  their  right  to  possession," 
the  officers  of  the  road  were  to  be  considered,  pro  tanto,  as  the 
agents  of  the  bondholders,  and  consequently  to  have  some  sort 
of  implied  authority  from  them  to  take  the  necessary  steps  and 
incur  the  necessary  responsibility  for  the  protection  and  pres- 
ervation of  the  property. 

On  the  other  hand,  in  the  unreported  case  of  Kitchen  vs.  The 
Pacific  Railroad  Company,  an  application  was  made  for  an  order 
to  pay  a  small  sum  due  for  supplies  furnished  shortly  before  the 
appointoaent  of  the  receiver;  and  although  similar  claims  to  the 
amount  of  $300,000  had  been  paid  previously,  by  consent,  yet 
on  the  claim  now  presented  being  opposed  by  the  bondholders, 
its  allowance  was  refused.  A  similar  ruling  was  made  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Virginia,  in  the  administration  of  the  Atlantic,  Mississippi, 
and  Ohio  Railroad  Company;  while  in  Denniston  vs.  The  Chicago, 
Alton,  and  St.  Louis  Railroad  Company,  4  Bissell,  414,  the 
Circuit  Court  for  the  Northern  District  of  Illinois  refused  to 
order  the  claims  of  certain  creditors  who  had  furnished  supplies 
to  a  road  to  be  paid  out  of  a  fund  realized  by  a  foreclosure  sale 
in  preference  to  the  bondholders.    Moreover,  the  Supreme  Court 

*  Duncan  vs.  The  Chesapeake  &  Ohio  R.  R.  Co.,  3  Cent.  L.  J.,  579. 
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of  the  United  States,  in  Galveston  R.  R.  Co.  vs.  Cowdrey,  11 
Wallace,  459,  refused,  with  some  emphasis,  to  put  the  claims  of 
material  men  against  the  estate  of  an  insolvent  railroad  company 
upon  the  footing  analogous  to  that  of  the  maritime  lien  for  re- 
pairs. Indeed,  this  supposed  analogy  has  excited  some  little 
ridicule,  and  a  clever  phrase  has  been  coined  for  the  rather  con- 
temptuous dismissal  of  this  theory,  and  it  has  been  curtly  turned 
out  of  Court  as  "  an  admiralty  lien  on  wheels." 

Putting  out  of  consideration  those  cases  in  which  orders  al- 
lowing the  payment  of  wages  and  supply  claims  have  been 
made  by  consent^  and  also  those  in  which  the  decision  turned 
upon  the  effect  of  some  local  statute,  the  above  are  believed  to 
be  all  the  cases  which  have  arisen  (and  have,  at  all  events, 
found  their  way  into  the  regular  reports)  directly  upon  the 
point,  except  the  case  of  Fosdick  vs.  Schall,  in  the  Supreme 
Court  of  the  United  States,  and  a  still  later  case  in  Vermont. 
It  will  be  observed  that  they  leave  the  question  in  a  very  un- 
satisfactory condition.  It  is  true  that  the  general  rule  to  be 
applied  to  such  cases  has  been  stated  to  be,  that  he  who  seeks 
equity  must  do  equity;  but  this  rule,  which  is  rather  a  vague 
one  at  best,  must  obviously  be  applied  with  some  care  and  quali- 
fication, and  it  leaves  unanswered  the  important  question,  what 
sort  of  equity  is  it  that  the  complainant,  in  the  case  asking  for 
a  receiver,  must  do  in  order  to  get  the  equitable  relief  which  he 
seeks?  Must  he  submit  himself  to  the  maxim  that  equality  is 
equity,  in  which  case  the  creditor  who  loans  money  to  the 
company  without  security  would  have  just  as  good  a  standing 
as  the  man  who  furnishes  supplies,  or  he  who  does  work?  And 
to  this  extent,  indeed,  would  we  be  led  if  we  carelessly  applied 
the  decision  of  the  Supreme  Court  of  Massachusetts,  in  Ellis  V8. 
Boston,  Hartford  and  Erie  Railroad  Company,  107  Mass.,  1; 
where  a  simple  contract  creditor  was,  for  reasons  special  to  that 
case,  preferred.  Indeed,  if  we  were  to  adopt  the  view  that  the 
doing  of  equity  by  the  complainant  in  a  bill  for  a  receivership 
means  the  admission  of  all  creditors  to  an  equality  of  distribu- 
tion of  the  fund  realized  by  the  action  of  the  Court,  as  one  of 
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the  conditions  of  the  receiver  s  appointment,  a  very  curious 
result  would  follow.  A  second  mortgagee  has  always  been 
supposed  to  have  acquired  priority,  so  hr  as  the  income  of  mort- 
gaged property  was  concerned,  over  the  holder  of  a  prior  mort- 
gage, by  obtaining  a  receiver.  See  Galveston  R.  R.  Co.  vs, 
Cowdrey,  11  Wallace,  459;  Gilman  V8,  Telegraph  Co.,  1  Otto, 
603 ;  American  Bridge  Company  vs,  Heidelbach,  4  Otto,  798. 
Hence,  until  the  first  mortgagees  choose  to  file  a  bill  and 
have  the  receivership  extended  to  them,  they  have  no  right  to 
interfere  with  the  second  mortgagee's  perception  of  the  reve- 
nues. Now,  if  the  doctrine  that  the  complainant  in  a  receiver's 
bill  must  do  equity,  be  construed  to  mean  that  the  relief  will  only 
be  granted  on  the  terms  of  putting  all  creditors  on  equality,  the 
first  mortgage  bondholders  would,  equally  with  the  second,  be 
entitled  to  the  benefit  of  the  latter's  application;  and  the  rather 
extraordinary  result  would  ensue,  that  the  very  application  to 
secure  priority  by  a  diligent  prosecution  of  rights,  would  be  the 
effective  means  of  defeating  them.  Obviously,  there  is  here  a 
field  in  which  professional  labor  may  well  be  employed  in  at- 
tempting, if  possible,  to  arrange,  systematize,  and  to  give  pre- 
cision to  the  judicial  views  which  have  been  expressed,  and  to 
arrive  at  some  conclusions  upon  the  subject  a  little  more 
definite  than  the  general  principle  just  mentioned,  or  (to  quote 
again  tHe  language  of  one  of  the  decisions  above  referred  to), 
"  the  laws  of  humanity,"  or  "  the  policy  of  two  States."  If  the 
"  pecuniary  interests  of  stockholders  and  bondholders"  are  to 
be  overridden  at  all,  it  must  be  by  some  very  satisfactory 
considerations,  and  mortgagees  may  not  unfairly  ask  for  a 
logical  reply  to  the  pertinent  question  which  has  been  some- 
times put  on  their  behalf,  "  Why,  in  distributing  the  assets 
of  an  insolvent  railroad,  are  the  secured  creditors  the  only  ones 
postponed?"  The  case  of  Fosdick  iw.  Schall  has  been  supposed 
to  have  done  very  much  to  put  the  subject  upon  a  proper  basis, 
and  the  importance  of  the  case  itself,  the  condition  of  the  law 
at  the  time  it  was  decided,  and  the  weight  to  be  justly  at- 
tributed to  the  exalted  authority  by  which  the  judgment  was 
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rendered,  are  sufficient,  it  is  believed,  to  justify  a  somewhat 
extended  notice  of  it.  The  facts  of  the  case,  it  will  be  remem- 
bered, were  those : 

Schall  had  sold  and  delivered  to  the  Chicago,  Danville  and 
Vincennes  Railroad  Company  certain  coal  cars  at  a  price  paya- 
ble in  instalments, — the  bill  of  sale  containing  a  proviso  that 
the  cars  were  to  remain  the  property  of  the  vendor  until  paiil 
for.  After  a  portion  of  the  cars  had  been  delivered,  the  road 
went  into  tho  hands  of  a  receiver  appointed  by  the  state  court 
under  a  bill  filed  by  certain  mortgage  bondholders,  and  subse- 
quently passed  into  the  control  of  receivers  appointed  by  the 
federal  court,  under  proceedings  instituted  by  bondholders  under 
another  mortgage.  A  balance  of  about  $110,000  remained  due 
to  tho  vendor  of  the  cars.  The  receiver  appointed  by  the 
United  States  court  entered  into  a  contract  with  the  vendor, 
by  which  it  was  agreed  that  a  certain  monthly  rent  should  be 
paid  by  the  receiver,  while  the  cars  were  in  his  possession,  and 
used  by  him.  The  road  was  subsequently  sold,  and  the  pro- 
ceeds paid  into  court  for  distribution.  These  proceeds  (of  the 
road  itself)  apparently  constituted  the  entire  fund  which  w^is 
the  subject  of  litigation.  The  vendor  of  the  cars,  after  the 
sale,  presented  his  petition  claiming,  first,  a  return  of  the  cars, 
and  secondly,  a  payment  out  of  the  proceeds  of  a  rental  for  the 
use  of  the  cars  during  the  six  months  prior  to  the  appointment 
of  the  receiver  by  the  state  court,  and  during  the  period  covered 
by  the  possession  of  that  receiver.  The  court  below  allowed 
both  of  these  claims,  holding,  in  the  first  place,  that  the  title  to 
the  cars  had  not  passed  to  the  company,  and  was  consequently 
not  covered  by  the  mortgage,  and  secondly,  that  the  vendor  was 
entitled  to  a  rent  for  the  use  of  his  property  during  a  reasonable 
time  prior  to  the  appointment  of  the  first  receiver,  and,  also, 
during  the  period  when  the  receiver  was  in  possession  ot  the 
property,  and  was  using  the  cars. 

This  decision  upon  the  first  i)oint  was,  on  appeal,  afiirmed  by 
the  supreme  court,  but  on  the  second  point  reversed ;  and  it 
was  held  that  the  equities  of  the  owner  of  the  cars  were  not 
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such  as  to  entitle  him  to  a  payment  for  their  use  out  of  the 
funds  in  court,  which  had  been  realized  by  a  sale  of  the  corpus 
of  the  mortgage  property. 

The  grounds  upon  which  the  decision  upon  the  second  point 
are  rested  by  the  chief  justice  are  useful  to  consider.  The  chief 
justice  alleges  that,  in  a  proper  case,  such  a  claim  as  that  of  the 
vendor  of  the  cars  ought  to  prevail  even  against  the  lien  oj^a 
first  mortgage,  and  this,  upon  two  grounds : — Firaty  Because 
the  remedy  of  a  receivership,  invoked  by  the  mortgagees,  is  one 
fo  obtain  which  they  are  obliged  to  resort  to  equity,  and 
which  a  chincellor  will  not  administer  except  upon  equitable 
terms ;  and  secondly,  Because  it  often  happens  that  the  funds 
which  would,  in  a  normal  financial  condition  of  a  railroad  cor- 
poration, go  to  the  payment  of  its  debts  for  current  supplies, 
furniture,  and  repairs,  are,  when  insolvency  or  embarrassment 
is  impending,  used  to  pay  interest  on  bonds,  and  thus  to  avert 
threatened  proceedings  in  foreclosure  on  the  part  of  the  bond- 
holders ;  and  that,  when  this  is  so,  it  is  but  equitable  that  those 
who  have  been  disappointed  in  reaching  funds  which  in  the 
ordinary  course  of  business  would  be  used  to  pay  their  debts, 
should  have  a  right  to  be  made  whole  out  of  funds  which  would 
otherwise  be  applicable  to  the  payment  of  the  principal  and  in- 
terest due  to  the  bondliolders.  But  the  court  held  that  the  case 
at  bar  did  not  present  either  of  these  two  grounds  for  a  favor- 
able consideration  by  a  chancellor,  and  that  consequently  the 
equities  of  the  vendor  of  the  cars  were  insuflScient  to  overcome 
the  prima  facie  equitable  rights  of  the  mortgagees. 

From  this  resume  of  authorities,  it  therefore  would  appear 
that,  the  grounds  upon  which  parties  who  claim  to  be  entitled 
to  payment  for  wages  and  supplies  have  had  priority  given  to 
their  demands  as  against  the  lien  of  mortgagees,  are  mainly  and 
substantially  as  follows  : 

First,  That  public  policy,  involving  considerations  of  public 
convenience  and  safety,  requires  that  the  expenses  of  maintain- 
ing the  eflSciency  of  a  quasi  public  highway,  should  be  de- 
frayed in  preference  to  any  other  obligations. 


176  AMERICAN   BAB  ASSOCIATION. 

Secondly,  That  the  appointment  of  a  receiver  is  an  equitable 
remedy,  which  a  chancellor  would  only  apply  at  the  .price  of  ex- 
acting a  provision  for  claimants  whose  demands  a  court  of  equity 
would  consider  highly  meritorious,  and  would  consequently  pro- 
tect; and 

Third,  That  when  the  current  earnings  of  a  road,  which 
would  ordinarily  be  used  to  meet  current  obligations  for  labor 
and  supplies,  are  in  consequence  of  impending  insolvency  used 
to  keep  down  interest  on  bonded  debt,  the  disappointed  creditors 
are  entitled,  by  an  equitable  adjustment  of  funds,  to  be  subro- 
gated to  the  rights  of  bondholders  as  against  the  income  of  the 
road,  or  even  as  against  the  proceeds  of  the  road  itself  when 
sold. 

To  these  considerations  may  possibly  be  added  another,  which 
does  not  seem  to  have  received  much  attention,  but  which  should, 
perhaps,  be  borne  in  mind  when  the  decision  in  any  given  case 
may  involve  the  distribution  of  the  proceeds  of  personal  prop- 
erty acquired  after  the  creation  of  the  mortgage,  but  which  is, 
nevertheless,  claimed  to,be  embraced  in  its  terms,  viz. :  that 
the  right  of  mortgagees  to  a  lien  upon  such  subsequently  acq«i^^^ 
property  is  one  not  of  common  law  but  of  equity,  and  that  it 
shoula  fairly  be  subject  to  any  qualifications  or  conditions  which 
would  prevent  its  assertion  from  being  inequitable  or  unjust. 

Let  me  say  a  few  words  as  to  these  grounds  as  they  ^r® 
applicable,  first,  to  the  corpus  of  the  mortgaged  propei'ty  ^s 
it  existed  at  the  date  of  mortgage;  second,  to  the  earnii^g^  °^ 
the  road;  and  lastly  to  personalty  acquired'  after  the  date  of 
the  mortgage,  but  claimed  to  be  embraced  in  its  terms.  1°  ^ 
doing  we  shall,  perhaps,  be  able  to  see  clearly  which,  if  auy>  ^' 
these  foundations  of  the  doctrine  under  discussion  are  ^  ^^ 
rejected  and  which  retained,  and  what  qualifications  are  ^^  ^ 
attached  to  such  of  these  foundations  as  may  be  admitt^*'*  ^° 
a  general  sense,  to  be  sound. 

And  first,  as  to  the  mortgaged  property  as  it  existed  o.^  ^"® 
date  of  the  mortgage,  including  improvements  which  may  ^^^^ 
been  annexed  to  the  realty. 
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Now  what  the  general  rule  upon  this  subject  ought  to  be 
would  seem  scarcely  to  admit  of  a  question.  Of  couTsCy  iis  the 
mortgagee's  right  is  a  purely  legal  one,  and  as  he  needs  no  aid 
from  a  chancellor  for  its  recognition  or  enforcement,  it  ought  to 
prevail  asagainst  any  purely  equitable  claim  arisingsubsequently 
to  the  creation  and  acquisition  of  the  legal  right,  and  no  con- 
siderations of  public  policy  or  expediency  ought  ever  to  give  us 
pause  as  against  the  paramount  consideration  of  the  observance 
of  contracts  and  the  paramount  expediency  (to  put  it  on  the 
lowest  ground)  of  obtaining  money  to  build  railroads,  by  offering 
to  those  who  advance  it,  security  whose  priority  cannot  be  dis- 
puted. For  in  all  of  the  authorities  but  one,  which  have  been  re- 
ferred to,  the  contest  was  over  income,  and  a  claim  against  the 
corpvs  of  the  mortgaged  property  is  a  very  different  matter. 
The  first  serious  question,  therefore,  would  seem  to  be,  ought  there 
to  be  any  exception  at  all  ?  Can  there  ever  be  a  case  in  which 
the  mortgagee's  lien  against  the  road  itself  may  be  postponed  ? 
A  reference  to  the  opinion  of  Chief  Justice  Waite,  will  show  us 
that  this  question,  if  that  decision  is  to  be  followed,  must  be 
answered  in  the  aflBrmative,  and  that  in  certain  very  exceptional 
cases  the  right  of  the  bondhoMors,  even  as  ag-iinst  the  corptcs 
of  the  property,  must  give  way.  It  is  when  current  earnings, 
which  would  otherwise  have  boi^n  used  to  keep  down  current 
expenses,  are  taken  to  purchase  permanent  improvements,  and 
thus  to  add  to  the  value  of  the  mortgaged  property.  In  such 
a  ease  the  creditors  who  would  otherwise  have  been  paid  out  of 
the  earnings,  would  seem  to  have  a  reasonable  claim  agai;ist 
the  proceeds  of  the  property,  which  proceeds  have  thus  been 
swollen  at  their  (the  creditors')  expense.  After  observing;  that 
in  raanv  cases  the  income  of  the  road,  in  the  hands  of  the  re- 
ceiver,  should  be  taken  to  reimburse  those  creditors  whose  fund 
hf^s  been  used  for  permanent  improvements  or  for  the  payment 
of  interest  on  the  bonded  debt,  and  that  ordinarily  this  power 
of  appropriation  applies  only  to  the  income  of  the  receivership 
and  the  proceeds  of  **  moneyed  assets"  the  chief  justice  re- 
marks that  "  cases  may  arise  where  equity  will  require  the  use 
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of  the  proceeds  of  the  sale  of  the  mortgaged  property  in  the 
same  way,"  i.  e,  for  the  payment  of  claims  for  permanent  im- 
provements. When  the  property  is  in  course  of  administration 
by  the  court  it  not  unfrequently  happens  that  the  receivers  are 
obliged  to  take  the  current  income,  which  might  otherwise  have 
been  applied  to  the  payment  of  old  debts,  for  current  expenses, 
and  use  it  for  permanent  improvements,  and  as  in  this  way  the 
value  of  the  mortgaged  property  is  increased,  there  is  a  manifest 
equity  that  the  income  thus  diverted  from  its  legitimate  channel 
should  be  returned  out  of  the  proceeds  of  the  sale  of  the  corpus. 
More  than  this.  The  chief  justice  goes  on  to  say,  that  "the  same 
may  be  true  in  respect  to  expenditures  before  the  receivership.'' 
In  other  words,  where,  prior  to  the  appointment  of  a  receiver, 
the  income  of  the  road,  which  would  otherwise  be  used  to  pay 
for  current  supplies  and  labor,  is  taken  to  purchase  materials 
which  go  to  enhance  the  value  of  the  mortgaged  property,  the 
disappointed  creditors  are  entitled  to  be  made  whole,  at  all 
events  to  the  extent  of  the  fund  which  has  been  withdrawn  from 
them;  out  of  income  which  accrues  after  the  receiver  is  appointed 
or  even  out  of  the  proceeds  of  the  road  itself  when  sold. 

But  while  the  chief  justice  goes  to  this  extent,  he  is  never- 
theless careful  to  base  his  decision,  not  upon  any  general  equity 
on  the  part  of  the  laborers  or  material  men,  and  not  upon 
grounds  of  public  policy  or  expediency,  but  upon  this  limited 
and  distinct  equity,  viz.,  that  the  mortgagees  have  the  benefit 
of  that  which  should  have  gone  to  the  whole  or  a  part  of  the 
general  creditors,  and  that  the  payment  of  the  latter  is  not  a 
payment  out  of  a  fund  wlijch  belongs  to  some  one  else,  but  a 
restoration  of  what  justly  belongs  to  the  creditors.  "  VVhatever 
is  done  therefore,"  says  the  chief  justice,  "  must  be  with  a 
view  to  a  restoration  by  the  mortgage  creditors  of  that  which 
they  have  thus  inequitably  obtained.  It  follows  that  if  there 
lias  been  in  reality  no  diversion  there  can  be  no  resloratiorij  and 
that  the  amount  of  restoration  should  be  made  to  depend  upon 
the  amount  of  diversion." 

Of  course,  such  a  claim  upon  the  fund  realized  by  the  sale  oi 
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the  corpus  is  exceptional ;  but  we  may  be  sure  that  as  long  as 
the  courts  do  not  base  its  allowance  upon  too  broad  a  founda- 
tion, but  confine  it  within  the  narrow  limits  of  *' diversion  and 
restoration,"  the  right  of  the  material  men  and  laborers  will 
not  in  any  undue  form  interfere  with  the  legal  rights  of  mort- 
gagees. It  was  within  these  limits  that  the  court  acted  in 
Fosdick  vs.  Schall,  and  it  was  because  Schall  could  rely  only 
upon  his  general  equity  and  upon  general  considerations  of 
public  policy,  and  could  bring  forward  no  special  equity  as  a 
reason  for  interfering  with  the  rights  of  bondholders,  that  the 
court  refused  his  prayer. 

It  must  be  remembered,  however,  that  the  question  of  the 
amount  of  betterments  to  the  road  is,  practically,  a  very  diffi- 
cult one  to  determine.  "  The  very  use  of  these  improvements  " 
(to  quote  from  a  printed  brief  wbich  has  kindly  been  sent  to 
md  during  the  last  few  days)  "  as  well  as  the  rest  of  the  property, 
involves  wear  and  tear,  deterioration  and  decay ;  and  to  com- 
pel bondholders  to  restore  to  the  fund  all  the  earnings  produced 
by  the  wear  and  tear,  deterioration  and  decay  of  the  property, 
and  also  to  compel  them  to  pay  in  full  the  prime  cost  of  the 
thing  itself,  would  be  grossly  inequitable."  It  would,  in  short, 
be  simply  to  improve  them  out  of  their  security.  If,  therefore, 
tliis  doctrine  is  to  be  applied  in  future  it  must  be  with  this 
qualification,  viz.,  that  the  material  men  must  submit  to  a 
proper  deduction  or  discount  on  their  claims  by  reason  of  wear 
and  tear. 

Thij^  ground  taken  by  the  Supreme  Courtis,  however,  it  is 
submitted,  not  only  the  proper  rule  to  apply  in  cases  such  as 
the  one  then  before  it,  but  c\lso  furnishes  the  proper  test  to  make 
use  of  when  the  fund  for  distribution  arises  solely  from  tolls 
and  income.  This  leads  us  to  the  consideration  of  the  limita- 
tions under  which  the  income  of  the  road  in  the  hands  of  re- 
ceivers may  be  applied  to  the  payment  of  matured  and  matur- 
inf^  debts  for  labor  and  supplies. 

Sufficient,  perhaps,  has  been  already  said  to  show  that  the 
supply  and  wages  claimants  cannot  safely  have  their  claims 
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allowed  upon  any  general  principles  such  as  have  been  ad- 
vanced in  some  of  the  authorities  which  have  been  cited.  Any 
one  who  will  carefully  consider  the  learned  opinion  delivered  by 
Mr.  Justice  Gofer  in  Douglass  vs,  Cline  will,  it  is  believed,  be 
led  to  the  conclusion  that  any  such  general  doctrine  would  logi- 
cally lead  to  a  distribution  of  the  income  in  receiver  s  bands 
among  all  the  general  creditors  paripassu,  for  the  general  equity 
of  the  man  who  loans  money  to  buy  supplies  and  pay  hands  is  just 
as  great  and  ought  to  be  just  as  persuasive  as  the  general  equity 
of  laborers  and  vendors  of  material ;  but  no  one  has  (so  far  as  is 
known  to  me)  contended  that  the  unsecured  creditor  for  money 
loaned,  has  any  such  equity  as  would  entitle  him  to  interfere, 
as  against  a  bondholder  whose  receiver  had  produced  the  fund. 
There  must,  then,  be  some  special  equity  shown  by  the  laborer 
or  material  man.  What  are  these  equities  ?  Without  professing 
to  give  a  catalogue  of  them,  there  are  at  least  three  cases  in 
which  the  bondholders  ought  (it  seems)  to  be  compelled  to 
recognize  the  rights  of  the  wages  and  supply  creditors. 

Where  the  receipts  of  the  road  prior  to  the  filing  of  the  fore- 
closure bill  have  been  used  to  pay  for  permanent  improvemenia, 
and  the  current  expenses  have  remained  unpaid,  the  income 
which  subsequently  comes  into  the  hands  of  the  receiver  should 
be  used  to  pay  those  expenses.  This  is  because  the  mortgagees 
have  got  the  benefit  of  something  to  which  they  were  not  legiti- 
mately entitled,  and  which  they  ought  therefore  to  restore. 
Admitting  that  they  are,  either  by  general  law,  or  by  statute,  or 
by  special  provisions  in  the  mortgage,  entitled  to  earnings  of 
the  road,  it  is  the  net  income,  not  the  gross  receipts,  to  which 
they  can  lay  claim.  In  the  Williamsport  and  Elmira  case, 
Judge  Strong  pointed  this  out  very  clearly,  and  it  was  upon 
this  ground  that  he  refused  the  bondholders'  petition  to  modify 
the  order.  This  is  a  case  of  a  diversion  of  a  fund  from  one 
class  of  creditors  and  its  subsequent  restitution. 

Again,  where  the  receipts  have  for  any  reason  happened  to 
accumulate  immediately  prior  to  the  appointment  of  the 
receiver,  and  are  turned  over  to  him,  this  fund  should  of  course 
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be  applied  to  the  payment  of  maturing  indebtedness  for  labor 
and  supplies.  It  is  (in  the  case  supposed)  a  part  of  the  gross, 
and  not  of  the  net  income,  and  the  mortgagees  have  no  right  to 
it.  This  is  not  a  case  of  diversion  of  a  fund ;  it  is  simply  the 
case  of  it«  accidental  preservation  and  its  subsequent  payment 
to  the  parties  to  whom  it  ought  to  have  gone.  » 

An  illustration  of  this  is  afforded  by  the  recent  decision  in 
the  La  Moille  Valley  Railroad  Company  case  (Poland  va.  The 
La  Moille  Valley  R.  R.  Co.  et  al)  by  the  Supreme  Court  of 
Vermont,  with  a  copy  of  the  opinion  of  Judge  Powers  in  which 
I  have  been  recently  favored.  In  this  case,  a  bill  was  filed  by 
the  trustee  under  what  was  known  as  a  preference  mortgage, 
against  the  mortgagors  and  certain  lien  holders,  including  bond- 
holders under  two  other  mortgages,  and  creditors  for  materials. 
Among  the  questions  which  arose  in  the  cause  was  whether 
the  creditors  for  supplies  and  labor  had  priority  over  mortga- 
gees, quoad  certain  chattels  which  were  covered  by  the  mort- 
gages, but  which,  under  the  Vermont  statute,  were  mortgaged 
subject  to  the  lien  of  such  creditors.  The  Master's  report 
showed  that  this  chattel  property  had  been  taken  by  the  receiv- 
ers ;  that  it  had  been  of  suflBcient  value  to  satisfy  the  creditors' 
claims ;  that  it  had  been  used  by  the  receiver  in  operating  the 
road,  and  had  been  partly  consumed  and  destroyed  by  such 
use ;  and  that  the  residue  had  been  by  that  use  much  depre- 
ciated in  value.  Upon  this  state  of  facts  it  was  ruled  that  the 
creditors  for  materials  were  entitled  to  payment  out  of  the  net 
iDCome  earned  by  the  receiver,  as  in  this  way  alone  could  they 
be  reimbursed  for  the  loss  and  deterioration  of  the  property 
which  would  otherwise  have  been  applicable  to  the  payment  of 
their  debts,  and  which  passed  into  the  hands  of  the  receiver, 
sabject  to  their  rights.  "  The  claims  of  these  creditors,"  says 
Judge  Powers,  "are  for  current  expenses  of  the  road.  They 
shoald  have  been  paid  by  the  mortgagor  out  of  the  earnings. 
If  the  earnings  had  been  kept  intact,  and  on  the  appointment 
of  the  receivers  had  been  delivered  to  them  in  cash,  would 
not  a  Court  of  Equity  order  that  they  be  first  applied  in 
12 
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satisfaction  of  all  back  arrearages  of  expenses  incurred  by  the 
mortgagor  in  the  operation  of  the  road  ?"  And  further  on,  the 
learned  Judge  remarks :  "  It  is  to  be  noted  that  this  application 
of  net  income  is  merdy  paying  an  obligation  that  equUahly 
rested  upon  a  portion  of  the  property  seized  by  the  receivers, 
and  \^hich  has  been  largely  consumed  to  the  advantage  of  the 
mortgagee,  and  thus  consumed  upon  the  mortgagee's  express 
request/'  i,  e,,  by  his  prayer  to  have  the  road  operated  by  a 
receiver.  In  other  words,  the  learned  Judge  does  not  ground 
the  relief  which  he  administers,  upon  general  equities  or  upon 
vague  considerations  of  public  policy,  but  upon  the  distinct  and 
precise  equities  which  are  indicated  in  Fodick  vs.  Schall. 

Still  again,  where  gross  income,  prior  to  the  receiver's  ap- 
pointment, has  been  used  to  pay  interest  on  bonded  debt,  and 
the  current  indebtedness  of  the  road  has  thus  been  sufiFered  to 
accumulate,  the  net  income,  subsequently  earned  by  the  receiver, 
should  be  used  to  make  good  the  deficiency  for  current  expenses 
thus  created.     This,  also,  is  a  case  of  diversion  and  restoration. 

In  short,  where  the  gross  income  has  been  used,  directly  or 
indirectly,  for  the  benefit  of  mortgagees,  and  current  debts  have 
thus  accumulated,  there  is  a  special  equity  on  the  part  of  the 
holders  of  the  latter  that  the  assets  of  the  insolvent  corporation 
should  be  so  marshalled  that  they  may  be  restored  to  the  rights 
of  which  they  have  been  deprived  for  the  benefit  of  the  bond- 
holders. 

But,  while  all  these  concessions  are  made  to  labor-claims,  it 
is  respectfully  submitted  that  the  courts  should  go  no  further, 
and  that  the  limitations  which  have  been  classifiied  above  and 
which  have  attemj^ted  to  be  deduced  from  the  latest  and  best 
considered  authorities  upon  the  subject,  should  not  be  overstepped. 
Therefore,  where  cases  arise,  in  which,  prior  to  the  receiver's  ap- 
pointment, current  earnings  have  been  faithfully  used  to  pay 
current  debts  for  supplies  and  work,  but  have  been  found  to  be 
insufficient,  there  ought  to  be  no  order  for  an  allowance  for  the 
payment  of  arrears  which  have  thus  accumulated,  out  of  income 
which  afterwards  comes  into  the  hands  of  the  receiver.    The 
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rea'5on  would  seem  to  be  plain.  In  such  «i  case  there  has  been 
no  diversion  of  funds  from  one  class  of  creditors  Lo  the  advantatre 
of  another.  The  mortgagees  cannot  be  asked  to  restore  any- 
thing, for  they  have  taken  nothing  from  others.  No  equity  then 
exists  on  the  part  of  the  wages  and  labor-claims,  except  the 
general  equity  that  every  creditor  ought  to  be  paid  what  is  owing 
to  him;  and  in  the  administration  of  such  an  equity  (if  it  can 
be  so  termed)  as  that,  it  is  going  rather  far  to  ask  the  Courts  to 
throw  legal  rights  and  priorities  overboard. 

If  the  above  views  are  correct,  it  will  be  observed  that  the 
question  of  making  an  order  for  the  payment  of  amounts  due  for 
supplres  and  labor  out  of  income,  must  be  one,  not  of  arbitrary 
discretion,  but  pretty  much  oi  accounting.  If,  upon  examining 
into  the  affairs  of  the  company,  the  accounts  show  a  diversion 
of  income  from  current  expenditures  and  its  application  to  the 
i)enefit  of  the  mortgagees,  to  that  extent  the  mortgaged  property 
ought  to  refund  ;  but  if  it  should  appear  that  there  has  been  no 
such  diversion,  then  no  claim  for  restoration  can  fairly  be  made 
upon  the  mortgaged  property,  and  no  order  for  the  payment  of 
amounts  due  and  maturing  for  supplies  and  wages  should  be 
made. 

There  is  also  another  qualification,  which  all  the  cases  unite 
in  saying  must  be  attached  to  the  labor  and  supply  claims,  viz., 
that  of  time.  The  orders  in  such  cases,  as  is  well  known,  usu- 
ally provide  that  only  those  liabilities  which  have  been  incurred 
within  a  few  months  (generally  four  or  six)  prior  to  the  ap- 
pointment of  the  receiver,  shall  be  entitled  to  the  benefit  of  the 
order.  The  justice  of  this  is  obvious,  as  otherwise  there  would 
be  an  enforced  accumulation  of  arrears  of  interest  upon  the 
bonds,  against  which  the  bondholders  would  have  no  means  of 
protecting  themselves.  Hence  the  laches  of  the  material  men 
and  laborers  should  properly  bar  their  equities. 

The  third  species  of  property  in  reference  to  which  the  ques- 
tiou  under  consideration*  is  likely  to  arise,  is  that  which  may 
have  been  acquired  after  the  execution  of  the  mortgage,  but 
which  is  nevertheless  covered  by  its  terms.     It  is  submitted 
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that  so  far  as  the  fund  which  may  be  before  the  court  for  dis- 
tribution is  made  up  of  the  proceeds  of  after-acquired  personal 
property,  its  application  to  the  payment  of  the  demands  of 
claimants  must  depend  not  so  much  upon  legal  priorities  as 
upon  equitable  rights,  and  this  for  the  simple  reason  that  it  is 
in  equity  alone  that  after-acquired  property  is  supposed  to  pass 
by  the  conveyance,  and  to  be,  therefore,  bound  for  the  mortgage 
debt.  Possibly  this  ought  to  have  some  weight  when  in  dis- 
tributing the  fund  in  any  given  case,  that  fund  is  made  up 
partly  of  the  proceeds  of  such  property. 

In  determining,  then,  the  grounds  upon  which  the  rights  of 
material  men  and  laborers  may  be  asserted  as  against  mortga- 
gees, we  may  conclude 

(1.)  That  considerations  of  public  policy,  public  convenience, 
or  public  safety,  do  not  furnish  suflSciently  definite  and  satisfac- 
tory reasons  for  interfering  with  the  rights  of  bondholders,  and 
that  when  these  are  the  only  grounds  upon  which  the  court  is 
asked,  in  any  given  case,  to  give  priority  to  supply  and  wages 
chiims,  the  application  should  be  refused. 

(2.)  That  the  general  rule  that  he  who  seeks  equity  must  do 
equity  is  applied  too  loosely,  if  it  is  construed  to  mean  that 
merely  because  mortgagees  ask  for  the  equitable  remedy  of  re- 
ceivership, they  must  submit  to  any  conditions  which  the  court 
may  see  fit  to  enforce  in  view  of  the  supposed  meritorious 
character  of  later  claims. 

But  (3)  that  where  the  special  equity  of  diversion  and  resto- 
ration exists,  the  bondholders  may  be  fairly  compelled  to  give 
way  to  the  extent,  at  least,  of  restoring  the  property,  which  has 
been  diverted  for  their  benefit,  to  its  legitimate  channel;  and 
that  in  so  doing  the  court  will  be  influenced  not  a  little  by  the 
three  considerations  of  the  right  of  the  mortgagees,  under  the 
terms  of  the  mortgage,  to  an  immediate  possession  of  the 
property ;  of  the  equitable  nature  of  the  mortgagee's  title  to 
after  acquired  personalty ;  and  of  the  laches  (if  any)  on  the 
part  of  the  material  men  and  laborers  in  asserting  their  claims. 
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Dnder  tliese  rules  and  with  tbese  qualifications  it  i 
that  the  courts  may  administer  relief  in  cases  of  ra 
ceiverahip  with  some  greater  degree  of  precision  and  E 
careful  regard  to  well  settled  legal  doctrines,  tlian  hai 
some  instances,  displayed.  Whether  this  end  should  1 
by  uniform  legislation  is  a  subject  which  deserves 
but  the  present  discussion  of  which  would  seem  to  be 
by  the  length  already  reached  by  this  paper. 


BEAD   BT 

HENRY   D.    HYDE. 


^tradition  between  the  States, 

Among  the  many  laws  relating  to  the  administration  of  just- 
ice, it  is  doubtful  if  any  one  has  furnished  the  occasion  for  more 
theoretical  discussion,  by  courts,  public  men,  and  writer^,  than 
the  law  of  extradition  between  the  several  states  of  tho  Union, 
and  yet,  very  little  is  known  of  the  actual  practice  under 
the  law,  and  of  what  has  been  really  settled.  This  is  largely 
owing  to  the  fact  that  the  executives  of  the  several  stites,  who 
are  charged  with  carrying  out  the  provisions  of  the  Constitu- 
tion, are  frequently  changed,  and  that  no  method  has  ever  been 
adopted  for  preserving  the  records  of  contested  extradition  cases, 
and  thereby  securing  uniformity  of  practice.  In  the  preparation 
of  this  article  the  executive  archives  of  seven  of  the  states  have 
been  examined,  but  in  no  instance  has  there  been  found  any- 
thing like  a  complete  record  of  cases,  or  a  classification  of  such 
papers  as  have  been  preserved.  If  each  state  would  preserve  all 
the  papers  relating  to  extradition,  in  files  by  themselves,  and  have 
an  abstract  of  the  same  published  each  year,  much  would  be 
accomplished  towards  securing  a  more  uniform  practice  than 
has  heretofore  existed. 

The  whole  authority  for  delivering  up  a  fugitive  from  justice 
is  found  in  a  few  words  of  the  Constitution  of  the  United  States, 
and  were  such  authority  wanting  it  would  hardly  be  for  the 
interest  of  any  state  ta^retain  in  its  midst  persons  guilty  of 
crime. 

(187) 
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As  early  as  1643,  in  the  Articles  of  Confederation  between 
the  plantations  under  the  government  of  Massachusetts,  the 
plantation  under  the  government  of  New  Plymouth,  the  planta- 
tions under  the  government  of  Connecticut  and  the  government 
of  New  Haven,  with  the  plantations  in  combination  therewith, 
provided  for  the  delivering  up  of  fugitive  criminals,  and  Article 

4  of  the  Articles  of  Confederation  between  the  thirteen  colonies 

« 

contained  a  provision  similar  to  that  found  in  the  Constitution, 
which  was  repeatedly  enforced  prior  to  the  adoption  of  the  Con- 
stitution. 

The  provision  of  the  Constitution,  Article  4,  section  2,  is  as 
follows:  "A  person  charged  in  any  state  with  treason,  felony 
or  other  crime,  who  shall  flee  from  justice,  and  be  found  in  an- 
other state,  shall,  on  demand  of  the  executive  authority  ol  the 
state  from  which  he  fled,  be  delivered  up  to  be  removed  to  the 
state  having  jurisdiction  of  the  crime."  It  is  not  the  purpose 
of  this  paper  to  discuss  or  review  the  decisions  that  have  sought 
to  explain  this  plainly  stated  provision  of  the  Constitution,  nor 
in  detail  to  recall  the  many  and  often  heated  discussions  be- 
tween the  executives  of  difierent  states  in  relation  thereto,  but 
rather  in  a  brief  way  to  throw  some  light  upon  the  practice  as 
it  actually  exists  in  the  different  states. 

The  original  drafi  of  this  provision  as  reported  by  the  Com- 
mittee to  the  Federal  Convention  provided  for  delivering  up  of 
any  person  charge<l  with  treason,  felony,  or  high  misdemeanor, 
but  the  words  *'  high  misdemeanor  "  were  stricken  out  by  the 
Convention,  and  the  words  **  other  crime  ^'  inserted. 

It  was  five  years  after  the  adoption  of  the  Constitution  before 
Congress  passed  any  law  to  facilitate  the  delivery  of  fugitive 
criminals,  and  then  only  upon  the  suggestion  of  President  Wash- 
ington, who  was  moved  to  act  because  of  a  controversy  between 
the  Governors  of  Virginia  and  Pennsylvania.  This  controversy 
grew  out  of  a  demand  made  by  Governor  Mifflin,  of  Pennsyl- 
vania, upon  Governor  Randolph,  of  Virginia,  for  the  surrender 
of  three  persons  charged  with  kidnapping  a  free  negro  in  Penn* 
sylvania,  and  selling  him  into  slavery  in  Virginia. 
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Governor  Randolph  referred  the  matter  to  his  attorney-gen- 
eral, who  reported  adversely,  claiming  that  the  oflfence  was  not 
of  such  a  character  as  was  included  in  the  words  ''  treason, 
felony,  and  other  crime,"  and  that  there  could  be  no  delivery 
and  removal  until  Congress  by  law  had  prescribed  the  manner. 
Governor  Randolph  thereupon  declined  to  make  the  delivery, 
and  Governor  Mifflin  sent  all  the  papers  to  President  Washing- 
ton who  referred  them  to  Edmund  Randolph,  then  attorney- 
general  of  the  United  ^States,  who  gave  an  opinion  differing  from 
that  of  the  attorney-general  of  Virginia,  and  thereupon  Congress 
took  up  the  matter,  and  passed  the  law  of  February  12,  1793, 
Revised  Statutes,  Sections  5,278  and  5,279,  which  still  remains 
in  force,  and  has  never  been  changed  except  in  some  verbal 
respects  at  the  time  of  the  revision  of  the  United  States  Statutes ; 
it  is  as  follows  : 

*'  Whenever  the  executive  authority  of  any  state  or  territory 
demands  any  person,  as  a  fugitive  from  justice  of  the  executive 
authority  of  any  state  or  territory  to  which  said  person  has  fled, 
and  produces  a  copy  of  an  indictment  found,  or  an  affidavit 
made  before  a  magistrate  of  the  state  or  territory,  charging 
the  person  demanded  with  having  committed  treason,  felony, 
or  other  crime,  certified  as  authentic  by  the  governor  or  chief 
magistrate  of  the  state  or  territory  from  whence  the  person  so 
charged  has  fled,  it  shall  be  the  duty  of  the  executive  authority 
of  the  state  or  territory  to  which  such  person  has  fled,  to  cause 
him  to  be  arrested  and  secured,  and  to  cause  notice  of  the  arrest 
to  be  given  to  the  executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to  receive  the  fugitive, 
and  to  cause  the  fugitive  to  be  delivered  to  such  agent  when  he 
shall  appear.  If  no  such  agent  appears  within  six  months  from 
the  time  of  the  arrest,  the  prisoner  may  be  discharged.  All 
costs  or  expenses  incurred  in  the  apprehending,  securing,  and 
transmitting  such  fugitive  to  the  state  or  territory  making  such 
demand,  shall  be  paid  by  such  state  or  territory. 

"Any  agent  so  appointed  who  receives  the  fugitive  into  his 
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custody,  shall  be  empowered  to  transport  him  to  the  state  or 
territory  from  which  he  has  fled." 

By  the  terms  of  this  law,  a  demand  can  only  be  made  for  a 
fugitive  from  justice  who  has  fled  to  another  state  from  ^^^ 
in  which  the  offence  was  committed — and  in  practice  this  ^^ 
required  to  be  proved  as  a  fact  separate  from  the  allegaUou* 
contained  in  the  indictment  or  affidavit  charging  t^je  crime. 

What  constitutes  a  fugitive  from  justice  has  been  much  <3is- 
cussed,  and  as  only  such  a  person  can  be  delivered  ap,  ^^® 
question  is  vital.  The  question  was  recently  considered  ^^^'^ 
much  persistency  on  both  sides,  by  Governor  Robinson  of  ^^^ 
York,  and  Governor  Bedle  of  New  Jersey,  Governor  Rot)"''^^" 
declining  to  surrender  one  Baldwin,  for  an  alleged  conspir^^7 
to  defraud,  on  the  ground  that  he  was  not  in  New  Jersey^  '^^^ 
in  New  York,  at  the  lime  the  alleged  offence  was  commi^^'' 
and  therefore  could  not  have  fled  from  New  Jersey,  and  C'^uin 
not  be  stopping  in  New  York  as  a  fugitive  from  justice. 

The  constitution  and  law  of  the  United  States  seems  to  p'"°" 
vide  only  for  the  surrender  of  such  persons  as  have  &eci»  ^"^^ 
are  fugitives  from  justice.  This  provision  is  essentially  diflfe''^'^^ 
from  that  usually  contained  in  treaties  with  other  nations,  vvh^'*^ 
it  is  provided  that  certain  criminals  found  in  a  foreign  coiiD^^J 
shall  be  delivered  up.  The  constitution  seems  to  be  limited  ^o 
those  persons  who  actually,  and  not  constructively  have  *^^^^ 
personally  present  in  the  state  where  the  crime  w«vs  eomnoitt^> 
and  then  have  fled  to,  and  are  found  in  another  stixte,  and  does 
not  apply  to  persons  who  are  merely  found  in  another  state, 
than  that  in  which  the  crime  was  committed.  At  least  ^"'^ 
view  is  in  accordance  with  the  general  practice. 

The  further  question — when  is  a  man  who  has  committed 
crime  in  one  state  and  gone  into  another  state,  a  fugitive  f^ 
justice,  has  also  been  often  discussed  ;  but  the  general  practj 
is  to  accept  the  affidavits,  stating  the  fact  that  the  party  cUln^^ 
is  a  fugitive  from  justice,  if  he  has  left  the  state  where  the 
offence  was  committed,  since  the  commission  of  the  ofienee 
without  inquiring  into  the  motive  that  induced  him  to  leave, 
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but  still  the  fact  that  he  is  a  fugitive  from  justice  is  an  inde- 
pendent fact  to  be  proved,  and  is  not  inferred  from  the  indict- 
ment or  complaint  and  presence  of  tho  party  claimed,  within 
the  state  on  which  the  demand  is  made. 

One  of  the  questions  raised  between  the  governors  of  Penn- 
sylvania and  Virginia  in  the  case  already  referred  to,  was,  what 
oflFence  the  tej'm  *'  other  crime  "  included.  Many  have  claimed 
that  it  means  high  crimes  or  misdemeanors,  and  the  law  of  the 
State  of  Connecticut  only  provides  for  delivering  up  persons 
charged  with  treason,  felony,  or  high  crimes. 

Governor  Seward  insisted  on  refusing  to  deliver  up  a  party 
charged  with  slave-stealing  on  demand  of  the  governor  of  Vir- 
ginia, on  the  ground  that  the  words  "other  crimes"  only  ap- 
plied to  such  crimes  as  were  recognized  by  the  laws  of  the 
state  upon  which  the  demand  was  made,  or  such  as  were  re- 
garded as  crimes  by  "common  consent  of  civilized  nations." 

This  objection  is  now  rarely  taken,  and  "  other  crime  "  is  re- 
garded as  including  all  criminal  offences  other  than  treason 
and  felony. 

The  demand  or  requisition  is  accompanied  by  a  certified 
copy  of  the  indictment,  or  of  the  affidavit  or  complaint  charging 
the  offence.  When  the  demand  is  accompanied  by  an  indict- 
ment it  is  usually  accepted  as  proof  of  the  offence,  if  in  general 
terms  it  describes  the  offence  with  usual  allegations  of  time  and 
place. 

If,  however,  instead  of  an  indictment  the  demand  is  accom- 
panied by  a  complaint  or  affidavit  charging  the  offence,  inde- 
pendent and  other  proof  of  such  facts  as  constitute  the  offence 
charged,  with  time  and  place,  is  required.  As  the  evidence  of 
the  crime  charged  must  be  satisfactory  to  the  governor  upon 
whom  the  demand  is  made,  this,  with  the  question  of  when  a 
party  is  a  fugitive  from  justice,  has  furnished  the  open  door  for 
refusal  when  for  any  reason  a  governor  has  been  unwilling  to 
deliver  up  the  party  claimed.  The  language  of  the  constitution 
and  of  the  act  of  the  United  States,  taken  literally,  makes  no 
exception,  and  leaves  no  discretion  with  the  executive  upon 
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whom  the  demand  is  made,  and  yet  the  practice  is  universal 
that  the  party  demanded  is  not  delivered  up  if  he  is  held  in 
custody,  or  is  under  recognizance  to  answer  for  any  offence 
against  the  laws  of  the  state  where  he  is  found,  or  the  laws  of 
.  the  United  States. 

In  the  famous  case  of  Kentucky  vs.  Dennison,  24  Howard, 
66,  where  Governor  Dennison,  of  Ohio,  refused  to  deliver  up 
on  demand  of  Governor  MagoflSn,  of  Kentucky,  one  Willis  Lago, 
charged  with  helping  a  slave  to  escape  from  his  owner  in  Ken- 
tucky, an  application  was  made  to  the  Supreme  Court  of  the 
United  States  for  a  mandamus  to  compel  Governor  Dennison  to 
make  the  delivery,  but  the  court  unanimously  held,  the  opinion 
being  by  Chief  Justice  Taney,  that :  "  If  the  governor  of  Ohio 
refuses  to  discharge  this  duty,  there  is  no  power  delegated  to  the 
general  government,  either  through  the  judicial  department  or 
any  other  department,  to  use  any  coercive  means  to  compel  him/' 

Taylor  vs,  Taintor,  16  Wallace,  366,  was  an  action  brought 
upon  a  bail  bond  by  the  treasurer  of  the  state  of  Connecticut 
against  the  principal  and  sureties,  upon  the  following  facts: 
One  McGuire  was  arrested  in  Connecticut  on  a  charge  of  grand 
larceny.  He  recognized  to  appear  at  the  next  term  of  court 
with  two  sureties,  and  being  released  from  custody  went  to  the 
state  of  New  York.  While  there  he  was  delivered  up  to  the 
state  of  Maine,  on  a  requisition  in  due  form,  on  the  charge  of 
burglary  committed  in  Maine  prior  to  the  alleged  larceny  in 
Connecticut.  The  sureties  set  up  in  defence  that  it  was  impos- 
sible for  them  to  produce  McGuire  as  provided  in  the  bond, 
because  of  his  surrender  by  the  governor  of  New  York  to  the 
governor  of  Maine,  and  that,  therefore,  they  were  discharged; 
but  the  court  held  otherwise,  and  in  a  majority  opinion  of  the 
United  States  Supreme  Court,  which  seems  to  be  the  prevailioS 
form  adopted  by  that  court  for  settling  doubtful  questions^  ^^' 
Justice  Swayne  says :  "  Where  a  demand  is  properly  made  by 
the  governor  of  one  State  upon  the  governor  of  another,  the 
duty  to  surrender  is  not  absolute  and  unqualified.  It  dep^^"^ 
upon  the  circumstances  of  the  case." 
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He  farther  says.  "Had  the  facts  been  made  known  to  the 
executive  of  New  York  by  the  sureties  at  the  proper  time,  it 
is  to  be  presumed  he  would  have  ordered  McGuire  to  be  de- 
livered to  them,  and  not  to  the  authorities  of  Maine/' 

By  these  decisions  it  appears  that  the  power  and  duty  to 
decide  each  case  rests  with  the  executive  alone,  and  to  ascer- 
tain the  practice  which  has  been  adopted  in  the  several  states, 
it  is  necessary  to  turn  to  the  laws  of  these  states ;  but  before 
doing  so  it  may  be  proper  to  state  that  the  governors,  in  claim- 
ing a  fugitive,  often  seem  to  use  but  little  judgment  in  making 
the  request,  assuming  that  the  executive  upon  whom  the  de- 
mand is  made  will  not  make  the  delivery  without  careful  exami- 
nation, and  curiously  enough,  we  found  among  the  executive 
files  of  one  of  the  states,  private  notes  which  had  been  sent  in 
two  different  cases  by  the  governors  making  the  demand,  ex- 
pressing doubt  as  to  whether  the  parties  claimed  should  be 
delivered  up. 

All  but  eleven  of  the  states  have  passed  laws  upon  the  subject. 

In  seven  of  the  states,  viz. :  Illinois,  Kansas,  Colorado,  Ar- 
kansas, Mississippi,  Missouri,  and  Georgia,  the  statutes  provide 
in  substance  that  when  the  executive  of  any  other  state  or 
territory  having  complied  with  the  requirements  of  the  Act  of 
Congress  of  February  12,  1793,  shall  make  demand,  it  shall  be 
the  duty  of  the  executive  upon  whom  the  demand  is  made  to 
issue  his  warrant  and  deliver  up  the  person  so  demanded. 

Massachusetts,  New  Hampshire,  Wisconsin,  Minnesota,  Maine, 
and  Connecticut,  have  laws  substantially  alike,  except  that  in 
Connecticut,  as  before  stated,  the  statute  includes  only  persons 
charged  with  treason,  felony,  or  high  crime;  and  in  Maine 
there  is  no  provision  for  taking  the  opinion  of  the  attorney- 
general. 

In  Massachusetts  the  law  is  as  follows : 

Fugitives  from  Jtiatice. 

Segtion  1.  The  governor  of  this  state,  in  any  case  author- 
ized by  the  constitution  and  laws  of  the  United  States,  may, 
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on  demand,  deliver  over  to  the  executive  of  any  other  stfvte  or 
territory,  any  person  charged  therein  with  treason,  felony,  or  other 
crime ;  or  may  on  application  appoint  an  agent  to  demand  of  the 
executive  authority  of  any  other  state  or  territory  any  s^ch 
offender  fleeing  from  the  justice  of  this  state:  provided^  ^^^ 
such  demand  gr  application  is  accompanied  by  sworn  evi<i^'^^ 
that  the  party  charged  is  a  fugitive  from  justice,  and  hy  sb  duly 
attested  copy  of  an  indictment,  or  a  duly  attested  copy  ^^  ^ 
complaint  made  before  a  court  or  magistrate  authoriz^'^  ^ 
receive  the  same;  such  complaint  to  be  accompanied  by  a-flBda- 
vits  to  the  facts  constituting  the  offence  charged  by  persons 
having  actual  knowledge  of  and  such  further  evidence  ii^  ^"P" 
port  thereof  as  the  governor  may  require. 

Section  2.  When  such  demand  or  application  is  ma<3^7  ^"^ 
attorney-general  or  other  prosecuting  oflScer  shall,  if  the    B^^' 
ernor  requires  it,  forthwith  investigate  the  grounds  tb^^^^* 
and  report  to  the  governor  all  the  material  facts  which  ^^J 
come  to  his  knowledge,  with  an  abstract  of  the  evidence  m 
the  case,  and  especially  in  the  case  of  the  person  deniaO<^^^> 
whether  he  is  held  in  custody,  or  is  under  recognizan^^  ^^ 
answer  for  any  offence  against  the  laws  of  this  state  or  ot   ^'^^ 
United  States,  or  by  force  of  any  civil  process,  with  an  op*'^*^" 
as  to  the  legality  or  expediency  of  complying  therewith. 

Section  3.  If  the  governor  is  satisfied  that  the  demand  ^^ 
conformable  to  law,  and  ought  to  be  complied  with,  he  sbaU 
issue  his  warrant,  under  the  seal  of  the  commonwealth,  to  some 

m 

oflScer  authorized  to  serve  warrants  in  criminal  cases,  dir^^^^^S 
him,  at  the  expense  of  the  agent  making  the  demand,  at  a  ^^^® 
designated  in  the  warrant,  to  take  and  transport  such  person 
to  the  line  of  this  state,  and  there  deliver  him  over  to  s^^^ 
agent;  and  such  ofScer  may  require  aid  as  in  criminal  cas^^- 

Section  4.  No  person  arrested  upon  such  warrant  sha'I 
delivered  over  to  euch  agent  of  a  state  or  territory  until  b©  '^^ 
been  notified  of  the  demand  made  for  his  surrender,  and  ^^ 


opportunity  to  apply  f< 
siicli  right  of  tho  offici 
writ  is  applied  for,  not 
hearing  tbereon,  shall 
prosecuting  officer  for 
made."    G.  S.,  ch.  177 

The  law  of  Indiana  [ 
warrant  commanding  t 
before  a  circuit  or  com 
the  examination  of  wit: 
with  the  fugitive  dema 
where  it  shall  be  clearl 
nation  that  the  alleged 
of  the  alleged  offence  i. 

In  Kentucky  the  gc 
the  fugitive  before  son 
to  determine  the  queati 

In  Alp,bama  an  exer 
judicial  proceeding  mi 
before  the  magistrate. 

In  California  the  law 
except  tliat  the  receivi 
dence  is  discretionary; 

In  Oregon  the  law 
that  the  governor  may, 
up  the  fugitive  even  wl 
under  the  laws  of  the  a 

In  Louisiana  the  gov 
a  fugitive,  and  it  shall 
his  guilt  of  the  person  i 
Ilia  apprehension  and 
charged  been  committee 

In  Ohio  the  governoi 
application  is  accorapa 
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charged  is  a  fugitive  from  justice,  that  the  application  is  marie 
in  good  faith  for  the  punishmeut  of  crime,  and  not  for  the  pur- 
pose of  collecting  a  debt,  or  of  removing  the  fugitive  to  a  for- 
eign jurisdiction  with  a  view  to  serve  him  with  civil  process, 
provided  also  that  the  application  be  accompanied  by  a  duly 
attested  copy  of  the  indictment  or  complaint,  such  complaint  to 
be  accompanied  by  aflSdavits  of  the  facts  charged  by  peraons  hav- 
ing actual  knowledge  thereof,  and  such  further  evidence  in  sup- 
port thereof  as  the  governor  may  require.  The  attorney-general 
shall  also  examine  and  report  upon  the  case  when  requested. 
If  the  governor  decides  that  it  is  proper  to  comply  with  the 
demand,  he  shall  issue  his  warrant  and  cause  the  alleged  fugi- 
tive to  be  arrested  and  brought  before  some  judge  of  the  su- 
preme court  or  court  of  common  pleas,  who  shall  hear  the  case, 
and  upon  proof  as  to  the  charge,  adjudged  by  him  to  be  suffi- 
cient, shall  commit  the  person  claimed  to  jail,  giving  notice  to 
the  executive  making  the  demand,  or  his  agent;  R.  S.,  §§^5-97. 

In  Texas  the  law  adopts  the  words  of  the  constitution ;  R.S., 
art.  1022. 

In  Pennsylvania  the  alleged  fugitive,  when  arrested,  is  taken 
before  a  judge  of  a  court  of  record,  who  is  limited  in  his  en- 
quiry to  the  question  of  identification,  and  it  is  made  unlawful 
otherwise  to  take  a  party  out  of  the  state  on  a  criminal  charge, 
even  though  he  may  waive  the  proceedings  provided  for  by 
law ;  Purdon's  Dig.,  p.  2108. 

There  have  been  repeated  instances  where  governors  have 
decided  to  deliver  up  alleged  fugitives,  and  have  issued  their 
warrants  of  arrest,  and  then,  upon  receipt  of  further  informa- 
tion, have  revoked  the  same,  and  this  right  of  revocation  was 
affirmed  in  Work  vs.  Carrington,  34  Ohio  State  Reports,  64. 

The  general  assembly  of  Ohio,  on  March  25,  1870,  adopted 
a  **  joint  resolution  relative  to  the  surrender  of  persons  charged 
with  treason,  felony,  or  other  crimes,"  as  follows,  which  is: 

"Whereas,  The  clause  in  the  Constitution  of  the  United 
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States,  requiring  the  surrender  of  a  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  was  intended  to  subserve  only 
great  public  interests,  and  not  to  apply  to  trivial  offences,  or  to 
be  made  subservient  to  private  interests  by  being  used  to  enforce 
the  collection  of  debts,  or  to  remove  the  citizen  of  any  state 
into  a  foreign  jurisdiction  that  he  might  there  be  served  wibh 
civil  process. 

"And  whereas,  Great  abuses  have  recently  been  perpetrated 
in  this  regard  against  the  citizens  of  the  state. 

"And  whereas,  By  the  practice  of  all  the  states,  a  discretion 
has  been  recognized  as  proper  to  be  recognized  by  the  executive 
authority  of  each  state,  both  as  to  the  cases  in  which  a  requisi- 
tion shall  be  made  for  the  surrender  of  an  alleged  fugitive,  and 
as  to  those  in  which  the  demand  shall  be  granted,  and  it  is 
proper  that  this  discretion  should,  as  far  as  possible,  be  limited 
and  defined ;  therefore 

"Hesolved  by  the  OenercU  Aaaemhlyof  the  State  of  Ohio,  That 
the  executive  authority  of  this  state  in  its  action  under  said 
clause  of  the  Constitution  of"  the  United  States  should,  in  the 
opinion  of  the  general  assembly,  be  governed  by  the  following 
rule,  both  in  making  requisitions  on  other  states,  and  in  allow- 
ing requisitions  by  other  states  on  this  state,  namely  :  No  requi- 
sition shall  be  made  or  allowed  for  an  alleged  fugitive,  unless 
the  governor  be  clearly  eatisfied  that  the  requisition  is  sought 
or  made  in  good  faith  for  the  punishment  of  an  offence  within 
the  proper  meaning  of  the  said  clause  of  the  constituiion,  and 
that  it  is  not  sought  or  made  for  the  purpose  of  collecting  any 
debt  or  pecuniary  mulct,  or  for  the  purpose  of  removing  the 
alleged  fugitive  to  a  foreign  jurisdiction  with  a  view  there  to 
serve  him  with  civil  process." 

In  many  of  the  states  a  series  of  rules  have  been  adopted 
and  printed  regulating  the  practice,  and  which  are  gradually 
13 
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tending   to  secure  a  uniformity  of  procedure  in  the  different 
states.     In  a  note  are  the  rules  of  Vermont  and  of  New  York.* 


*  State  of  Vermont.  Executive  Depabtmestt, 

,  187  . 

Sir  : — The  attention  of  state's  attorneys,  sheriffs,  and  county  clerks  is  caWed 
to  the  requiremente  embraced  in  the  foUowini^  regulatinns : 

To  avoid  the  frecjuont  irregularities  and  defects  in  applications  to  the  gov- 
ernor for  requisitions  on  the  governors  of  other  states  for  the  surrender  of 
fugitives  from  justice,  the  following  rules  have  been  adopted  by  this  depart- 
ment,  and  will  be  strictly  enforced,  and  any  application  not  complying  'witu 
them  in  all  respecte  will  be  rejected,  without  inquiry  into  its  intrinsic  merits- 
Applications  for  requisitions  should  be  made  by  the  state's  attorney,  "f!^^ 
must  certify  that  he  approves  of  the  application ;  that  the  party  complai''*^'* 

of  is  a  fugitn  e  from  justice,  and  he  believes  is  at  the  time  in  the  state  of ^^' 

that  he  fled  from  this  state  before  arrest  could  be  made,  and  that  the   ends  of 
justice  require  that  he  should  be  brought  back  to  this  state  for  trial. 

If  the  application  is  made  upon  an  indictment,  a  certified  copy  thereof  must 
be  furnished  by  a  rlerk  of  the  court  in  which  it  was  found.  If  upon  aflSdajitt, 
the  qualification  of  thie  magistrate  before  whom  they  are  taken  must  be  ^ily 
certified,  and  the  magistrate  taking  them  must  certify,  that  in  his  opinion,  the 
parties  making  them  are  to  be  believed. 

The  state's  attorney  must  further  certify  that  if  the  facts  stated  in  the  affi- 
davits are  true,  thev  would,  in  his  opinion,  result  in  a  conviction. 

It  must  also  be  affirmatively  stated  whether  any  application  for  areq"i*!j'^° 
for  the  same  person  for  an  offence  arising  out  of  tne  tame  transaction  ha^  ^^^^ 
previously  made,  and  if  a  prior  application  has  been  made  any  new  facts  ap- 
pearing in  the  papers  must  be  specially  pointed  out 

The  state's  attorney  must  also  name  the  state  upon  which  the  reqaiai^*^'^.'' 
asked,  and  a  proper  person  to  whom  the  warrant  is  to  issue,  and  must  certily 
that  s»uch  person  has  no  private  interest  in  the  arrest  of  the  fugitive. 

Where  any  statements  are  made  on  information  and  belief,  the  statenitn^^  w 
made  must  be  distinctly  defined,  and  the  sources  of  information  and  gro^^^^ 
of  belief  must  be  set  forth  in  detail.  .  . 

The  purpose  of  granting  a  requisition  is  to  aid  in  administration  of  the  ^P"^^' 
nal  law.  No  requisition  will  be  issued  in  any  case  to  assist  in  collectir^K  a 
debt  or  enforcing  a  civil  remedy  against  a  person  who  has  left  the  state,  n 
all  cases  of  false  pretences,  embezzlement,  conspiracy,  and  similar  ^ri"^^*' *l^ 
strongest  affirmative  evidence  will  be  required  that  the  real  object  is  no  « 
collection  of  a  private  debt.  , 

If  a  lequisition  shall  have  been  improperly  or  unadvisedly  granted,  'uCfO 
will  be  no  hositation  in  revoking  it. 

If  the  offence  is  not  of  recent  occurrence,  sufficient  reason  must  be  given  ti»l 
the  application  has  been  delayed.  ^hy 

If  known,  it  should  also  be  stated,  whether  the  accused  has  ever  been  ^ 
dent  of  this  state,  or  has  only  been  transiently  here.  '^^^^ 

In  all  cases  of  rejected  applications  for  requisitions  the  papers  will  he  ► 
tamed  in  this  department.  ^' 

The  governor  ha'*  no  power  to  require  the  surrender  of  fugitives  who  have 
taken  refugo  in  the  British  provinces. 

Duplicates  of  all  papers  necespary  upon  the  application  must  be  farnishe(j 
that  one  set  m«y  be  retained  in  this  office,  and  the  other  attached  to  the  re- 
quisition, though  only  one  set  need  be  certified.  This  requirement  is  designed 
to  embrace  the  formal  application  or  letter  of  the  state's  attorney. 
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The  rules  of  many  of  the  other  attitea  are  very  airn 
those  already  quoteil,  and  require  in  substance  that  the  d 
be  made  in  good  faith  for  the  punishment  of  crime,  and 
the  purpose  of  collecting  a  debt  or  of  removing  the  allege 
live  to  another  state  with  a  view  to  servo  him  with  othi 


In  nn  cnse  can  a  requisition  bs  granleJ  at  the  aanic  time  for  ihe 
fender  upon  the  governor  of  more  than  a  Hingh  flate. 
Re»pecifnlly, 

HORACE  FAIRBANK: 
Ooi 
State  of  New  Yohk,  Eiecutlvb  Depaktment, 

Aibaiiy,  Fcbrunri/  16. 

Th«  following  regnlations  are  ndopt^ed  hj  the  (lovcrnor  in  lel'erem 
plicflliunK  for  reqiiisitionH,  and  mandates  upun  reqaisitinne, 

A|iplicalion8  mu^t  come  from  District  Attorneys,  and  be  hy  duplies 
Dal  j>aj<ers,  except  the  indictment,  ivbich  may  be  by  a  certified  copy. 

Isi  Tbe  District  Attorney  must  cerliJy  tliat  in  hie  opinion  the  ends  < 
justice  reqnire  chat  the  criminal  be  brought  back  to  ihe  itate  for  tri: 
public  ex]FenFe.  that  he  is  coctent  that  such  expense  bo  n  county  cha 
that  he  believes  he  has  within  bis  reach,  and  will  be  able  to  produi 
trial,  tbe  evidence  nocensary  to  secure  conviction. 

Jd.  Hft  niuft  further  uamp  the  state  upon  whose  executive  the  rei 
is  lo  be  made,  and  name  a  proper  person  as  sgcnt,  having  no  jirivate 
in  llie  iirrest  of  the  fugitive. 

3d.  If  there  ha.s  been  any  former  requisition  for  the  siime  person 
out  of  the  came  iransactions,  il  must  be  so  stated,  with  explanatio 
rea.°ans  for  asking  for  a,  new  requisition. 

4tb.  If  the  criminal  is  knoirn  to  be  under  arrest,  for  any  other  o: 
niu^t  be  su  htaled.  If  an  indictment  ha.->  been  found,  a  certified  cop 
same  ma!<t  accompany  the  application, 

Al.*o,  there  mnst  be  by  affidavit  positive  proof  that  ibe  criminal 
from  tbe  state  and  thejustic"  thereof,  or  proof  of  facts  and  circumntan 
ranlitig  puch  conclusion,  with  a  satisfactory  explanation  of  delay  in 
tion.  as  other  matter  calculated  to  excite  suspicion  of  want  of  good  fan 
prr>ceeding.  Also,  proof  tbat  the  cnminril  baa  taken  refuge  in  the 
whose  executive  th<!  demand  is  to  be  made. 

If  knonn,  it  must  appear  whether  the  criminal  is  a  resident  of  this 
only  transiently  here. 

Matters  staled  on  iDfnrmalion  and  belief  must  be  staled  with  the  s 
information  and  belief;  and  mere  general  allegations  of  law  and  fact 
avoided  as  much  as  possible. 

In  cases  where  no  indictment  has  been  found,  ihere  must  be  in  adi 
tbe  proofs  above  mentioned,  proof  by  affidavit,  taken  before  a  msgi! 
the  facts  and  ci  re  omittances  constituting  ihe  crime 

I  f  the  crime  churged  be  forgery,  ibe  affidavit  of  the  person  whoso 
alleged  lo  be  forged  must  he  produced,  or  a  saCinfactory  reason  give 
absence. 

In  nil  cases  the  official  character  of  tbe  ofiicer  taking  the  afbdavils 
duly  certified. 

District  Attorneys  will  be  held  to  the  strictest  resf'On (nihility  to  see 
process  is  not  used  for  the  purpose  of  collecting  debts,  or  for  other  pri\ 
posM,  especially  in  false  preten<.e,  embezzlement  and  forgery  cuses. 
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A  great  number  of  cases  could  be  cited,  going  to  show,  as  the 
above  rules  of  practice  indicate,  that. the  executives  of  the 
different  states  do,  as  a  matter  of  fact,  exercise  a  large  discretion 
in  the  surrender  of  alleged  fugitives  from  justice,  a  discretion 
similar  to  that  legal  discretion  which  courts  of  equity  exercise, 
and  we  think  it  may  be  sard  that  the  general  practice  in  false 
pretense  cases  is  to  exercise  a  very  large  discretion,  and  gener- 
ally to  refuse  to  make  the  delivery,  especially  if  considerable 
time  has  elapsed  since  the  offence  was  committed  and  debts  exist 
in  connection  with  the  alleged  offence,  for  the  reason  that  crimi- 
nal proceedings  are  apt  to  be  instituted  with  a  view  of  collecting 
debts.  It  may  be  said  that  a  requisition  for  an  old  offence  is 
liable  to  be  refused,  and  a  satisfactory  reason  for  the  delay  will 
be  required.  Many  cases  which  have  arisen  might  be  cited  and 
compared,  but  the  general  results  given,  it  is  believed,  will  be 
of  more  interest  than  numerous  and  conflicting  details. 

There  is  much  that  yet  remains  to  be  done  by  each  of  the 
states  in  completing,  arranging,  and  preserving  their  records, 
and  in  making  public  the  practice  actually  existing,  before  that 
uniformity  of  practice  can  be  arrived  at  which  ought  to  exist; 
and  it  is  hoped  that  some  state  before  long  will  invite  the  co- 
operation of  the  other  states,  and  thereby  secure  the  desired 
result. 


If  it  is  discovered  thai  this  process  is  beinc  abused,  or  has  been  inadvertently 
granted,  there  will  be  no  hesitation  in  revoking  it. 

Requisitions  will  be  mailed  directly  to  the  governors  upon  whom  made, 
unless  there  be  very  special  reason  for  doing  otherwise.  The  agent's  authority 
will  be  sent  to  the  District  Attorney  for  delivery,  who  must  see  to  it  that  the 
agent  makes  return  of  it,  within  a  reasonable  time,  to  the  Executive  Depart- 
ment, with  a  statement  of  the  manner  in  which  his  duty  has  been  discharged. 

Mandates  upon  requisitions  from  other  states  will  not  be  granted  unless  the 
requisition  is  supported  by  proofs  conforming  substantially  in  material  matters 
as  to  the  statements  about  tne  crime,  and  the  manner  of  the  criminal's  depar- 
tmrc  from  the  state,  and  the  good  faith  of  the  prosecution  to  the  requirements 
of  the  foregoing  regulations  in  similar  cases. 

Mandates  will  be  mailed  directly  to  the  Sheriff  of  the  county  where  the 
criminal  is  supfosed  to  be.  He  will  be  directed  in  all  cases  to  allow  the  man 
arrested  a  reaRonable  opportunity  to  assert  before  delivery  any  legal  rights  he 
may  have  in  the  premises. 

JOHN  W.  DIX. 

Governor. 


I^:HJFOIaT 


TREASURER. 


Saratoga  Springs,  August  18,  IS'% 
The  Treasurer  submits  the  following  Report  of  the  fina 
of  the  Association  for  the  year  ending  Tuesday,  August 
1880: 

Dr. 

B»bDC8  from  last  account %T. 

Cash  rfcceived,  annual  dues,  1878-79 f 

1879-80 1,5: 

1880-81 

Cr. 
Cash  paid  as  follows : 
1879. 

Aug  21.  Incidental  expfosits  of  Second  Annual  Meeting.  $l)i  !^5 

21.  Sei'rslary's  expennes  pait  j-ear,             .         .         .  4  75 

21.  First  annua)  dinner 428  00 

21.  Rent  of  Parlor,  Grand  Union 30  00 

2!>.  I.  H.  Munna.  stenograplier,                   .                 .  TO  00 

Nov.  24.  Printing  tiiculars 7  25 

26.  PoslaRe,  eipresa,  Wc 14  25 

Dec,  24.  Postage,  eiprese,  etc 5  71 

2B.   William  A.Butler,  Chairman;  Ex|.en-(i  of  Com- 

initt«e,  Jurisprudence  and  Law  Reform,  .         .  11  63 
1880. 

Jan.  19.  PoilBge  on  PamphleU 77  l!5 

23.  Printing     Proceedings,     etc..     Second     Annual 

Meeting 55*  fiO 

23.   Printing  additional  copies  of  Report   of  Com 

niittee, 4  OO 

2-1.  Receipt  file 20 

Amounts  carried  forward 

(1,134  89  $2  31 
(201) 
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Amounts  brought  forward, 


f  1,184  99  $2,309  87 


Jan. 

26. 

Feb. 

7. 

Mch. 

18. 

Apl. 

17. 

* 

17. 

Jian.6 

2. 

25. 

July 

20. 

Aug. 

3. 

9. 

1/. 


Postage  and  express  on  Pamphlet,  Proceedings 

Second  Annual  Meeting,  . 
Printing    additional    copies   of    Addresses,    He 

]»orts,  etc., 

Printing  circulars 

Services  of  clerk  in  mailing  pamphlets,  etc 

Printing  envelopes 

postage,       ...... 

Clerk  to  Treasurer,       .... 

Expenses  of  sub -committee  to  Saratoga  to  ar 

range  for  Third  Meeting, 
Posta>^e  on  Notices,      .... 
Secretary's  bill  of  expenses, 
Csv^h  paid  J.  Wagner  by  order  Executive 

mittct-,      ...... 

Porterage, 

Balance  on  hand, 

which  consi.«?ts  ol 
Cash  deposited  in  Philadelphia  Trust,  Safe 

Deposit  and  Insurance  Company,     . 
Cash  in  the  hands  of  the  Treasurer,     . 


29  28 

78  73 
5  00 

44  00 
3  25 
2  00 

50  00 

15  45 
20  00 

16  94 

34  00 
25 


?1.4S3  Si) 


?810  52 
13  46 


f  S2.=)  (^S 


Respectfully  submitted, 

FRANCIS   RAWLE, 


Audited  and  found  correct. 

Saratoga  Springs,  August  18,  1880. 

William  Allen  Butler, 
O'Brien  J.  Atkinson, 

Auditing  Gommittee, 
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PROCEEDINGS  OF  THE  FOURTH  ANNUAL  MEETING 


OP  THE 


AMERICAN  BAR  ASSOCIATION, 

HELD  IK 

Putnam  Hall,  Saratoga  Springs,  N.  Y.,  August  i7th,  i8th,  and  19th,  1881. 


1.  Luke  P.  Poland,  of  Vermont,  Chairman  of  the  Executive 
Committee,  called  the  meeting  to  order  at  half  past  ten  on 
Wednesday  morning,  August  17th,  and  introduced  Edward  J. 
Phelps,  the  President  of  the  Association,  who  delivered  the 
opening  address.     {See  Appendix,) 

2.  The  regular  order  of  business  was  then  proceeded  with, 
and  the  Chairman  of  the  General  Council  made  a  number  of 
nominations  for  membership.  All  of  those  nominated  were 
duly  elected.  {See  List  of  New  Members  at  the  end  of  the 
Min^ites.) 

3.  Simeon  E.  Baldwin,  of  Connecticut : 

Mr.  President  : — I  desire  to  interrupt  the  regular  order  of 
the  business  of  the  session  a  few  moments,  by  moving  that  a 
telegram  be  sent  to  a  similar  association  to  our  own,  meeting 
to-day  at  Cologne,  in  Germany — the  "Association  for  the 
Heform  and  Codification  of  the  Law  of  Nations."  I  dare  say  some 
of  the  gentlemen  in  the  room  may  have  been  present — I  know 
.some  have — at  the  previous  meetings  of  that  association.  It  was 
formed  about  eight  years  ago,  and  has  a  membership  as  wide  as 
Christendom — wider  than  Christendom — for  it  comprehends 

(5) 
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natives  of  Japan  and  other  countries  of  the  East,  all  interested 
"in  giving  precision  and  advancement  to  International  Law, 
both  private  and  public.  During  the  past  year,  as  will  be  stated 
in  the  report  of  the  Executive  Committee,  a  correspondence  has 
taken  place  between  that  body  and  the  officers  of  this,  which 
resulted  in  our  sending  delegates  to  the  meeting  of  that  asso- 
ciation, held  this  week  at  Cologne ;  and  as  our  objects  are  so 
similar  to  theirs,  and  as  this  is  the  first  year  in  which  the  two 
bodies  have  been  in  correspondence,  it  seems  to  me  it  would  be 
a  graceful  and  friendly  thing  if  we  were  to  send  them  a  telegram 
of  good  wishes,  and  I  move  you,  sir,  that  the  telegram  I  now 
read  be  cabled  to  Cologne : 

"To  the  'Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations,'  Cologne. 

"  Saratoga^  August  17, 1881. 

*'  The  American  Bar  Association  (now  in  session),  hoping  to 
further  the  advancement  of  uniformity  in  the  laws  of  this  country, 
wishes  you  success  in  your  efibrts  to  advance  uniformity  in  the 
laws  of  the  world." 

To  be  signed  by  yourself,  Mr.  President. 

James  0.  Broadhead,  of  Missouri,  seconded  the  motion. 

J.  Hubley  Ashton  moved  to  amend,  by  expunging  the  last 
four  words,  "  laws  of  the  world,"  and  substituting  therefor  the 
words,  "law  of  nations." 

Amendment  accepted. 

The  motion  so  amended  was  adopted,  and  the  message  was 
sent  by  cable  to  Cologne  on  the  same  day. 

4.  Alexander  R.  Lawton,  of  Georgia,  moved  that  the  thanks  of 
the  Association  are  due,  and  are  hereby  tendered,  to  our  Presi- 
dent, for  the  instructive,  discriminating,  able,  and  eloquent  ad- 
dress this  day  delivered.  J 

Seconded  by  David  Davis,  of  Illinois. 

Luke  P.  Poland  put  the  motion  to  the  Association,  and  it 
•was  unanimously  adopted. 
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5.  The  next  business  in  order  was  the  election  of  the  General 
Council,  upon  a  call  of  the  several  states  in  alphabetical  order. 

(See  List  of  Officers  at  the  end  of  the  Minutes.) 

The  Secretary's  Report 

6.  Edward  Otis  Hinkley,  Secretary  of  the  Association,  then 
made  his  report,  as  follows : 

Mr.  President  : — One  hundred  and  eighteen  new  members 
were  elected  last  year.  The  printed  report  of  last  year  shows 
553  names,  but. I  am  informed  by  the  Treasurer  that  there 
are  in  full  membership  about  376.  There  are  unrepresented 
in  this  Association  five  states.  Texas  (from  which  state  a  dele- 
gate is  present,  Mr.  Robert  G.  Street),  Oregon,  Minnesota, 
Nevada,  and  Colorado  have  no  members  in  the  Association. 

In  the  proceedings  of  last  year,  on  page  27,  will  be  found  a 
resolution  directing  the  Executive  Committee  to  *' secure  for 
the  Association  a  central  place  for  the  transaction  of  the  busi- 
ness in  charge  of  the  committees,  and  otherwise  to  facilitate 
the  operations  of  the  Association,  and  that  the  Executive  Com- 
mittee be  authorized  to  procure  a  suitable  room  in  the  city  of 
New  York,  or  in  the  city  of  Philadelphia,  for  the  use  of  the 
Association,  as  its  central  oflBce,  and  to  make  such  arrange- 
ments as  may  be  necessary,  in  their  judgment,  for  this  purpose." 

This  resolution  was  offered  by  Mr.  Wm.  Allen  Butler,  of 
New  York,  a  member  of  the  Executive  Committee,  and  he  pro- 
cured for  the  use  of  that  Committee  one  of  the  rooms  of  the 
New  York  Bar  Association,  and  the  Committee  met. there  in 
February  last,  it  being  found  necessary  to  have  such  a  meeting 
in  the  interval  between  the  annual  meetings  of  the  Association. 

The  matter  referred  to  by  Mr.  Baldwin — one  of  the  Execu- 
tive Committee — in  respect  to  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations,  has  received  attention 
by  the  Committee,  and  I  was  directed,  as  Se(5retary,  to  forward 
to  that  body  our  publications,  and  to  request  an  exchange  of 
theirs,  if  agreeable  to  them.     I  fulfilled  that  duty,  and  sent 
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ours  and  received  theirs.  It  may  be  of  use  to  some  of  the  gen- 
tlemen connected  with  this  Association  to  look  at  these  reports, 
and  they  are  in  my  hands,  at  the  service  of  gentlemen  of  this 
Association.  I  have  not  brought  them  with  me,  but  have  them 
at  home,  and  will  send  them  by  mail  to  any  member  who  wishes 
to  read  and  return  them.  In  pursuance  of  the  resolution  then 
passed,  the  Chairman  of  the  Executive  Committee  also  sent 
delegates  to  Cologne,  as  to  which  he  will  report. 

There  are  on  the  Minutes  of  the  last  meeting  some  matters 
to  which  the  attention  of  the  Association  may  rightly  be  called. 
On  page  25,  reference  is  made  to  a  motion,  which  was  adopted, 
giving  further  time  as  to  some  matters  in  charge  of  the  Com- 
mittee on  Jurisprudence  and  Law  Reform.     Mr.  Butler,  Chair- 
man of  that  Committee,  is  now  in  Europe,  and  possibly  at  this 
moment  in  attendance  at  the  meeting  of  the  association  to 
which  we  have  sent  our  good  wishes. 

On  pages  45  and  46  will  be  found  what  is  expected  at  this 
meeting  from  the  Committee  on  Legal  Education.  I  refer  to 
the  resolutions  offered  by  Mr.  Ashton,  to  be  found  on  those 
pages. 

Another  motion  was  adopted  last  year,  "  that  the  committees 
which  have  not  as  yet  reported  be,  and  hereby  are,  requested 
to  report  in  writing  at  the  next  meeting  of  the  Association." 

I  would  say,  Mr.  President,  that  this  is  a  matter  coming 
particularly  under  your  charge  as  presiding  officer  of  the  Asso- 
ciation.    It  sometimes  happens  that  we  have  gentlemen  on 
committees  who  are  not  in  a  position  to  be  able  to  discharge 
their  duty,  or  who  are  unwilling  to  do  it,  and  some  changes 
ought  to  be  made  in  regard  to  committees  that  have  not  yet 
reported.     The  Committee  on  Commercial  Law  is  the  one  m 
reference  to  which  the  resolution  was  directed,  and  I  think  it 
not  improper,  in  my  office  as  Secretary,  to  call  attentioa  to  ^^^ 
neglect  of  committees  to  report. 

It  may  not  be  out  of  place  for  me,  as  Secretary,  also  to  s^g" 
gest  that  there  seems  to  be  a  need  for  another  comraiT'^^'' 
namely,  on  Constitutional  Law.     We  have  a  Committee  ^^ 
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ternational  Law,  and  to  that  Committee  might  perhaps  have 
been  confided  some  matters  of  correspondence  with  the  Associ- 
ation for  the  codification  and  reform  of  the  Law  of  Nations. 
But  on  the  subject  of  Constitutional  Law — a  matter  of  the 
greatest  importance  in  these  United  States — we  have  no  com- 
mittee. I  make  this  suggestion  in  order  that  gentlemen  who 
may  think  it  worthy  of  notice  may  take  it  up. 

Last  year  ninety-«pven  gentlemen,  members  of  the  Associa- 
tion, signed  the  register  which  now  lies  on  the  table  before  me. 
It  is  very  desirable  that  every  member  in  attendance  should 
sign  the  register  as  a  means  of  information  to  the  Chairman 
and  Secretary,  and  other  gentlemen  of  the  Executive  Commit- 
tee, in  the  performance  of  some  of  their  duties. 

In  the  business  of  last  year,  Mr.  President,  on  page  46,  is  a 
motion  of  E.  J.  Phelps,  which  was  adopted,  viz. :  "A  committee 
of  three,  of  whom  the  Secretary  shall  always  be  one,  shall  be 
appointed  by  the  President  at  each  annual  meeting  of  the 
Association,  whose  duty  it  shall  be  to  report  to  the  next  meet- 
ing the  name^  of  all  members  who  shall,  in  the  interval,  have 
died,  with  such  notices  of  them  as  shall,  in  the  discretion  of  the 
Committee,  be  proper." 

I  particularly  call  the  attention  of  the  Vice-Presidents  in  the 
several  states  to  that  duty,  in  order  that  I  may  be  able  to  per- 
form mine;  for  without  that  information,  received  from  the 
Vice-Presidents,  of  the  deaths  of  members  within  their  respec- 
tive states,  and  a  suitable  obituary  notice,  it  will  be  impossible 
for  me  to  discharge  my  duty  in  this  respect.  I  think  it  proper 
to  say,  that  upon  consultation  with  the  Executive  Committee, 
and  other  gentlemen,  it  was  thought  best  that  these  obituary 
notices  should  not  be  read  here. 

Among  those  whose  decease  has  come  under  my  attention,  I 
may  mention  the  names  of  Thales  S.  Linthicum,  of  Maryland^ 
who  died  28th  June,  1880. 

Origen  S.  Seymour,  Ex-Chief-Justice  of  Connecticut. 

Calvin  G.  Child,  of  Stamford,  Connecticut. 

La  Fayette  S.  Foster,  of  Norwich,  Connecticut. 
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Probably  a  number  of  others  might  be  mentioned,  but  I  wish 
their  names  might  be  sent  to  me  in  writing. 

Thomas  Hoyne,  of  Illinois,  suggested  the  death  of  Mr.  0.  H. 
Browning,  of  Illinois,  and  informed  the  Secretary  he  would  fur- 
nish an  obituary  notice  of  the  deceased. 

David  Davis,  of  Illinois,  inquired  how  much  of  a  notice  would 
be  acceptable. 

The  Secretary  said : 

One  page  of  the  printed  report,  equivalent  to  two  pages  of 
ordinary  foolscap,  I  suppose,  would  be  considered  reasonably 
sufficient  to  cover  a  notice  of  the  death  of  any  of  the  members. 

Upon  motion,  the  report  of  the  Secretary  was  accepted. 

7.  Francis  Rawle,  of  Philadelphia,  Treasurer,  then  made  a 
report  of  the  funds  of  the  Association  (see  Appendix),  and  stated 
that  it  had  been  duly  audited  and  found  correct  by  the  Audit- 
ing Committee,  duly  appointed  under  By-Law  IX.,  viz.:  Alvan 
P.  Hyde,  of  Connecticut,  and  Charles  N.  Davenport,  of  Vermont. 

8.  The  report  of  the  Executive  Committee  was  then  presented 
,by  its  Chairman,  Luke  P.  Poland,  of  Vermont,  as  follows: 

Mr.  President  and  Gentlemen  of  the  Association  :— I 
have  prepared  no  written  report;  indeed,  there  seemed  no  occa- 
sion for  it,  for  there  is  very  little  for  the  Executive  Committee 
to  say.  We  have  attended  to  the  ordinary  work  of  the  Com- 
mittee, necessary  to  be  accomplished  previous  to  the  annual 
sessions  of  the  Association.  We  have  found  it  necessary  each 
year  to  have  a  special  meeting  of  the  Executive  Committee  in 
the  winter.  Once  we  met  in  Philadelphia,  and  last  winter  and 
the  winter  before,  in  New  York.  The  only  matter  of  special  in- 
terest to  mention  here  is  our  action  in  reference  to  the  selection 
of  some  delegates  to  the  Association  now  in  session  in  the  city  of 
Cologne,  for  the  Reform  and  Codification  of  the  Law  of  Nations, 

We  could  not  call  a  special  meeting  of  the  Association  to  see 
whether  they  would  send  delegates,  and  if  so,  to  elect  them, 
and  we  came  to  the  conclusion  that  the  Executive  Committee 
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would  not  be  charged  with  usurpation  if  we  took  it  upon  our- 
selves to  .select  delegates.  We  thought  it  was  desirable  to 
do  so,  and  believed  our  action  would  meet  the  approval  of  the 
Association. 

The  Executive  Committee  therefore  appointed  as  delegates — 

William  Allen  Butler,  of  New  York. 

Allen  G.  Thurman,  of  Ohio. 

Wm.  M.  Evarta,  of  New  York. 

Horace  Fairbanks,  of  Vermont. 

We  duly  commissioned  those  gentlemen  to  represent  this 
Association  at  Cologne,  and  we  feel  quite  confident  our  action 
will  meet  your  approval. 

The  report  of  the  Executive  Committee  was  accepted,  and 
their  action  approved. 

The  Association  then  adjourned  until  eight  o'clock  P.  M. 


Wednesday  Evening  Sesdon,  August  17. 
Meeting  called  to  order  at  eight  o'clock,  by  the  Chairman. 

9.  Luke  P.  Poland,  on  behalf  of  the  General  Council,  then 
offered  the  names  of  several  gentlemen  for  membership,  all  of 
whom  were  duly  elected. 

(ike  List  of  New  Members  at  the  end  of  the  Minutes,) 

The  President  then  announced  that  Thomas  M.  Cooley,  of 
Michigan,  who  was  unable  to  attend  the  session,  had  forwarded 
his  paper,  "  The  Recording  Laws  of  this  Country,"  and  that  it 
would  be  read  to  the  meeting. 

Edward  Otis  Hinkley,  Secretary,  then  read  the  paper.  [See 
Appendix,) 

10.  Richard  Vaux,  of  Pennsylvania: 

Mr.  President: — In  the  report  presented  this  morning  by  the 
Secretary,  which  was  approved  by  this  Association,  it  was  sug- 
gested that  there  should  be  a  Committee  appointed  on  Constitu- 
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tional  Law,  and  it  occurred  to  me  that  was  a  reasonable 
desirable  object.    I  rise  to  ask  the  liberty  to  offer  this  resolution, 
requesting  the  President  to  appoint  such  a  committee.    I  move 
you,  air,  that  the  President  of  this  Association  appoint  a  Com- 
mittee on  Constitutional  Law,  of  which  Committee  the  President 
shall  be  Chairman. 

The  President: 

The  Chair  informs  the  gentleman  that  the  resolution  should 
take  the  form  of  an  amendment  of  the  constitution  which  p^^' 
vides   for  the  standing  committees;  a  resolution  for  such  ^^ 
amendment  will  be  in  order.     The  constitution  may  be  alte^^ 
or  amended  by  a  vote  of  three-fourths  of  the  members   present 
at  any  annual  meeting. 

Mr.  Vaux: 

Then  to  avoid  any  doubt  about  the  matter,  I  move  tb^**  ^"® 
constitution  be  amended  so  as  to  take  provision  for  the  apP^^"^* 
ment  of  a  Committee  on  Constitutional  Law. 

Thomas  J.  Semmes,  of  Louisiana : 

I  would  like  to  ask  the  gentleman  from  Pennsylvania  ^'^^^ 
practical  object  can  be  obtained  by  the  work  which  m^y  ^ 
confided  to  such  a  committee  ? 

Mr.  Vaux : 

The  purpose  I  had  in  view  was  to  carry  out  the  sugg^^*^^° 
of  the  Secretary,  in  his  report  approved  by  the  Association  tnis 
morning.  T  understood,  from  the  fact  that  the  report  wa3  ac- 
cepted, that  the  suggestion  contained  in  it  met  the  approval  o\ 
this  Association,  and  fearing  the  matter  might  be  overlooked, 
I  took  the  opportunity  to  offer  this  resolution  to  bring  tb®  ^^' 
portant  matter  to  the  consideration  of  the  Association  for  ^'^^^^ 
action.  In  the  report  that  was  made,  it  was  stated  that  there 
ought  to  be  such  a  committee,  and  I  concur  in  that  stateii^®^^* 
Constitutional  law  is,  to  us,  as  important  as  internatiouB-1  ^^^' 
and  it  seems  to  rae  that  the  perfectness  of  the  standing  comini  ttees 
would  not  be  complete  until  we  had  a  committee  on  coo^  ^' 
tutional,  as  well  as  international,  law. 
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Mr.  Semmes : 

I  can  understand  that  this  Association  can  have  some  in- 
flaence  on  legislation,  and  even  upon  international  law,  if  you 
choose;  but  the  benefit  of  it,  or  the  importance  of  it,  in  re- 
spect to  the  constitution,  I  am  unable  to  see.  In  what  way 
can  the  constitution,  either  of  the  United  States,  or  of  the 
several  states,  be  influenced  by  the  working  of  such  a  com- 
mittee? I  don't  think  that  our  action,  or  our  opinion,  would 
have  much  influence  in  respect  to  the  constitution  of  the  states, 
and  I  doubt  whether  anything  we  could  say,  or  suggest,  would 
bring  about  any  constitutional  amendment  of  the  Constitution 
of  the  United  States.  It  is  for  these  reasons  that  it  seems  to 
me  impracticable  to  have  such  a  committee  appointed.  It  might 
lead  us  oflF  into  a  discussion  of  the  constitution.  Theoretically, 
perhaps,  there  might  be  no  objection  to  such  a  committee,  but 
it  seems  to  me  it  could  not  be  very  practical  in  its  workings ;  so 
unless  our  Secretary  can  point  out  any  useful  purpose  to  be 
attained  by  this  committee,  I  should  hesitate  to  support  the  mo- 
tion, merely  upon  the  ground  that  I  can  see  no  beneficial  result 
to  be  derived  from  it. 

Edward  Oiis  Hinkley,  of  Maryland : 

Mr.  President: — The  remarks  made  by  you  in  your  address 
this  morning,  I  think,  afford  good  ground  for  believing  that  there 
are,  in  the  body  of  law,  questions  which  may  be  called  constitu- 
tional; they  are  sometimes  called  organic;  they  are  the  great 
principles  of  the  common  law,  reduced  in  England,  to  be  sure, 
whence  we  derive  the  common  law,  and  whence  we  derive  our 
notions  of  constitutional  law — reduced  in  that  country  into  the 
form  of  certain  great  charters  of  the  liberties  of  the  people, 
brought  about  after  many  struggles  for  such  a  result;  but 
if  the  provisions  of  those  great  charters  had  not  been  written,  I 
quite  agree  with  you  that  there  are  underlying  principles  of  con- 
stitutional law,  and  it  is  essential  to  our  well-being  that  they 
should  exist.  The  people  must  preserve  them.  Lawyers  in 
particular  must  see  to  it  that  the  fundamental  principles  of  con- 
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stitutional  law  are  preserved  in  these  United  States,  otherwise 
the  people  will  be  in  danger  of  losing  their  liberties,  and  all  our 
struggles  about  minor  questions  will  be  of  little  consequence. 
Now,  as  to  the  question  of  our  changing  the  constitutions  of  the 
several  states,  or  having  anything  to  do  with  them  in  that 
respect,  a  few  words  will  answer  that  objection. 

We  all  agree,  doubtless,  that  there  is  a  branch  of  the  law 
known  as  constitutional  law,  and  great  questions  arise  under 
that  branch ;  questions  wholly  irrespective  of  the  modes  and 
forms  in  which  the  several  states  work  their  machinery,  under 
their  constitutions.     It  is  to  such  points  that  I  would  like  to 
have  the  attention  of  the  lawyers  of  the  United  States  directed— 
to  the  great  underlying  priuciples  of  law  from  whence  we  derive 
other  subordinate    branches   of  the  law.     Perhaps    I  cannot 
illustrate  the  subject  better  than  by  saying  this :  that  there  is 
an  analogy  between  our  physical  machinery  and  the  machinery 
of  the  law.     There  is  a  better  analogy  which  I  will  take,  and 
that  is  of  God's  work,  not  man's — that  is,  the  human  frame.  The 
natural  body  is  a  fair  sample  of  what  the  government  should  be 
of  a  body  politic.     If  you  have  a  body,  you  must  have  a  head, 
and  it  may  not  be  inappropriate  to  say  that  there  must  be 
brains  in  the  head,  otherwise  the  body  will  go  wrong ;  there 
must  be  a  strong  right  arm,  and  if  there  is  not  bone  and  sinew 
in  the  man  what  strength  will  the  body  have  ?     These  are  slight 
analogies;  and  I  say  there  is  constitutional  law  wholly  irre- 
spective of  the  particular  forms  of  the  constitutions  of  the 
several  states.     For  example,  every  state  has  a  government;  a 
chief  executive,  who  must  execute  the  law.     Now,  passing  upon 
what  are  laid  down  as  the  powers  of  the  executive  under  the 
constitution  of  any  state,  and  going  back  to  the  fundamental 
principles  of  the  English  law,  and  of  the  necessities  of  the 
existence  of  a  state,  and  of  ita  having  an  executive  head,  we 
may  fairly  consider  the  question  of  what  are  the  fundamental 
prerogatives  of  the  executive,  or  its  necessary  functions  irre- 
spective of  any  form  of  our  constitutions  in  these  United  States, 
or  the  method  of  working  under  them.     For  example,  constitQ- 
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tional  law  makes  it  the  duty  of  the  chief  executive,  however  he 
may  be  chosen,  or  whatever  may  be  laid  down  in  the  constitu- 
tion, to  execute  the  laws,  and  to  do  so  with  all  the  power  and 
force  of  the  state.  Now,  suppose  a  constitutional  question 
should  come  up  as  to  the  relative  duty  of  the  executive  and  legis- 
lative bodies  ?  And  the  gentleman  who  wrote  the  paper  I  have 
just  read  (Judge  Cooley)  has  given  us  in  one  of  his  treatises 
some  admirable  illustrations  of  what  legislative  bodies  may  do, 
and  what  they  may  not  do.  What  I  would  like  to  see  con- 
sidered by  this  body,  if  it  is  deemed  reasonable  and  proper,  are 
those  underlying  principles  of  constitutional  law  which  have 
nothing  to  do  in  particular  with  the  form  or  forms  of  any  one 
of  the  constitutions  of  the  several  states,  or  of  that  of  the  United 
States.  Constitutional  law  is  necessary  to  the  existence  of  a 
state ;  and,  it  seems  to  me,  is  as  proper  a  subject  for  considera- 
tion by  a  body  of  lawyers  as  commercial  or  international  law. 
I  think  that  will  sufficiently  explain  what  I  had  in  view  when 
I  made  the  suggestion  in  my  report. 

Henry  Hitchcock,  of  Missouri : 

Mr.  President: — I  think,  as  the  question  oflfers  itself  to  our 
consideration,  it  is  simply  a  matter  of  expediency  whether  the 
Association  makes  the  appointment  of  this  committee;  and  it 
appears  to  me  to  be  hardly  necessary,  in  this  view,  to  discuss  the 
question  whether  or  not  there  are  such  constitutional  questions,  or 
whether  we  understand  them  in  the  sense  in  which  my  friend 
from  Maryland,  Mr.  Hinkley,  has  just  spoken.  If  we  do  not 
need  it;  if,  through  the  committees  now  provided,  all  the 
necessary  machinery  is  in  use  to  handle  the  Association,  it 
seems  to  me  to  be  superfluous  to  appoint  any  additional  com- 
mittee. Nor  does  it  appear  to  me  that  there  is  any  necessity 
for  such  a  committee  to  meet  the  exigencies  suggested.  By 
the  term  "constitutional  law,"  in  this  country,  I  understand 
those  legal  questions  which  arise  upon  the  discussion  of  those 
particular  written  instruments,  whose  character  is,  in  this 
country,  that  they  are  fundamental  and  permanent  laws,  not 
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subject  to  repeal  by  the  ordinary  legislative  bodies.  Bat  at  the 
pame  time,  I  suppose  we  all  know  that  in  the  sense  in  which  it 
has  been  used  by  the  gentleman  from  Maryland,  constitutional 
questions  may  arise  at  any  day  or  any  moment  on  a  statute. 
If  you  take  the  question  of  unreasonable  search — that  is  one  of 
the  constitutional  questions— upon  provisions  found  in  all  the 
states  but  one.  Questions  may  arise  calling  for  the  applica- 
tion of  that  principle  to  a  given  state  of  facts  ;  they  may  arise 
upon  the  statute,  or  without  a  statute,  as  I  remember  such  a 
question  did  arise  once. 

Now,  is  it  true  that  we  can  suflSciently  discuss  questions  of 
that  kind?  If  we  cannot  refer  to  our  standing  committees 
such  questions  as  maybe  considered  constitutional,  there  is 
then  perhaps  a  necessity  for  such  a  committee.  But  so  far  as 
the  constitutions  of  the  respective  states  are  concerned,  and  the 
Federal  Constitution,  it  does  not  seem  to  me  likely  that  this 
body  would  be  called  upon  to  discuss  the  desirableness 
of  retaining  or  adding  this  or  that  principle  to  existing  con- 
stitutions. It  is  much  more  likely  that  we  shall  only  be  called 
upon  to  discuss  such  principles  (assuming  there  are  recognized 
constitutional  principles)  in  their  application  to  statutes  exist- 
ing or  to  be  enacted.  If  that  be  so,  then  it  would  seem  that 
the  committees  we  have  are  suflScient  to  meet  any  question  that 
might  arise.  I  cannot  conceive  of  any  question  likely  to  arise, 
and  to  be  discussed  here,  that  would  not  come  within  the 
province  of  committees  alread)»'  existing,  and  I  cannot  therefore 
see  the  necessity  for  the  appointment  of  any  additional  com- 
mittee. 

Mr.  Vaux : 

I  do  not  desire  to  discuss  this  question,  but  only  to  suggest  one 
thought.  The  Supreme  Courts  of  all  the  states  are  continimlly 
called  upon  to  determine  with  reference  to  certain  acts  of  the 
assemblies  of  those  states,  and  to  pass  upon  the  question  of  their 
constitutional  validity,  and  it  is  opening  up  a  very  large  field 
for  judicial  inquiry.     I  think  it  must  come  in  course  of  time, 
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aod  early  too,  before  this  Association,  to  consider  many  of  this 
class  of  decisions,  and  the  subjects  upon  which  those  decisions 
are  based;  and  therefore,  for  that  reason  alone,  if  for  no  other, 
I  think  such  a  committee  should  be  appointed.  We  have  other 
standing  committees  to  which  we  refer  subjects,  perhaps  of  far 
less  importance,  and  therefore  I  took  the  liberty  of  presenting 
this  matter  for  the  consideration  of  the  meeting. 

Mr.  Hitchcock  : 

I  beg  the  forbearance  of  the  Association  to  add  another 
word,  that  is — whether  it  is  not  expedient  for  us  to  take  some 
care  that  in  the  course  of  the  deliberations  of  this  body  we 
shall  not  be  betrayed  into  going  outside  of  its  proper  province. 
For  one,  I  am  not  inclined  to  think  it  would  be  wise  for  us  to 
undertake  to  assume  the  functions  of  those  courts  whose  de- 
cisions upon  constitutional  questions  are  important  because 
they  are  authoritative.  I  can  see  a  very  large  field  of  useful- 
ness in  this  body  in  such  discussions  as  are  clearly  within  its 
province;  discussions  such  as  are  fairly  illustrated  by  the 
paper  last  read — suggestions  of  an  advance  in  existing  laws,  of 
improvements  where  they  are  necessary,  and  of  recommenda- 
tions to  legislative  bodies;  discussions  upon  questions  which 
are  comparatively  new,  and  which  are  taking  shape  in  the 
mind  of  the  profession. 

But  if  it  be  proposed  that  a  part  of  our  debates  and  our 
efforts  shall  take  the  direction  of  undertaking  to  pass  upon 
existing  constitutional  questions  which  cannot  be  decided,  to 
any  useful  purpose,  except  by  those  whose  decision  carries 
weight  and  authority,  then  it  seems  to  me  there  is  a  possibility 
of  opening  the  door  for  action  on  our  part,  which  must  neces- 
sarily be  ineffectual,  and  will  probably  render  us  liable  to  the 
charge  of  usurping  an  authority  which  we  do  not  possess,  and 
which  it  may  be  well  to  avoid. 

M.  6.  B.  Swift,  of  Massachusetts : 

Mr.  President : — I  suppose  one  of  the  objects  for  this  Asso- 
ciation to  attain,  is  to  bring  about,  as  nearly  as  possible,  a 
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uniformity  in  the  statutes  of  the  different  states.  I  suppose  the 
suggestion  of  our  Secretary  this  morning,  in  his  report,  con- 
cerning this  Committee  on  Constitutional  Law,  simply  meant 
this :  that  the  duty  of  the  proposed  Committee,  so  far  as  possi- 
ble to  do  so,  should  be  the  assimilation  of  our  different  state 
constitutions.  Not  to  endeavor  to  harmonize  the  statutes  of 
the  various  states,  nor  to  influence  the  decision  of  any  Supreme 
Court  of  a  state.  But  the  idea  is  this,  as  I  understand  it :  that 
this  Committee  on  Constitutional  Law  shall  attempt  to  do  for 
the  constitutions  what  we,  as  an  Association,  are  attempting  to 
do  for  the  statutes  of  the  various  states.  I  do  not  think  that 
can  be  deemed  an  interference  with  the  exclusive  right  of  any 
court,  or  of  the  rights  of  the  people  of  any  state.  In  that  view 
of  the  question  it  seems  to  me  very  judicious  and  helpful  to 
have  a  committee  of  that  kind  appointed. 

Robert  G.  Street,  of  Texas,  spoke  in  opposition  to  the  resolu- 
tion. If  such  a  committee  were  appointed,  in  his  opinion,  no 
other  duty  could  devolve  upon  it  than  to  suggest  changes  and 
amendments  of  the  constitutions — Federal  and  State.  Such 
action  would  not  be  becoming  on  the  part  of  the  Association; 
it  would  not  receive  endorsement.  If  that  were  not  the  object 
to  be  served  by  such  a  committee,  the  only  other  views  of  its 
action  were  those  suggested  by  the  last  speaker,  namely,  the 
attainment  of  uniformity  in  the  several  constitutions,  and  the 
subject  of  the  interpretation  and  construction  of  principles  of 
the  constitutions.  He  did  not  suppose  it  was  the  intention  of 
the  Association  to  recommend  to  the  courts  of  the  land  any 
particular  line  of  decision  in  respect  to  any  particular  constitu- 
tional provision.  If  any  gentlemen  of  the  Association  desired 
to  express  their  thoughts  upon  what  seemed  to  them  a  proper 
course  to  adopt  on  any  questions  of  that  nature  that  might 
arise,  such  gentlemen  could  reduce  their  opinions  to  paper  in 
the  form  of  a  resolution,  or  in  the  shape  of  the  essays  annually 
presented.  If  such  resolutions,  or  essays,  received  the  appro- 
bation of  the  Association,  they  would  appear  on  the  record  as 
the  expression  of  the  Association,  which  could  declare  itself  in 
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that  way.  But  there  did  not  seem  to  be  any  occasion  for  the 
appointment  of  a  committee;  it  could  not  contemplate  seriously 
the  amendment  of  the  constitutions  of  the  several  states  with  a 
view  to  their  uniformity;  nor,  on  the  other  hand,  could  such  a 
committee  make  a  recommendation  to  Congress  as  to  the  par- 
ticular construction  of  existing  constitutional  provisions. 
He  considered  the  adoption  of  the  resolution  inexpedient. 

Asa  Iglehart,  of  Indiana : 

Mr.  President: — I  desire  to  make  a  single  suggestion.  I 
think  that  the  proposal  to  appoint  a  committee  upon  this  sub- 
ject is  very  clearly  beyond  the  scope,  purpose,  and  object  of 
this  Association.  As  I  understand  its  objects,  they  are,  so  far 
as  may  be,  to  promote  uniformity  in  legislation  in  the  different 
states ;  to  elevate  the  standard  of  the  profession,  and  to  promote 
generally  the  interest  of  the  legal  fraternity,  and  the  adminis- 
tration of  the  law.  Any  subject  within  the  range  of  jurispru- 
dence, whether  it  be  constitutional  law,  or  common  law,  or  the 
statutes  of  the  several  states,  or  the  Constitution  of  the  United 
States,  or  of  the  individual  states — any  of  these  subjects  are 
proper  matters  of  discussion  here,  as  suggested  by  the  member 
from  Texas,  or  of  an  essay ;  but  as  I  understand  it,  the  stand- 
ing committees  here  are  confined  to  those  subjects  upon  which 
we  expect  to  take  affirmative  action.  It  is  not  expedient  to 
take,  nor  can  we  take,  such  affirmative  action  in  the  direction 
of  constitutional  reform,  whether  the  principles  of  any  constitu- 
tion were  vicious  or  beneficial  in  their  application.  Therefore, 
I  think  a  step  in  that  direction  is  a  step  in  the  wrong  direction; 
at  all  events,  it  is  a  step  beyond  the  scope  of  this  Association, 
and  for  that  reason,  I  hope  the  resolution  will  not  pass. 

Thomas  T.  Gantt,  of  Missouri : 

I  am  very  much  of  the  opinion  of  the  two  gentlemen  who 
have  last  spoken.  I  particularly  coincide  with  some  remarks 
that  fell  from  the  gentleman  from  Texas. 

I  do  not  understand  that  there  is  a  wide  distinction,  or  any 
necessary  distinction,  between  constitutional  principles  and  stat- 
utory principles.    To  be  sure,  when  we  speak  of  a  constitutional 
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principle,  we  generally  understand  a  rule  which  is  to  govern 
legislation,  rather  than  specific  legislation  upon  a  particular 
subject.  As,  for  example,  it  is  provided  in  soroe  constitutions, 
but  by  no  means  in  all,  that  no  legislature  shall  have  the  power 
to  legislate  retrospectively ;  the  constitution  says  that  no  state 
shall  pass  an  ex  post  facto  law ;  but  that  has  been  long  settled 
to  refer  to  a  retrospective  criminal  law,  and  not  to  govern  re- 
trospective legislation  which  concerns  contracts  only. 

A  state  constitution  is  otherwise  called  an  organic  law;  the 
body  of  statutory  law  is  framed  by  the  legislatures  in  pursuance 
of  that  organic  law,  and  a  constitutional  question  arises  when 
it  is  supposed  that  an  act  of  the  general  assembly  is  in  conflict 
with  the  acts  of  the  convention  which  framed  the  constitution. 
If  the  question  were  whether  a  legislative  act  was  in  conflict 
with  some  other  legislative  act,  and  if  it  were  ascertained  that 
a   particular   legislative  act  was  in  conflict  with  some  otker 
legislative  act,  then  we  would  inquire  as  to  the  dates  of  the 
respective  acts,  because  the  last  act  repeals  the  former,  if  con- 
trary to  it ;  but  if  the  former  act  be  u  part  of  the  organic  law,  the 
last  act  is  simply  inoperative,  because  the  legislature  possesses  no 
power  to  form  any  provision  in  contravention  to  that  fundamental 
organic  law.     The  state  constitution  and  the  United  States 
Constitution  is  in  this  respect  the  same  thing.     These  consti- 
tutions say  that  a  legislature  shall  not  do  this  or  that.    All 
these  constitutional  provisions  are  of  a  negative  character- 
that  the  body  to  whom  general  legislative  powers  are  com- 
mitted shall  not  exercise  those  powers  in  certain  enumerated 
cases,  or  except  in  a  certain  specific  manner;  but  the  provisions 
of  almost  every  constitution  in  the  land  might  be  embodied  in 
an  act  of  the  legislature.    The  Bill  of  Rights,  Magna  Giarta,  and 
others — all  these  were  acts  of  the  legislative   body  of  Great 
Britain,  and  I  suppose  no  gentleman  will  deny  that  the  Par- 
liament of  Great  Britain,  if  so  minded,  might  to-day,  or  to- 
morrow, repeal  any  provision  of  Magna  Charta. 

Mr.  Hinkley,  of  Maryland: 
Not  without  a  revolution. 
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Mr.  Gantt: 

It  would  not  be  a  revolution,  either.  Whether  the  people 
would  revolt  against  it,  whether  they  would  choose  to  rebel 
against  the  exorcise  of  parliamentary  power,  is  another  question. 
But  the  repeal  of  Magna  Charta^  I  say,  under  correction,  would 
not  be  a  revolutionary  act.  It  would  be  a  highly  injudicious 
act;  it  would  be.  I  might  say,  almost  an  act  of  madness,  but  not 
revolutionary.  It  would  be  inexpedient  and  foolish,  and  if  you 
will,  it  would  be  almost  insane,  but  it  would  not  be  revolutionary; 
for- revolutionary  I  understand  to  be  an  overturning  of  the 
established  constitution,  or  doing  something  which,  the  existing 
constitution  does  not  permit  you  to  do ;  but  I  know  of  no  pro- ' 
vision  of  law  which  hinders  a  body  to  whom  a  power  is  confided 
from  exercising  that  power. 

I  apprehend  that  the  subject  intended  by  the  mover  of  the 
resolution  is  already  suflSciently  covered  by  the  existence  of  a 
committee  having  charge  of  the  general  science  of  jurisprudence, 
and  jurispradence  embraces  as  well  the  organic  law,  as  the  statu- 
tory, and  the  principles  of  the  common  law,  and  of  the  civil  law, 
so  far  as  they  are  part  of  the  system  which  our  courts  administer, 
as  the  provisions  that  are  found  in  the  acts  of  our  legislatures, 
or  in  the  organic  law  which  we  call  our  constitution. 

Nathaniel  W.  Ladd,  of  Massachusetts : 

Mr.  President: — I  desire  to  suggest  a  few  words.  *  Constitu- 
tional law  is  the  fundamental  law  of  any  government;  it  should 
not  be,  cannot  be,  readily  changed.  I  think  our  fathers,  in 
establishing  this  Federal  government,  and  the  various  state 
governments,  in  the  early  history  of  this  country,  were  very 
careful  to  hedge  about  constitution-making  by  all  sorts  of  muni- 
ments, so  as  to  prevent  any  injudicious  or  hasty  changes  in  the 
constitutions.  Various  devices  have  been  resorted  to  in  the 
several  states  to  prevent  any  hasty  action  of  this  sort,  and  it 
seems  to  me  that  the  efforts  of  this  Association  should  be,  not 
lo  favor  any  changes  in  the  constitutions,  but  to  adhere  to 
them,  and  add  to  their  permanency  as  far  as  possible  in  their 
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established  form.  I  take  it  that  the  efforts  of  this  AssociatioD 
are  intended  to  be  in  the  direction  more  particularly  of  the 
statutory  laws,  now  becoming  so  numerous  and  voluminoas. 
That  an  effort  to  secure  some  degree  of  uniformity  in  tHis  di- 
rection is  a  proper  one,  everybody  here  must  admit.  But  with 
the  constitutions  the  case  is  very  different.  They  should  be  left 
to  the  interpretation  of  the  courts,  uninfluenced  by  an  associa- 
tion of  this  character,  it  seems  to  me,  especially  in  view  of  the 
fact,  that  the  law  proceeds  directly  from  the  people  themselves, 
and  not  from  their  representatives  or  delegates  in  any  sense. 

Bichard  T.  Merrick,  of  the  District  of  Columbia: 
We  have  been  endeavoring,  in  this  quarter  of  the  hall,  to  dis- 
cover what  this  committee  will  have  to  do,  if  it  is  appointed. 
If  it  is  proposed  that  the  committee  should  undertake  to  as- 
similate, for  example,  the  constitution  of  Indiana  to  that  of 
Massachusetts,  they  would  find  they  had  a  troublesome  task 
before  them.  Or  if  it  is  proposed  that  this  committee  are  to  take 
some  action  in  cases  of  state  or  Federal  legislation  in  conflict 
with  the  provisions  of  Federal  or  state  constitutions,  I  respect- 
fully submit  that  this  is  a  matter  thnt  the  Association  can 
better  keep  under  its  own  immediate  charge;  and  in  any  cases  of 
either  Federal  or  state  legislation,  where  it  is  deemed  ex- 
pedient, it  would  be  better  to  raise  a  sub-committee  and  instruct 
it  as  may.be  thought  proper.  But  I  think  we  are  acting  un- 
wisely if  we  establish  such  a  committee  as  is  proposed ;  a  com- 
mittee with  no  particular  and  well-defined  duty ;  a  committee 
which  may  have  a  field  of  operation  so  large,  and  which  might 
commit  the  Association,  by  the  expression  of  an  opinion  upon 
measures  or  questions  in  reference  to  which  the  Association 
might  not  agree  with  the  committee. 

Benjamin  A.  Willis,  of  New  York  : 

The  resolution  of  my  friend  from  Philadelphia  commands  my 
heartiest  approval,  for  the  reason  that  it  promises  to  meet  a 
need  that  above  all  others  is  felt  to  exist — ^a  proper  understand- 
ing of  what  the  governmental  function  is.     I  presume  that  is 
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the  purpose  contemplated  to  be  served  by  this  committee,  to 
define  that  function.  Loose  notions  are  entertained  respecting 
the  province  and  power  of  the  legislature,  and  to  consider  and 
define  wherein  those  powers  consist  is  the  objective  point  in- 
tended to  be  reached  by  the  passage  of  this  resolution,  as  I 
understand  it. 

M.  G.  B.  Swift,  of  Massachusetts,  desired  the  Secretary  to 
read  the  preamble  to  the  Constitution  of  the  Association,  defin- 
ing its  object. 

This  being  complied  with, 

Mr.  Swift  said: 

It  seems  to  me  that  every  question  that  arises  in  this  as- 
sembly should  be  Considered  and  discussed  in  a  temperate  and 
friendly  manner. 

The  objections  which  have  been  made  to  the  appointment  of 
this  committee,  or  to  this  motion,  would  with  equal  force  apply 
to  the  organization  of  this  society  originally,  and  to  the  con- 
sideration by  this  society  of  any  question  which  at  this  meeting, 
at  least,  has  come  before  it. 

Why  should  we  have  a  Committee  on  Commercial  Law,  or 
International  Law  ?  Why  should  we  send  our  congratulations 
across  the  water  to  a  society  for  the  avowed  purpose  of  codify- 
ing the  Law  of  Nations  ?  It  seems  to  me  we  have  committed 
ourselves  as  an  Association  to  the  consideration  of  these  ques- 
tions, not  as  fanatics  or  revolutionists,  but  as  men  of  under- 
standing, as  men  desiring  that  their  influence  as  lawyers  in  the 
great  commonwealth  of  this  Union  shall  be  for  the  advancement 
of  mankind,  of  municipalities,  and  political  states;  that  is  the 
object,  as  I  understand  it,  stated  briefly,  for  which  this  Asso- 
ciation has  been  formed. 

Now,  in  voting  for  this  Committee,  we  simply  vote  for  a  com- 
mittee whose  functions  shall  be  properly  to  bring  before  this 
body  the  consideration  of  these  questions  so  eminently  proper 
for  the  Association  to  consider.  This  Association  proposes  to 
influence  the  laws  and  customs  of  the  people  of  the  various 
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states,  and  in  that  way  influence  their  state  constitutions.  It 
is  not  that  we  are  to  arraign  the  Supreme  Court  of  any  state,  or 
the  legislature  of  any  state;  or  to  urge  any  radical  changes  in 
their  constitutions;  or  to  decide,  as  by  authority,  questions 
arising  upon  the  construction  of  constitutional  principles  or 
statutes.  But  when  such  questions  arise,  and  when  oppor- 
tunity does  occur,  we  should  be  able  intelligently  to  put  forth 
our  views,  in  such  a  manner  that  those  views  shall  commend 
themselves  to  the  people  of  the  country  at  large.  If  that  is  not 
the  object  of  this  Association,  and  the  object  of  these  com- 
mittees, then  I  have  mistaken  its  purpose,  and  have  made  a 
mistake  in  becoming  a  member  of  it- 
Alexander  R.  Lawton,  of  Georgia  : 

The  legislatures  are  in  session  all  the  time,  as  we  heard  to- 
day, and  we -know  how  frequent  these  questions  are,  recurring 
from  time  to  time.  It  is  very  natural  this  body  should  take 
note  of  the  legislation  that  is  wanted,  and  not  wanted,  and  of 
changes  that  are  desirable — such  matters  are  within  the  scope 
of  this  body.  But  constitutional  questions  do  not  so  arise;  they 
are  not  based  upon  acts  of  a  body  perpetually  in  session ;  they 
are  founded  upon  the  fundamental  law  of  the  country;  and, 
therefore,  there  does  not  seem  to  be  any  necessity  for  a  com- 
mittee to  take  note  of  the  changes  that  may  arise  in  consiitu- 
tions,  or  the  constructions  that  may  be  put  upon  their  provisions. 

I  agree  fully  with  the  views  expressed  by  the  gentleman  from 
Missouri,  who  sits  in  front  of  me  (Mr.  Hitchcock),  in  reference 
to  the  action  of  this  body;  that  it  should  assume  neither  judi- 
cial nor  legislative  functions.  It  would  be  ill-advised  for  this 
Association  to  endeaver  to  dispose  of  questions  which  may  be 
still  pending  in  court,  although  it  might  be  proper  for  any 
member  to  present  such  matters  in  the  form  of  a  paper,  espe- 
cially such  as  have  been  decided  on  both  sides,  for  instance, like 
the  very  interesting  question  discussed  by  the  learned  gentle- 
man from  Missouri,  himself  (Mr.  Hitchcock),  in  reference  to 
the  inviolability  of  telegrams,  two  years  ago;   or  upon  new 
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constitutional  questions  that  mfiy  arise;  but  it  is  out  of  the 
province  of  the  Association  to  decide  questions  of  a- fundamental 
character.  We  are  not  to  settle  anything  of  that  nature  here, 
though,  as  I  say,  we  may  properly  discuss  them  in  the  way  I 
have  suggested. 

Mr.  Vaux : 

How  can  you  justify  a  standing  committee  on  international 
law? 

Mr.  Law  ton : 

International  law  is  all  the  time  under  discussion,  and  by 
large  bodies  of  men  who  go  about  holding  councils  in  diflferent 
parts  of  Europe.  The  whole  body  of  that  law  is  made  up  in  that 
way,  by  discussion ;  there  is  no  regular  body  of  men  to  make 
international  law  by  legislation ;  it  is  made  by  suggestions 
coming  from  such  bodies  as  that  to  which  we  sent  a  message 
to-day,  to  show  our  appreciation  of  what  they  are  doing. 

Alvan  P.  Hyde,  of  Connecticut,  thought  the  matters  which 
it  was  proposed  the  Committee  should  deal  with  came  within 
the  province  of  the  existing  Committee  on  General  Jurispru- 
dence. He  did  not  consider  the  appointment  of  another  com- 
mittee necessary.  The  objects  of  the  Association  were  to  pro- 
mote assimilation  of  the  laws  upon  those  subjects  which  were 
of  general  interest,  as  much  as  possible  ;  to  promote  harmony 
among  the  members  of  the  Bar ;  to  raise  the  standard  of  admis- 
sion, and  to  raise  the  profession  in  the  estimation  of  the  public, 
and,  he  might  add,  in  the  estimation  of  themselves.  He  thought 
the  Association  had  as  much  as  they  could  do  at  present.  It 
had  been  asked  why  there  was  a  Committee  on  International 
Law  ;  he  could  not  answer  that  question,  for  he  never  had  heard 
a  word  from  that  Committee,  and  did  not  know  what  they  had 
achieved.  The  Association  should  not  undertake  more  than  it 
could  perform  ;  the  present  comrhittees  were  amply  suflScient  to 
meet  the  requirements,  and  he  did  not  think  there  was  need  of 
another. 


26  AMBBICAN  BAB  ASSOCIATION. 

Charles  S.  Bradley,  of  Rhode  Island,  suggested  the  impro- 
priety of  making  any  change  in  the  organic  law,  in  the  absence 
of  a  largo  number  of  the  members.     He  moved  that  the  matter 
lie  on  the  table  until  the  Association  met  again,  when  a  larger 
attendance  might  be  expected  than  were  present. 

Simeon  E.  Baldwin,  of  Connecticut,  suggested  an  amendment, 
that  the  resolution  be  indefinitely  postponed. 

Mr.  Bradley  moved  that  the  resolution  lie  upon  the  table,  to 
be  taken  up  and  be  made  the  subject  of  special  order  for  tlie 
next  day. 

The  meeting  adjourned,  on  motion,  until  10  o'clock  Thurs- 
day morning,  August  18th. 


Thursday f  A.  Jf.,  August  IS. 

Association  called  to  order  by  the  President  at  10.15. 

Several  new  members  were  then  elected. 

{See  List  of  New  Members  at  the  end  of  the  Minutes.) 

11.  The  President  then  introduced  Clarkson  N.  Potter,  of  New 
York,  who  delivered  the  Annual  Address.     {See  Appendix) 

12.  At  the  conclusion  of  the  address  the  President  aunonnced 
the  receipt  of  the  following  cable  dispatch  from  Cologne  - 

"American  Bar  Association. 

"  Saratoga,  New   York 
"Our   Association    thanks    yours,  and*   reciprocates   good 

wishes. 

"  FIELD, 

'^Prendent*' 

13.  Benjamin  A.  Willis,  of  New  York,  moved  that  the  thanks 
of  the  Association  be  extended  to  the  Hon.  Clarkson  N-  P^^*^'" 
for  his  scholarly,  instructive,  and  able  address. 

Seconded  by  Isaac  D.  Jones,  of  Maryland,  and  unani^^^*  ^ 
adopted. 
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14.  In  pursuance  of  the  regular  order  of  business,  the  President 
then  called  upon  Oarleton  Hunt,  of  Louisiana,  Chairman  of  the 
Committee  on  Legal  Education  and  Admission  to  the  Bar,  to 
present  the  report  of  that  Committee,  which  was  accordingly 
done,  as  follows : 

To  the  PreHdent  and  Members 

of  the  American  Bar  Association. 

Tour  Committee  on  Legal  Education  and  Admissions  to 
the  Bar  herewith  submit  a  report  on  the  matters  referred  to  them. 

In  conformity  with  the  resolutions  adopted  by  the  Associa- 
tion at  the  last  annual  session,  your  Committee  addressed  to 
the  Vice-President  and  local  council  for  each  state  a  letter, 
requesting  to  have  reported  to  your  Committee  the,  facts  in 
regard  to  the  qualifications  existing  by  kw,  for  admission  to 
the  Bar  in  such  state,  the  means  therein  provided  by  public 
authority,  or  otherwise,  for  promoting  and  facilitating  the 
study  of  the  lawj  and  the  necessity  or  propriety  of  elevating 
the  standard  of  qualifications  for  the  admission  to  the  Bar,  as 
well  as  the  best  means  of  accomplishing  that  object.  A  copy 
of  the  circular  letter  of  your  Committee  here  referred  to  is 
annexed  as  part  of  this  report. 

In  reply  to  the  letter,  answers  have  been  received  from  as 
many  as  twenty-three  stales.  These  answers  are  likewise  an- 
nexed for  the  consideration  of  the  Association.  The  Com- 
mittee are  also  enabled  to  submit  a  tabulated  statement  of  the 
requirements  for  admission  to  the  Bar  in  all  the  states  of  the 
Union.* 

Examination  of  the  papers  thus  placed  in  the  possession  of 
the  Association,  will  show  that  they  are  not  only  interestingi 
but.  in  repeated  instances,  of  much  value.  It  is  also  made  evi- 
dent, that  the  discussions  which  have  been  had  in  the  Associa- 
tion, as  well  as  elsewhere,  in  relation  to  advancing  the  standard 
of  legal  education,  have  attracted  much  attention  in  the  profes- 
sion, excited  into  wholesome  activity  the  friends  of  true  re- 
form, and  resulted  already  in  measures  calculated  to  promote 

*  See  Appendix. 
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a  better  education.  It  is  noteworthy,  in  consideration  of  the 
direction  given  by  the  Association  to  your  Committee,  to  offer 
anew  such  suggestions  as  they  may  choose  to  present,  that  the 
positions  taken  by  the  Committee  in  their  report  of  1879  have 
met  with  strong  support.  The  endorsement  of  this  report,  pro- 
nounced  in  the  annual  address  of  the  President,  on  the  opening 
of  the  present  session,  is  fresh  proof  of  the  approval  with  which 
the  report  has  been  followed. 

In  conclusion,  your  Committee,  in  view  of  the  fact  that  many 
of  the  replies  to  their  circular  letter  have  been  only  recently 
received,  respectfully  request  that  further  time  may  be  allowed 
for  the  fuller  consideration  of  the  communication  sent  then), 
and  for  the  presentation  to  the  Association  of  such  additional 
report  as  the  nature  of  the  subject  referred  to  may  require. 

And  the  Committee  recommend  the  passage  of  the  following 
resolutions : 

1.  That  the  State  and  other  Bar  Associations  be  respect- 
fully requested  to  recommend  and  further  in  all  law  schools,  as 
soon  as  practicable,  a  general  and  thorough  course  of  instruc- 
tion, under  an  adequate  number  of  professors ;  said  course  to 
be  duly  divided,  for  ordinary  purposes,  into  studies  and  exer- 
cises of  the  first  year,  of  the  second  year,  and  of  the  third  year. 

2.  That  the  diploma  granted  to  those  pursuing  successfully 
the  studies  of  such  a  course,  and  passing  such  full  and  fair 
written  and  oral  examination  as  may  be  satisfactory  both  to 
the  faculty  of  the  school  and  to  the  proper  authorities  of  the 
state,  ought  to  entitle  the  recipient  to  admission  to  the  Bar 
as  an  attorney-at-law. 

3.  That  the  time  spent  in  any  chartered  and  properly  con- 
ducted law  school,  ought  to  be  counted  in  any  state  as  equiva- 
lent to  the  same  time  spent  in  an  attorney's  office  in  such  state, 
in  computing  the  period  of  study  prescribed  for  applicants  for 

admission  to  the  Bar. 

CARLETON  HUNT,  CKn, 

HENRY  STOCKBRIDGE. 
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Before  the  matter  was  submitted  to  the  meeting,  Mr.  Hunt 
made  the  following  remarks  : 

In  1879  the  Committee  submitted  an  elaborate  argument, 
resting  upon  principle  and  authority,  in  support  of  the  views 
which  they  entertained,  and  this  argument  inchided  a  considera- 
tion of  the  time  which  was  to  be  served  by  a  student,  in  prepara- 
tion for  admission  to  the  Bar.  Since  the  Committee  agreed 
upon  a  definite  time,  their  conclusion  has  received  the  strongest 
approbation  in  communications  from  widely  separated  an<l  most 
distinct  sources.  There  will  be  found,  in  the  first  resolution 
presented  to  the  Association,  the  course  suggested  by  the  Com- 
mittee, and  which  is  sanctioned  by  the  action  of  governments, 
and  the  authority  of  devoted  students. 

The  course  of  instruction  is  to  cover  three  years,  and  as  ap- 
pears from  the  second  resolution,  there  is  to  follow  an  examina- 
tion on  the  course,  and  it  is  supposed  by  those  who  have  given 
the  matter  attention,  that  a  proper  course  of  instruction  will 
take  at  least  three  years,  but  no  student  is  to  be  bound  to  this 
time  ;  if  there  be  found  a  young  man  sufficiently  inspired  to  go 
over  such  a  course  and  to  pass  such  an  examination,  for  exam- 
ple, after  six  months'  study,  the  plan  gives  him  the  right  to  do  so. 

In  the  second  resolution  the  Association  is  asked  to  say  that 
a  student  going  over  the  course  of  instruction  and  passing  the 
examination  satisfactorily  to  the  examiners,  and  to  the  state, 
shall  be  entitled  to  practice  law.  The  Committee  had  in  view, 
it  is  true,  schools  in  which  a  diploma  is  issued,  justly  entitling 
the  student  to  admission  to  the  Bar;  but  they  took  into  consider- 
ation the  strong  opinion  in  the  Association,  and  the  judgment 
of  the  country,  that  no  system  of  legal  education  ought  to  be 
entirely  uncontrolled  by  official  connection  with  the  state. 

To  return  to  the  first  resolution. 

The  faculty  is  required  to  consist  of  an  adequate  number — 
that  being  a  number  equal  to  the  undertaking  of  the  x:ourse 
prescribed,  or  a  faculty  sufficient  in  point  of  numbers  to  meet 
the  requirements  which  belong  to  education  in  modern  and 
progressive  times. 
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The  final  resolution  speaks  for  itself.  The  object  of  this  is  not 
only  to  prevent  students  who  desire  to  avail  themselves  of  dis- 
tant seminaries  of  instruction,  to  which  they  may  be  called  by 
superior  advantages,  from  suffering  for  the  time  so  usefully 
spent,  but  also  to  secure  to  them  the  right  to  compute  it  as 
equal  to  as  much  time  spent  in  a  lawyer's  oflBce  in  their  own 
state,  in  making  up  the  period  reqfuired. 

This  seems  to  be  all  that  f^  necessary  to  bring  the  present 
matter  before  the  Association.  I  will  only  allude  to  the  grati- 
fying support  which  the  Committee  have  received  from  all 
sources.  The  State  of  New  Hampshire  furnishes  an  example 
worthy  of  imitation,  and  a  letter  attached  to  the  papers  shows 
fully  the  excellent  system  in  that  state.  From  the  State  of  Vir- 
ginia, the  Committee  have  been  enlightened  by  an  elaborate 
paper  from  Mr.  Tucker,  a  learned  and  distinguished  member  of 
this  Association,  who  has  spent  a  considerable  part  of  a  useful 
life  in  the  exercise  of  rare  didactic  powers,  in  instructing  in  the 
science  of  the  law. 

The  Committee  feel  confident  of  having  taken  much  pains. 
They  have  done  all  in  their  power  to  avoid  the  objections 
urged  at  the  last  annual  meeting.  The  subject  is  now  pre- 
sented for  action  to  the  Association.  Its  true  character  would 
suffer  if  the  opportunity  were  to  pass  without  an  expression  in 
favor  of  progress  and  of  liberal  legal  education. 

The  report  was  received,  and  the  resolutions  appended  to  it 
were  then  unanimously  adopted. 

The  President  said  that  the  privilege  of  making  a  future 
addition  to  the  report  was  impliedly  granted,  and  that  no 
special  vote  of  the  Association  was  necessary  to  that  end. 

15.  Simeon  E.  Baldwin,  of  Connecticut,  on  behalf  of  the  Com- 
mittee on  Jurisprudence  and  Law  Reform,  then  offered  the 
following  report  of  that  Committee: 

To  the  American  Bar  ABsociation. 

The  Committee  on  Jurisprudence  and  Law  Beform  present 
the  loUowing  report : 
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At  the  Ia8t  meeting  of  the  Association;  the  following  reso- 
lution was  adopted : 

Resolved,  That  the  Committee  on  Jurisprudence  be  requested 
to  ascertain  and  report  at  the  next  session,  how  far  executive 
officers  of  the  general  government  can  reverse  the  action  of 
their  predecessors,  in  cancelling  land  patents  which  have  already 
been  issued. 

*  ■ 

The  answer  to  this  question  seems  to  be  clearly  given  in  the 
recent  case  of  United  States  vs.  Schurz,  102  U.  S.  378.  It  was 
there  decided,  that  as  soon  as  a  land  patent  is  regularly  signed, 
sealed,  countersigned,  and  recorded,  the  title  passes,  without 
the  actual  delivery  of  the  instrument,  and  all  power  of  recall 
on  the  part  of  the  land  office  is  at  an  end.  If  the  proper  officer 
determines  to  issue  a  patent  under  a  misapprehension  of  law  or 
of  fact,  it  may  be  voidable,  but  is  not  absolutely  void.  In  the 
words  of  the  Court:  "The  mode  of  avoiding  it,  if  voidable, 
is  not  by  arbitrarily  withholding  it,  but  by  judicial  proceedings 
to  set  it  aside,  or  correct  it  if  only  partly  wrong;"  (p.  401). 
The  patentee  is  entitled  to  the  possession  of  his  patent  as  soon 
as  it  is  recorded,  as  against  the  Secretary  of  the  Interior,  and 
his  title  is  no  longer  a  matter  of  executive  cognizance.  But  "if 
it  has  been  issued  without  authority  of  law,  or  by  mistake  of 
facts,  or  by  fraud  of  the  grantee,  the  United  States  can,  by  a 
bill  in  chancery,  have  a  decree  annulling  the  patent,  or  pos- 
sibly a  writ  oi  scire  facias  ;**  (p.  404). 

This  decision  of  the  Supreme  Court  has  removed  any  diffi- 
culty in  answering  the  question  put  in  the  resolution  under 
consideration;  but  your  Committee  venture  to  suggest  the 
inquiry,  whether  it  is  the  proper  province  of  this  Association 
to  seek  to  inform  itself,  or  any  of  its  members,  as  to  what  may 
be  the  law  concerning  particular  points  of  private  right,  which 
are  or  may  be  the  subject  of  pending  litigation.  It  would  seem 
to  us  that  it  can  seldom  further  the  objects  of  this  body  for  it 
to  inquire  what  the  law  on  any  subject  is,  except  with  a  view 
to  determining  what  the  law  on  that  subject  ought  to  be. 
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At  the  meeting  of  the  Association,  held  in  1879,  your  Com- 
mittee were  instructed  to  prepare  a  synopsis  of  the  laws  of  the 
several  states  and  territories  relating  to  divorce,  with  reference 
to  the  possibility  of  securing  greater  uniformity  in  such  legis- 
lation. The  amount  of  labor  involved  in  this  undertaking  is, 
of  course,  considerable,  ami  we  have  not  yet  been  able  to  com- 
plete our  task.  The  chairman  of  the  Committee,  by  whom 
most  of  the  work  has  been  done,  is  representing  this  Associa- 
tion this  week  at  the  annual  meeting,  at  Cologne,  of  the  Asso- 
ciation for  the  Reform  and  Codification  of  the  Law  of  Nations, 
and,  in  his  absence,  we  prefer  to  confine  ourselves  simply  to 
reporting  progress. 

The  subject  is  too  important  to  receive  any  but  the  fullest 
treatment,  and  while  your  Committee  are  of  the  opinion  that 
greater  uniformity  in  divorce  legislation  may  reasonably  be 
hoped  for,  they  are  unwilling  to  submit  any  report  not  based 
on  the  closest  examination  of  that  now  existing,  not  only  in 
this  country,  but  in  others  whose  social  institutions  are  at  all 
similar  to  our  own. 

All  of  which  is  respectfully  submitted. 

SIMEON  E.  BALDWIN, 
HENRY  HITCHCOCK. 

Saratoga,  August  16,  1881. 

The  report  of  the  Committee  was  then  adopted. 

16.  Rufus  King,  of  Ohio,  Chairman  of  the  Committee  on  Judi- 
cial Administration  and  Remedial  Procedure,  then  offered  the 
following  report  of  that  Committee. 

Mr.  King  said  that  two  subjects  were  referred  to  the  Com- 
mittee :  one  being  with  reference  to  the  law  and  practice  in  the 
various  states  in  the  taking  and  perpetuating  of  testimony  out 
of  court. 

With  reference  to  that  subject,  it  required  so  much  atten- 
tion that  the  Committee  had  been  unable  fully  to  complete  it, 
although  considerable  had  been  done.     The  Vice-Presidents  of 
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the  Association  in  the  various  states  had  responded  to  the  appli- 
cations made  to  them  for  Information,  but  there  yet  remained 
twelve  states  to  hear  from.  In  addition  to  that  fact,  two  mem- 
bers of  the  Committee  were  in  Europe.  He  would  merely 
report  progress  upon  the  subject,  and  ask  for  an  extension  of 
time. 

Upon  motion  of  James  0.  Broadhead,  of  Missouri,  seconded 
by  Mr.  Gantt,  of  Missouri,  further  time  was  granted  to  the- 
Committee. 

17.  Upon  the  other  subject  Mr.  King  offered  the  following 
report: 

To  the  Prepident  and  Members 

of  the  American  Bar  ARsociation. 

By  a  resolution  of  the  Association,  at  the  last  annual  meet- 
ing, this  Committee  was  instructed  to  ascertain  and  report  how 
far  Congress  Can  vest  in  the  state  courts  the  power  to  execute 
a  National  Bankrupt  Law  (Rep.  p.  29). 

The  Constitution  of  the  United  States,  Article  1,  Section  8, 
provides  that  Congress  shall  have  power  to  '*  establish  uniform 
laws  on  the  subject  of  bankruptcy  throughout  the  United  States." 

By  the  same  clause,  power  is  given  to  Congress  to  "  establish 
an  uniform  rule  of  naturalization,"  and  under  the  latter  clause 
it  has  been  held  that  the  state  courts  may  naturalize  citizens, 
although  such  act  of  naturalization  was  considered  of  a  judicial 
character,  when  there  was  a  state  statute  allowing  its  courts  to 
take  cognizance  of  the  matter.  See  ex  parte  Knowles,  4  Amer. 
Law  Reg.  698.  Hence  it  might  be  inferred  that  by  special 
legislation  of  the  states  their  courts  can  carry  out  the  provisions 
of  a  Bankrupt  Act  enacted  by  Congress,  and  conferring  the  ^ 
power. 

But  there  is  no  doubt  that  vesting  in  the  state  courts  the 
execution  of  a  National  Bankrupt  Law,  is  a  delegating  of  the 
judicial  power  of  the  L^nited  States  to  state  courts.  See  ex 
parte  Knowles. 


34  AMEBIOAH  BAB  ASSOCIATION. 

Has  Congress,  tboD,  the  right  to  delegate  to  the  state  courts 
any  of  the  judicial  power  of  the  United  States? 

By  Article  3,  Section  1  of  the  Constitution  of  the  United 
States,  it  is  provided  that  the  "judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  the  Congress  may,  from  time  to  time,  ordain  and  es- 
tablish." 

On  this  clause  of  the  Constitution  there  is  a  direct  decision  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Martin 
V8.  Hunter's  Lessee,  1  Wheat.  304,  to  the  efiect  that  Congress 
cannot  vest  any  portion  of  the  judicial  power  of  the  United 
States,  except  in  courts  ordained  and  established  by  itself. 

In  the  case  of  the  United  States  vs,  Lathrop,  17  Johns.  4, 
Spencer,  Chief  J.,  said :  '*  It  is  too  plain  to  me  for  discussion, 
that  the  expression  in  the  Constitution  that  the  judicial  power 
of  the  United  States  is  to  be  vested  in  the  Supreme  Court,  and 
such  inferior  courts  as  Congress  may,  from  time  to  time,  ordain 
and  establish,  can  have  no  reference  to  the  courts  established 
by  the  respective  state  legislatures.     The. conferring  jurisdiction 
on  such  courts  is  not  to  ordain  and  establish  them,  and  in  no 
sense  can  the  state  courts  become  the  inferior  courts  intended 
by  the  Constitution."     In  this  case,  the  action  was  brought  in 
a  New  York  court  to  recover  penalty  under  the  Act  of  Congress 
passed  August  2,  1813,  entitled  "An  Act  for  laying  duties  on 
licenses  to  retailers  of  wines,  etc.,  etc.,"  and  imposing  a  penalty 
for  selling  without  license,  contrary  to  the  provisions  of  the  Act. 
The  defendant  pleaded  to  the  jurisdiction  of  the  court,  alleging 
that  the  action  ought  to  have  been  brought  in  the  Federal  Court. 
And  the  court  held,  inter  alia,  and  for  the  reasons  above  stated, 
that  the  action  for  the  penalty  incurred  for  selling  spirituous 
liquors  without  a  license,  contrary  to  this  Act  of  Congress, 
could  not  be  brought  in  the  state  court. 

And  in  ex  parte  Knowles,  above  cited,  it  was  considered  that 
the  act  of  naturalizing  a  citizen  was  a  judicial  act,  and  that 
Congress  had  no  authority  to  confer  the  power  of  naturalizing 
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citizens  on  the  state  courts,  nor  had  the  state  courts  power  to 
naturalize  citizens,  voluntarily,  in  the  absence  of  state  legisla- 
tion on  the  subject. 

The  decision  in  United  States  va,  Lathrop  is  supported  by 
similar  decisions  in  Virginia,  Ohio,  and  Kentucky,  which  are 
reviewed  by  Ch.  Kent,  iCom.  403-4  and  notes. 

la  this  view  of  the  question,  and  if  the  state  courts  must 
acquire  their  authority  to  act  by  the  common  law,  or  the  legis- 
lation of  the  states,  it  may,  therefore,  be  concluded  that  they 
could  not  otherwise  have  power  to  put  into  execution  the  pro- 
visions of  a  Federal  Act  of  Bankruptcy. 

But  there  is  still  another  view  of  the  subject  arising  upon 
the  question  whether  the  states,  even  by  express  legislation,  can 
give  to  their  own  courts  authority  to  enforce  or  assist  in  en- 
forcing laws  of  Congress.  The  case  of  Prigg,  16  Peters,  539, 
is  considered  by  an  eminent  writer  on  constitutional  law  as 
deciding  that  the  states  cannot  participate  by  legislation  in 
any  matters  which  are  exclusively  national  in  their  nature. 
But  though  the  case  was  argued  upon  that  ground,  the  decision 
actually  went  upon  a  different  point.  The  case  arose  upon  a 
statute  cf  Pennsylvania,  March  26,  1826,  concerning  the  ex- 
tradition of  slaves,  and  inflicting  a  penalty  upon  any  person 
taking  and  carrying  away  by  force  and  violence  any  negro  or 
mulatto  from  the  Commonwealth.  This  Act  was  held  void  as 
being  in  direct  violation  of  ihe  Constitution  of  the  United  States, 
and  the  Act  of  Congress,  February  12,  1793,  regulating  the 
extradition  of  slaves,  and  a  conviction  under  it  in  the  Pennsyl- 
vania courts  was  reversed. 

Three  of  the  judges,  while  concurring  in  the  result,  dissented 
from  the  doctrine,  or  reasoning,  upon  which  it  was  maintained 
by  the  majority  of  the  court,  holding  that  the  power  to  legislate 
upon  the  subject  of  extradition,  whether  of  slaves  or  fugitives 
from  justice  is  so  exclusively  vested  in  Congress  that  the  States 
can  pass  no  law  in  relation  to  it. 

But  as  it  was  conceded  in  that  case,  as  well  as  in  Martin  vs. 
Hunter's  Lessee,  supra,  and  Houston  vs.  Moore,  6  Wheat.  1 
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(see  also  8  Metcalf,  313,  and  1  Kent  Com,  395),  that  it  is 
competent,  where  the  power  is  concurrent  and  not  exclusively 
national  in  it«  nature,  to  vest  the  state  tribunals  with  jurisdic- 
tion, so  that,  with  the  assent  of  Congress,  they  may  take  cog- 
nizance of  all  such  cases,  even  to  the  extent,  as  in  Houston  t». 
Moore,  of  enforcing  acts  of  Congress,  the  question  might  still 
remain  in  this  view,  whether  the  matter  of  bankruptcy  is  ex- 
clusively national,  so  as  to  forbid  Congress  from  conceding  to 
the  state  courts  power  to  execute  a  National  Bankrupt  Law. 

In  Sturges  vs,  Crowninsbield,  4  Wheat.  122,  it  was  decided 
that  the  states  have  concurrent  authority  to  pass  bankrupt 
laws.  But  this  decision  was  with  the  very  material  restriction 
that  such  laws  shall  not  impair  the  obligation  of  contracts,  nor 
conflict  with  any  act  of  Congress.  The  principle  seems  to  be 
that,  although  Congress  cannot  confer  new  jurisdiction  or  powers 
upon  the  states,  or  their  courts,  it  may,  nevertheless,  remove 
or  exempt  them  from  the  disability  which,  in  matters  of  con- 
current jurisdiction,  it  has  the  power  to  interpose.  (1  Kent 
Com.  398;  2  Kent  Com.  391.) 

In  either  view  of  the  question,  the  real  diflSculty  seems  to  be 
whether,  even  with  the  concurrence  of.  Congress  and  the  state 
legislatures,  it  is  possible  to  invest  the  state  courts  or  their 
officers  with  jurisdiction  or  any  exercise  of  authority  over  the 
rights  of  persons  outside  of  their  own  borders,  and  discharging 
the  obligations  of  antecedent  contracts  so  as  to  establish  any- 
thing like  a  uniform  or  efficient  system.  This  would  be  t^ 
create  and  confer  a  new  jurisdiction  upon  the  state  courts, 
which  it  is  not  in  the  power  of  Congress  to  do.  (Story,  oo  the 
Constitution,  Sections  1109-10.) 

In  the  opinion  of  the  Committee,  this  is  an  insuperable  ob- 
jection, and  upon  these  considerations,  with  others  which  might 
be  added,  they  are,  therefore,of  opinion  that  Congress  cannot  vest 

in  the  state  courts  the  power  to  execute  aNational  Bankrupt  Law. 

RUFUS  KING,  Chairmn, 
A.  R.  LAWTON, 
GEO.  W.  BIDDLE. 
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Upon  the  motion  of  Isaac  D.  Jones,  of  Maryland,  to  adopt 
the  report,  the  following  discussion  took  place: 

Simeon  E.  Baldwin,  of  Connecticut: 

No  allusion  caught  my  ear  in  the  report  just  read  to  the  case 
of  Claflin  vs.  Houseman,*  in  one  of  the  early  volumes  of  Otto's 
Reports,  where,  if  I  recollect  rightly,  views  were  expressed  by 
the  court  somewhat  different  from  those  given  in  the  case  of 
Martin  vs.  Hunter's  Lessee,  and  my  impression  is,  that  in  the 
case  of  Claflin  vs.  Houseman,  which  arose  under  our  recent 
bankrupt  law,  the  jurisdiction  of  state  courts  over  controversies 
between  assignees  in  bankruptcy  and  adverse  claimants  was 
sustained,  it  being  held  that  the  state  courts  were  parts  of  the 
general  machinery  of  American  government,  and  that  they 
had  a  sort  of  a  common  law  jurisdiction  over  all  controversies 
of  that  character,  whether  arising  particularly  in  a  bankruptcy 
case  or  in  any  other.  I  have  no  doubt  the  Chairman  of  the 
Committee  will  remember  it,  and  I  ask  if  that  did  not,  in  some 
particular,  modify  the  views  expressed  in  the  earlier  cases 
referred  to  in  the  report. 

Robert  G.  Street,  of  Texas : 

The  Committee  are  deserving  of  great  credit  for  the  labor 
they  have  expended  upon  this  subject.  Nevertheless  I  feel 
under  the  necessity  of  offering  a  substitute  for  the  report  of  the 
Committee,  and  I  do  so  in  the  following  resolution  : 

*'Iiesolved,  That  it  is  the  sense  of  this  Association  that  the 
expression  of  opinion  on  controverted  questions  of  law  is  not 
within  its  province." 

The  President : 

The  Chair  does  not  think  the  resolution  can  be  ma<le  a  sub- 
stitute for  the  report  of  the  Committee,  but  after  the  adoption 
of  the  report,  the  resolution  of  the  gentleman  from  Texas  will 
be  in  order. 


*  Id  Claflin  vt  Houseman,  assignee,  it  was  held,  that  under  the  Bankrupt  Act 
of  March  2,  1S67(14  Stat.  517),  the  asBignee  might  sue  in  the  state  courts  to 
recover  the  assets  of  the  bankrupt,  no  exclusive  jurisdiction  having  been  given 
to  the  courts  of  the  United  States. 

8 
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Mr.  Jones,  of  Maryland,  was  allowed  to  withdraw  the 
motion  to  adopt  the  report,  and  move  its  reception  by  the  Asso- 
ciation.    And  the  report  was  received. 

Edward  0.  Hinkley,  of  Maryland  : 

I  desire  to  call  the  attention  of  the  Committee  to  a  matter  I 
did  not  hear  in  the  report,  namely,  that  Mr.  Madison,  in  the 
Federalist,  in  one  of  his  papers  concerning  the  judicial  depart- 
ment of  the  government  of  the  United  States,  has  suggested 
that  it  is  in  the  power  of  the.  United  States  to  vest  in  the  state 
courts  the  powers  intended  to  be  exercised  under  the  Constitu- 
tion of  ihe  United  States.  I  thought  it  not  improper  to  call 
attention  to  this  'suggestion,  although  it  has  been  suggested 
that  the  opinion  expressed  by  him,  in  the  light  of  what  has 
been  since  decided,  must  be  considered  as  having  been  over- 
ruled.* 

E.  F.  Bullard,  of  New  York : 

I  move  that  the  report  be  referred  back  to  the  Committee, 
and  held  over  for  another  year  s  consideration.  It  seems  to 
me  the  matter  is  too  important  to  be  passed  on  at  this  time 
with  50  slight  an  examination.  I  was  the  author  of  the  resolu- 
tion that  called  out  this  report,  and  I  will  state  my  object.  I 
believe  the  members  of  the  bar  generally  throughout  the 
country  desire  the  passage  of  a  bankrupt  law,  but  a  great 
objection  is  found  in  rural  districts.  In  the  large  cities  of  New 
York,  Boston,  and  Philadelphia  the  jurisdiction  is  exercised  by 
the  United  Stales  Courts  without  embarrassment;  but  take 
this  northern  district  of  New  York  to  illustrate  the  diflSculties 
in  the  country.  Our  judge  formerly  resided  at  Bufialo,  and  we 
had  to  travel  from  three  to  four  hundred  miles  to  get  to  the 
court.  The  judge  is  now  located  at  Syracuse,  and  that  is 
within  easier  reach. 


♦Alexander  Hamilton,  in  the  Fedtralitt,  No.  81,  says  :  "  To  confer  upon  the 
existing  courts  of  the  several  states  the  power  of  determining  sach  causes, 
would  perhaps  he  as  much  '  to  con&tiUite  tribunals*  as  to  create  new  courts 

with  the  like  power." 
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You  will  find  this  is  the  great  complaint  in  the  rural  dis- 
tricts— that  it  is  difficult  to  get  a  case  before  a  judge  without 
great  expense.  The  marshal's  fees  for  serving  papers,  the 
clerk's  and  the  register's  fees,  and  the  expenses  in  general,  were 
rendered  so  large  that  rarely  was  there  anything  left  for  the 
creditors.  We  want  a  bankruptcy  law  that  can  be  adminis- 
tered at  a  small  expense,  and  if  the  power  lies  in  Congress  to 
give  it  to  the  state  courts,  so  that  each  county  judge  or  each 
local  judge  can  perform  its  duties,  the  great  objection  will  be 
removed.  I  hope  the  matter  will  be  suspended  another  year 
without  being  disposed  of  in  its  present  shape. 

James  0.  Broadhead,  of  Missouri : 

I  rise  to  ask  whether  it  would  be  in  order  to  move  the  adop- 
tion of  the  report.  There  is  a  motion  to  refer  it  back  to  the 
Committee.  If  so,  I  wish  to  interpose  my  motion.  I  think 
some  gentlemen  have  misunderstood  the  reading  of  this  report. 
I  listened  attentively  to  it,  and  my  conclusion  was  this:  that 
whilst  the  Committee  did  not  undertake  to  say  what  power 
Congress  had  in  regard  to  the  general  proposition  to  pass  a 
general  bankrupt  law,  to  be  administered  by  the  authorities  of 
the  different  states,  yet  they  came  to  the  conclusion  that  Con- 
gress could  pass  no  law  giving  a  state  court  the  authority  to 
exercise  jurisdiction  over  a  citizen  of  another  state.  That  is 
the  conclusion  to  which  the  Committee  came,  and  I  think  there 
can  be  no  two  opinions  among  the  members  of  the  Association 
on  that  point,  that  Congress  has  no  authority  in  that  respect. 
Whatever  authority  they  may  have  to  pass  a  general  insolvent 
law  which  may  be  operative  in  the  different  states,  yet  they  can 
give  to  no  state  court  authority  to  exercise  jurisdiction  over  the 
citizens  of  another  state  out  of  their  jurisdiction.  That  is  the 
conclusion  to  which  this  report  comes,  and,  I  understand,  the 
only  conclusion.  That  being  my  understanding,  I  move  the 
adoption  of  the  report. 

The  Chair  suggested  that  a  disposition  of  Mr.  Bullard's 
motion  must  be  first  made. 
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John  W.  Stevenson,  of  Kentucky : 

I  move  to  make  this  report  the  special  order  of  the  day,  to- 
morrow, at  eleven  o'clock ;  that  will  enable  the  members  indi- 
vidually to  read  the  report  themselves,  and  fully  understand  it. 
It  seems  to  me  that  disposition  of  the  matter  will  cover  the 
objection  to  re-submitting  it;  and  I  will  add  to  my  motion 
that  in  the  meantime  the  report  be  printed,  and  copies  fur- 
nished to  the  members  of  the  Association. 

After  some  discussion,  this  motion  was  adopted. 

18.  The  Chair  then  called  upon  the  Committee  on  Comnnerci'il 
Law. 

On  behalf  of  the  Committee  on  Commercial  Law,  Georg:<5  -A* 
Mercer  made  a  verbal  report  that  the  Committee  was  not  f»i"» 
and  had  no  chairman ;  that  nothing  was  referred  to  the  Com- 
mittee at  the  last  session  of  the  Association ;  the  only  matter 
contemplated  was  a  bankrupt  law,  and  inasmuch  as  the  order 
of  exercises  announced  a  paper  to  be  read  on  that  subject,  the 
members  of  the  Committee  concluded  it  would  be  best  to  mate 
no  special  report  from  that  Committee. 

19.  John  W.  Stevenson,  of  Kentucky,  from  the  Committee  on 
International  Law,  stated  the  reasons  why  this  Committee  h^" 
no  report  at  this  meeting. 

20.  The  Committee  on  Grievances  made  no  report. 

21.  Francis  Rawle,  of  Philadelphia,  on  behalf  of  the  Comnoitt^^ 
on  Publications,  reported  that  the  Committee  had  had  two 
thousand  copies  of  the  Report  of  the  Third  Annual  Meetiog 
printed,  and  the  greater  part  of  them  distributed  Sitaong 
the  members  and  principal  libraries. 

22.  James  0.  Broadhead  : 

Mr.  President : — I  wish  to  offer  a  resolution  which  I  thought 
would  be  offered  last  night ;  it  is  a  subject  not  exactly  in  order 
in  the  routine  of  business,  but  one  that  we  should  delay  do 
longer. 
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JResolvedf  That  tbia  Association  regard  it  to  be  a  duty  publicly 
to  express  their  deep  sympathy  with  the  President,  his  family, 
and  the  nation,  in  the  great  sorrow  through  which  they  are 
now  passing,  their  horror  at  the  crime  which  has  plunged  a 
nation  into  grief,  and  their  earnest  hope  and  prayer,  in  common 
with  their  fellow-citizens  of  every  name,  that  the  President 
may  soon  be  restored  to  health  and  usefulness. 

Isaac  D.  Jones,  of  Maryland,  said  : 

I  rise  with  a  full  heart  to  second  the  resolution  which  has 
been  offered,  which  I  do  with  the  most  devout  prayer  to  God 
that  it  may  be  heard  and  answered  in  the  High  Court  of 
Heaven. 

Henry  Stockbridge,  of  Maryland,  moved  that  the  Secretary 
be  instructed  to  forward  a  copy  of  Mr.  Broadhead's  resolution 
to  the  Secretary  of  State. 

The  resolution  was  accordingly  telegraphed  by  the  Secretary 
of  the  Association  to  the  Secretary  of  State. 

23.  Henry  Hitchcock,  of  Missouri,  offered  the  following 
resolution : 

Resolved,  That  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  be,  and  they  are,  instructed  to  take 
into  consideration  the  causes  of  the  delays  now  attending  the 
final  determination  of  causes  in  the  Appellate  Courts  of  the 
United  States  and  of  the  several  states,  and  at  the  next  annual 
meeting  of  the  Association  to  report  the  conclusions  which 
they  may  reach,  togetlier  with  such  suggestions  as  they  may 
deem  expedient,  touching  a  practical  remedy  therefor. 

I  desire  to  offer  the  resolution  now.  There  was  some  uncer- 
tainty in  my  mind  as  to  whether  or  not  it  would  be  expedient  to 
refer  the  matter  to  the  standing  committee  which  would  be 
most  appropriate,  or  whether  it  might  be  thought  better  to 
appoint  a  special  committee ;  that  is  a  matter  about  which  I 
have  nothing  to  say ;  I  only  desire  to  bring  it  before  the  Asso- 
ciation. 
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It  seems  to  me  the  resolution  is  appropriate,  provided  it  is 
regarded  as  a  subject  properly  within  the  action  of  this  body. 
I  think  it  is  properly  within  the  sphere  marked  out  for  itself 
by  this  Association.   The  condition  of  the  docket  of  the  Supreme 
Court  of  the  United  States  we  all  know;  and  so  far  as  the  ques- 
tion touches  us  at  home,  in  Missouri,  it  has  been  a  subject  of 
great  complaint,  and  it  is  universally  recognized  in  that  state 
that  the  over-crowded  condition  of  the  docket  of  our  Supreme 
Court  has  come  to  amount,  in  many  cases,  to  a  practical  denial 
of  justice.     So  urgent  is  the  state  of  things  in  that  respect, 

• 

that  the  unprecedented  step  was  taken  in  Missouri  of  holding  m 
December  last,  at  Kansas  City,  a  convention  of  members  of  the 
Bar  of  the  state.     Over  two  hundred  members  were  present, 
and  all  but  one  of  the  congressional  districts  were  well  repre- 
sented in  convention.      They  sat  during  parts  of  two  days, 
and  the  sole  object  was  to  consider  this  question.    It  involved  a 
great  difference  of  opinion,  and  various  plans  were  suggested. 
I  was  one  of  a  committee  to  which  the  whole  subject — resolutions 
and  suggestions — were  referred.     There  were,  I  think,  nineteen 
or  twenty  different  suggestions,  based,  more  or  less,  upon  four  ^^ 
five  different  and  highly  diverse  plans ;  and  the  result  of  tb^^ 
difference  of  opinion  was  such  that  the  report  of  the  comm/tt6e 
which  recommended  for  the  consideration  of  the  convention  t|j 
adoption  of  an  amendment  to  the  Constitution,  providing  for  ^ 
Supreme  Court  Commission,  was  decided  not  to  be  a  plan  which 
commanded  a  majority  of  the  members. 

We  also  know  that  a  distinguished  member  of  the  Supreme 
Court  of  the  United  States  took  occasion  to  express  his  own 
views  in  an  article  in  one  of  the  leading  magazines,*  not  long  ago. 

It  appears  to  me  that  the  Bench,  Legislatures,  and  Congress, 
perhaps,  are  entitled  to  whatever  assistance  they  can  receive 
from  the  Bar  of  the  whole  country  in  reference  to  this  question. 
How  can  the  trouble  be  remedied  ?  It  requires  the  utmost 
consideration  of  all  the  elements   that  enter  into  it.     It  is 

*  Justice  Strong,  in  the  number  of  the  North  American  Bevicw  for  May,  1881. 
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entirely  appropriate  for  this  body  to  give  to  the  subject  such 
consideration  as  it  demands,  and  that  by  way  of  recommenda- 
tion, if  it  be  found  practicable,  some  suggestions  may  be  pre- 
sented which  will  take  their  place  among  other  suggestions 
which,  altogether,  will  result  in  some  definite  legislation  in  the 
states,  and  possibly  in  Congress.  The  adoption  of  such  resolu- 
tions may,  at  least,  be  expected  to  have  a  good  effect  by  setting 
members  of  the  Association  throughout  the  country  to  thinking 
about  it,  and  thus  bring  about  an  improvement. 

Richard  T.  Merrick,  of  Washington,  D.  C,  said : 

Practical  action,  rather  than  theoretical  discussion,  is  the 
most  desirable  course  for  the  Association  to  take,  if  it  intends 
to  meet  the  exigency.  I  am  under  the  impression  it  would  be 
wiser  and  better,  in  view  of  the  existing  emergency,  particu- 
larly in  respect  to  the  docket  of  the  Supreme  Court  of  the 
United  States,  that  this  Association  should  take  some  action 
now,  at  least  as  to  the  expression  of  its  opinion  in  reference 
to  the  manner  in  which  the  ends  of  justice  may  be  attained, 
and  these  unreasonable  delays,  that  now  constitute  a  denial 
of  justice,  may  be  avoided.  I  understood  the  resolution 
offered  by  Mr.  Hitchcock,  as  well  as  I  could  hear  it,  to 
refer  not  only  to  the  United  States  Supreme  Court,  but  to 
the  courts  of  last  resort  in  the  several  states.  What  I  have  to 
say  in  regard  to  it  has  relation  to  the  Federal  Court  alone. 
That  court  has  now  upon  its  docket  from  eleven  to  twelve  hun- 
dred cases,  I  think ;  fully  a  thousand,  certainly.  It  is  only  able 
at  each  term  to  dispose  of  from  three  hundred  to  three  hundred 
and  fifty  at  the  outside,  and  we  all  know  that  an  appeal  taken 
to-day  from  a  Federal  tribunal,  cannot  be  reached  for  argument 
in  the  Supreme  Court  for  three  years.  The  judges  are  over- 
worked, \^e  docket  is  over-stocked,  and  litigants  are  denied 
that  right  of  speedy  trial  which  they  have  been  assured  under 
the  Constitution  they  should  have.  How  shall  this  be  reme- 
died, is  the  practical  inquiry,  and  I  submit  we  should  take 
some  definite  action  at  this  meeting. 
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There  are  now  pending  in  Congress  two  bills.  One,  in  the 
Senate,  proposing  to  meet  the  difficulty  by  the  formatioD  of 
intermediate  courts,  and  the  other,  in  the  House,  proposing  to 
effect  a  remedy  by  reorganization  of  the  Supreme  Court— en- 
larging the  nximber  of  its  judges  to  not  less  than  twenty-one; 
dividing  it  into  three  chambers;  requiring  them,  in  refer- 
ence to  the  original  jurisdiction  afforded,  to  act  separately,  and 
in  all  questions  relating  to  a  construction  or  application  of  the 
Constitution  to  sit  together;  not  less  than  two-thirds  to  be 
required  to  constitute  a  quorum. 

These  two  bills  represent  two  different  opinions  in  the  pro- 
fession, and  I  am  satisfied  that  the  statesmen  of  the  country, 
and  the  legislature,  would  be  profoundly  gratified  to  have  an 
expression  of  opinion  from  the  profession  represented  in  this 
Association.  For  myself,  I  am  clearly  of  opinion  that  it  would 
be  wiser  and  more  expedient  to  divide  the  Supreme  Court, 
creating  not  less  than  twenty-one  judges,  allowing  thera  to  sit 
in  three  different  chambers — one  hearing  appeals  at  Common 
Law,  another  in  Chancery,  and  another  in  Admiralty,  and 
various  other  jurisdictions,  bankruptcy,  etc.;  requiring  them, 
in  constitutional  questions,  to  immediately  certify  the  case  from 
the  division  in  which  it  arises  to  the  judges  sitting  together. 

I  am  convinced  that  a  careful  scrutiny  of  the  article  of  the 
Constitution  in  reference  to  the  administration  of  judicial  j>ower, 
will  satisfy  any  member  of  the  profession  that  an  enactn^ent  in 
accordance  with  the  bill  now  in  the  House,  as  I  have  stated,  is 
fully  within  the  constitutional  power  of  Congress. 

I  think  it  is  expedient  for  us  to  consider  and  determine  which 
of  these  methods  will  be  most  advantageous  to  adr.pt,  and  I 
move,  as  an  amendment,  that  the  committee  to  whom  the  reso- 
lution of  the  gentleman  is  referred,  be  required  to  report  to- 
morrow morning,  Friday,  at  half  past  eleven  o'clock,  and  that 
their  report  be  made  the  special  order  of  the  day  at  that  time,  to 
succeed  the  order  now  pending  for  eleven  o'clock. 

Mr.  Hitchcock,  of  Missouri,  said  the  amendment  sought 
to   deal    with    the   matter   in   a  too  summary  manner.    The 
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attempt  to  come  hastily  to  a  conclusion,  in  a  matter  of 
such  moment,  would  be  simply  to  attempt  an  impossibility. 
His  experience  in  the  Missouri  convention,  at  Kansas  City, 
before  referred  to,  had  convinced  him  of  that  fact.  It 
should  be  referred  to  a  special  or  standing  committee  to 
deliberate  upon,  and  make  a  carefully  prepared  report,  after 
considering  all  of  the  suggestions  that  had  been  made  upon  the 
matter.  There  were  many  members  of  the  profession  who  were 
not  in  favor  of  the  plan  recommended  by  Mr.  Merrick.  After 
the  committee  had  considered  the  matter  and  made  their  report, 
the  Association  would  be  in  a  position  to  recommend  some  dis- 
tinct and  practicable  plan  next  year.  He  hoped  the  amend- 
ment would  not  pass. 

Mr.  Merrick  said  ho  was  not  particular  in  reference  to  the 
details,  but  in  his  opinion  the  Association  should  express  itself 
before  it  adjourned.  When  the  matter  was  brought  up  in 
the  morning  he  should  move  for  the  expression  of  an  opinion 
by  the  meeting  upon  the  subject,  as  to  which  of  the  two  modes 
mentioned  should  be  adopted. 

A  motion  made  by  Mr.  Merrick,  viz.:  "that  the  resolution 
oflFered  by  Mr.  Hitchcock  lie  over  until  to-morrow,  Friday,  and 
be  made  the  special  order  of  the  day  at  half  past  eleven  A.  M., 
after  the  special  order  for  eleven  o'clock  shall  be  disposed  of," 
was  then  unanimously  adopted. 

24.  John  W.  Stevenson,  of  Kentucky,  offered  the  following 
resolution:  \ 

**Iie8olved.  That  the  Executive  Committee  be  instructed  to 
inquire  into  the  propriety  of  extending  the  time  of  holding  the 
meeting  of  this  Association  from  three  to  five  days,  and  at  such 
time  as  they  may  think  proper." 

In  connection  with  his  resolution,  Mr.  Stevenson  suggested 
that  the  meeting  be  held  earlier  in  the  month  than  usual,  and 
that  the  Committee  report  the  following  morning. 

Isaac  D.  Jones,  of  Maryland,  seconded  the  motion.     Adopted. 
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25.  On  motion  of  Asa  Iglehart,  of  Indiana,  tbe  thanks  of  the 
Association  was  unanimously  voted  to  Judge  Cooley,  "for  the 
very  able  and  thoughtful  paper  presented  to  the  Association 
and  read." 

26.  Robert  G.  Street,  of  Texas,  gave  notice  that  at  the  proper 
time  he  should  renew  his  motion  with  regard  to  the  Committee 
report  upon  the  bankruptcy  law. 

27.  The  Chair  then  announced  the  appointment  of  the  Obitu- 
ary Committee,  as  follows  : 

Edward  Otis  Hinkley,  Secretary  [ex  officio] ;  Everett  P. 
Wheeler,  of  New  York  City ;  M.  Dwight  Collier,  of  St.  Louis,  Mo. 

Mr.  Hitchcock  informed  the  Chair  that  Mr.  Collier  was  in 
Europe,  whereupon  the  Chair  appointed  Mr.  Hitchcock  in  lieu 
of  Mr.  Collier. 

28.  The  Chair  then  announced  that  a  discussion  upon  the 
paper  of  Judge  Cooley  would  be  in  order  at  any  time  during  the 
session  of  the  Association  the  next  day,  subject  to  the  special 
orders  pending. 

On  motion  of  James  0.  Broadhead,  the  meeting  then  adjourned 
until  eight  o'clock  P.  M. 


Thursday  Evening^  Augvjst  18, 
Meeting  called  to  order  at  8.20  by  the  President. 

29.  Luke  P.  Poland  presented  the  names  of  new  members, 
recommended  by  the  General  Council,  and  they  were  declared 
elected.     (See  List  of  New  Members  at  the  end  of  the  Minutes,) 

30.  The  Chair  then  introduced  to  the  meeting  Samuel  Wagner, 
of  Philadelphia,  who  read  a  paper  on  "The  Advantages  of  a 
National  Bankrupt  Law."     (See  Appendix,) 
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Eoger  Averill,  of  Connecticut,  moved  "that  the  thanks  of  this 
Association  be  tendered  to  Mr.  Wagner  for  the  interesting  and 
able  discourse  just  delivered." 

Seconded  by  Mr.  Hitchcock,  and  unanimously  adopted. 

31.  Carleton  Hunt,  of  Louisiana,  said : 

I  am  directed  by  the  General  Council,  in  their  behalf,  to  move 
that  a  vote  of  thanks  be  returned  to  the  Executive  Committee, 
and  the  Secretary,  and  Treasurer,  for  the  public  spirit,  zeal, 
and  efficiency,  and  the  very  great  courtesy  with  which  they  have 
discharged  their  respective  duties  during  the  past  year. 

I  need  not  say,  that  I  take  pleasure  in  making  the  motion, 
and  I  consider  it  a  great  complimant  that  my  associates  in  the 
council  charge  me  with  the  duty  of  making  the  motion. 

The  motion  was  then  unanimously  adopted. 

32.  Henry  Stockbridge,  of  Maryland,  offered  the  following 
resolution : 

Resolved,  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  inquire  into,  and  report,  at  the  next 
session  of  the  Association,  upon,  the  expediency  of  establishing, 
in  connection  with  the  legislative  department  of  the  state  govern- 
ments, a  "  Commission  of  Legislation,"  a  committee  or  a  legal 
board,  whose  duty  it  shall  be,  from  time  to  time,  to  prepare 
such  bills  for  the  legislature  as  the  progress  of  events  or  the 
consolidation  of  existing  statutes  may  require ;  and  to  which 
shall  be  referred  public  bills  which  may  be  pending,  that  they 
may  receive  proper  form,  be  made  to  harmonize  in  their  several 
parts,  and  be  put  in  such  terms  as  to  accomplish  the  object  of 
their  enactment. 

2.  That  if  said  Committee  deem  such  a  commission  or  board 
practicable,  they  be  requested,  in  their  report,  to  indicate  the 
best  mode  of  constituting  and  establishing  the  same. 

Mr,  Stockbridge,  in  offering  the  resolution,  said : 
The  membera  of  the  Association,  Mr.  President,  have  not  all 
had  the  happiness  which  you  have  enjoyed  of  going  through  so 
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many  volumes  of  recent  statute  law,  and  therefore  we  do  not 
recognize  as  thoroughly  as  you  do  the  anomalous  condition  in 
which  so  much  of  our  state  ledslation  is  involved.  The  reason 
of  the  difficulty  lies  largely  in  the  fact  that  men  are  placed  in 
our  legislatures,  and  placed  upon  our  judicial  committees  in  the 
legislatures,  who  are  utterly  unfit  for  the  position  they  occupy; 
men  who  are  sent  to  the  legislatures  to  enact  laws,  or  amend 
them,  without  knowing  what  the  laws  are,  or  what  the  practical 
difficulties  are.  If  some  assistance  could  be  afforded  to  them  in 
the  preparation  of  laws,  it  might  be  better.  I  have  therefore 
framed  this  resolution  which  has  been  read. 

Asa  Iglehart,  of  Indiana,  inquired  how  the  proposed  result 
was  to  be  achieved.  He  wo'uld  like  to  know  the  intention  of 
the  resolution  in  that  respect. 

Mr.  Stockbridge : 

My  object  was  simply  to  inquire  of  this  body  whether  it  is 
not  practicable  for  states  to  provide  a  means  by  which  the 
crudities  and  incongruities  of  the  statute  laws  might  be  reme- 
died. 

Carleton  Hunt,  of  Louisiana : 

I  sincerely  trust  that  this  resolution  may  prevail,  and  I  think 
the  Association  ought  to  be  very  much  indebted  to  the  gentle- 
man from  Maryland  ior  calling  its  attention  to  so  important  a 
topic.  It  is  very  well  known  that  it  is  the  custom  of  some 
governments  to  have  a  reference  similar  to  that  hinted  at  in 
the  resolution.  The  matter  deserves  careful  consideration,  and 
we  should  be  showing  a  lack  of  respect  to  the  gentleman  who 
proposed  the  resolution  if  we  do  not  give,  it  the  attention  it 
deserves. 

Charles  N.  Davenport,  of  Vermont,  said  he  thought  there 
was  a  constitutional  difficulty  in  the  way  of  passing  the  reso- 
lution offered.  How  could  such  a  body  have  any  authority 
over  matters  of  legislation  ? 

Tjike  any  state  in  the  Union  under  the  present  condition  of 
our  system  of  government.     How  are  you  going  to  create  a 
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commission  outside  of  the  legislature  that  will  have  any  power 
or  effect  upon  the  legislature  ? 

Cortlandt  Parker,  of  New  Jersey,  thought  the  scope  of  the 
resolution  came  clearly  within  the  province  of  the  Association, 
one  of  the  objects  of  which  was  the  attainment  of  similarity  in 
the  statute  law — Federal  and  state.  It  suggested  steps  toward 
a  very  laudable  and  desirable  object.  As  ho  understood  it,  the 
suggestions  offered  in  the  resolution  were  feasible.  There  ex- 
isted in  each  state  some  method  of  shaping  legislative  enact- 
ments— not  to  create  them,  not  even  to  suggest  them,  but  to 
shape  them  so  that  they  might  be  better  drawn,  more  wisely 
framed.  He  had  in  mind  one  state  where  it  is  now  the  law 
that  bills  submitted  to  the  House  shall,  before  they  are  passed, 
be  placed  within  the  charge  of  the  Attorney-General  of  the 
state,  who  was  by  law  made  a  sort  of  committee  to  shape  tiie 
phraseology  of  bills.  As  he  understood  the  intent  of  the  reso- 
lution, it  sought  to  obtain  the  formation  of  some  outside  com- 
mittee, if  it  might  be  so  called — ^some  commission,  at  least, 
whose  duty  it  should  be  to  shape  the  phraseology  in  which  bills 
were  drawn  up.  If  such  a  body  existed  in  every  state,  undoubt- 
edly it  would  tend  to  a  similarity  in  legislation. 

Asa  Igleharty  of  Indiana : 

I  do  not  forget  that  this  •  resolution  was  one  of  inquiry,  but 
it  seems  to  me  to  be  not  very  consistent  with  the  gravity  of  this 
body  even  to  pass  a  resolution  of  inquiry  for  such  a  purpose. 
The  proposition  really  is,  whether  it  is  not  expedient  for  our 
independent,  omnipotent  legislatures  to  constitute  a  revision 
commission  to  prevent  the  crudities  of  their  legislation.  If  the 
gentleman  had  confined  himself  to  the  idea  expressed  in  his 
remarks  in  support  of  his  resolution,  and  directed  his  resolution 
to  that  subject,  I  should  be  inclined  to  vote  for  it  as  practicable  ; 
but  I  can  hardly  gravely  discuss  the  proposition  as  it  is. 

Mr.  Stockbridge :  • 

I  should  have  hesitated  long  about  presenting  my  resolution, 
if  I  thought  it  would  have  given  rise  to  such  a  controversy ;  but 
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since  a  discussion  has  arisen,  I  wish  to  say  a  few  words.  It 
seems  to  me,  as  was  suggested  by  the  gentleman  from  New 
Jersey  (Mr.  Parker),  that  the  resolution  is  precisely  within  the 
sphere  of  this  Association.  It  is  desirable,  and  I  think  feasible, 
to  improve  the  legislation  of  the  country,  as  much  so  as  it  is  to 
improve  the  judicial  administration  of  the  laws.  Nor  is  it  a 
new  matter  by  any  means.  Half  the  states  in  the  Union,  and 
I  think  I  speak  within  bounds,  have,  in  a  greater  or  less  degree, 
something  similar  to  this;  they  have  adopted  commissions 
charged  with  codifying  the  laws  of  the  state ;  they  have  adopted 
commissions,  or  appointed  committees  of  men  learned  in  the 
law,  to  consolidate  the  laws  bearing  upon  a  particular  subject, 
and  make  a  report  on  their  labors.  Much  of  our  legislation  is 
designed  to  remedy  some  single  defect  by  *'  patching,"  and 
a  statute  law  is  patched  by  this  legislature,  and  patched  by 
that,  until  it  becomes  *'a  thing  of  shreds  and  patches ;"  scat- 
tered through  twenty  books  it  may  be,  and  it  is  no  person's 
business  to  take  it  and  consolidate  it,  and  bring  the  incou- 
gruous  mass  into  an  orderly  shape.  Look  at  the  Acts  of  some 
of  our  legislatures;  the  enactment  of  statutes  such  as  were 
referred  to  in  the  address  of  the  President  yesterday ;  Acts  pro- 
posed by  men  who  have  given  little  or  no  thought  to  the  sub- 
ject-matter of  the  Act;  men  of  imperfect  experience,  knowing 
nothing  as  to  how  similar  Acts  have  worked  elsewhere — the 
lawyer's  great  test  of  value  in  such  matters.  The  idea  intended 
to  be  conveyed  in  the  resolution  was  precisely  of  the  nature 
suggested  by  the  gentleman  from  New  Jersey,  namely,  a  com- 
mission, or  committee,  whose  business  it  should  be  specially  to 
draft  laws,  to  whom  should  be  referred,  as  it  is  customary  in 
many  cases  to  refer  to  the  judiciary  committee  of  a  legislature, 
the  law  which  is  proposed  to  be  framed,  to  see  whether  it  is 
harmonious  with  existing  statutes,  or  if  it  calls  for  the  modifi- 
cation of  some  statutes ;  a  committee  of  men  who  know  what 
the  law  is,  and  wherein  it  is  defective  and  needs  to  be  changed 
or  modified,  so  that  such  a  bill  might  be  returned  to  the  legis- 
lative body  with  the*  sanction  and  approval  of  legal  minds,  and 
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thus  the  incongruities  of  statutory  laws  might  be  in  a  large 
measure,  if  not  wholly,  obviated.  That  was  the  only  purpose 
of  the  resolution,  and  I  think,  with  all  deference,  it  is  not  un- 
worthy of  the  serious  consideration  of  the  very  able  committee 
which  we  have  upon  jurisprudence  and  law  reform.  I  am  not 
aware  of  the  extent  of  the  labor  cut  out  for  that  committee, 
and  if  they  have  no  tinae  to  attend  to  this  matter,  of  course  they 
would  quickly  dispose  of  it;  but  if  they  have  the  time  to  at- 
tend to  it,  I  respectfully  submit  it  is  a  matter  worthy  the  dignity 
of  this  body,  and  I  hope  the  resolution  will  be  adopted. 

Rufus  King,  of  Ohio : 

I  desire  to  submit  whether  the  right  course  in  this  matter  is 
not  to  leave  it  to  the  committee  to  decide  on  the  merits  of  the 
resolution,  even  if  it  is  liable  to  the  objection  that  is  made. 
The  character  and  respectability  of  the  mover,  and  the  un- 
doubted importance  and  gravity  of  the  subject  itsetf,  should 
commend  this  course.  It  seems  to  me  that  is  the  best  disposi- 
tion to  make  of  the  resolution.  I  hope  the  Association  will 
allow  the  resolution  to  go  to  the  committee,  and  they  will  take 
good  care  of  it,  and  of  the  Association  in  respect  to  it,  I  have 
no  doubt. 

M.  Gr.  B.  Swift,  of  Massachusetts : 

I  think  the  influence  of  the  Anierican  Bar,  and  of  the  attor- 
neys composing  it,  in  their  respective  localities,  is  not  always 
felt.  The  American  people  have  not  yet  entirely  overcome  the 
idea  instilled  into  their  minds  by  various  processes,  tliat  it  is 
possible  the  aims  and  objects  of  the  lawyers  may  be  sometimes 
antagonistic  to  the  happiness  and  prosperity  of  the  people; 
therefore  I  think  this  body  should  be  extremely  cautious  in  re- 
spect to  the  measures  it  takes,  and  the  form  it  adopts  in  placing 
certain  things  before  its  committees,  because  the  action  of  this 
body  is  made  public,  and  all  its  transactions  are  heralded 
abroad.  Intelligent  people,  at  least,  who  take  an  interest  in 
public  welfare,  are  observing,  to  a  greater  or  less  extent,  the 
proceedings  of  this  body,  because  it  assunAes  a  national  charac- 
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ter.  Now,  it  seems  to  me,  we  should  not  do  anything  which 
will  tend  to  neutralize  our  influence  over  legislative  bodies,  or 
with  the  people  who  elect  members  of  the  legislature.  It  is 
quite  customary  in  some  of  the  states  of  the  Union  to  refer 
matters  requiring  peculiar  phraseology  and  forms  of  expression 
to  the  committee  on  the  judiciary ;  and  in  some  states  it  is  the 
custom  to  have  every  important  matter  so  referred,  and  the 
committee  have  a  hearing  upon  it  and  report.  I  think  it  is  hardly 
fair  to  the  legislatures  to  say  that  as  a  rule  they  put  incompe- 
tent men  on  their  judiciary  committees;  and  I  wish  to  say  here 
that  I  never  have  been  a  member  of  any  legislature,  and  am 
not  now.  It  seems  to  me  it  would  be  a  great  deal  more  expe- 
dient for  this  body  to  refer  the  question  to  a  committee  in  simple 
form,  that  the  committee  inquire  and  report  the  most  expedient 
means  of  having  an  uniformity  of  phraseology  in  the  statutes 
of  our  various  states ;  that  covers  the  whole  question  without 
committing  any  one  to  any  particular  process.  I  ask  you  to 
consider,  Mr.  President  and  gentlemen,  whether  that  would 
not  be  more  appropriate  and  expedient  action  for  us  to  take, 
instead  of  the  phraseology  which  has  been  placed  before  the 
house  by  this  resolution. 

Robert  E.  Monaghan,  of  Pennsylvania,  suggested  that  the 
gentleman  from  Massachusetts  reduce  his  remarks  to  writing, 
in  the  form  of  an  amendment  to  the  resolution  offered. 

Mr.  Swift : 

I  will  offer  it  as  an  amendment ;  it  reads  as  follows : 

"That  the  Committee  on  Jurisprudence  and  Law  Reform  take 
into  consideration,  and  report  the  most  feasible  and  advisable 
method  of  securing  a  correct  and  uniform  phraseology  in  the 
statutes  of  the  various  states." 

At  this  stage  of  the  proceedings  the  President  called  Vice- 
President  Rufus  King,  of  Ohio,  to  occupy  the  Chair. 

Carleton  Hunt,  of  Louisiana,  moved  to  lay  the  amendment  on 
the  table. 
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The  Chair  suggested  that  would  take  the  original  resolution 
with  it,  whereupon  Mr.  Hunt  withdrew  his  motion. 

Henry  Hitchcock,  of  Missouri  : 

Under  the  phraseology  of  this  substitute,  it  is  proposed  to 
direct  the  Committee  to  indicate  the  mode  of  doing  a  certain 
thing  which  it  is  assumed  this  body  is  able  to  do,  and  which 
implies  a  degree  of  legislative  power  which  I  have  not  heard 
anybody  yet  claim  for  this  Association.  It  seems  to  me  it  goes 
far  beyond  the  original  motion. 

Henry  Wise  Garnett,  of  Washington,  thought  that  in  limiting 
themselves  to  the  phraseology  of  legislative  enactments,  the 
Association  were  not  going  as  far  as  the  provision  of  their  con- 
stitution warranted.     In  seeking  uniformity  of  legislation,  why 
should  they  stop  at  the  phraseology  ?    Uniformity  in  the  subject- 
matter  was  of  far  more  importance  than   uniformity  in  the 
phraseology  only.      If  the  Association  appreciated  fully  the 
object  of  the  resolution,  he  thought  they  could  make  no  objec- 
tion to  it.     The  purpose  was,  that  there  should  be  a  board,  or 
a  committee,  or  whatever  it  might  be  called ;  somebody  whose 
duty  it  should  be  to  know  what  had  been  done  in  the  way  of 
legislation ;  to  know   whether  the  provisions  of  any  proposed 
bill  conflicted  with  anything  already  in  existence,  and  to  prevent 
ambiguous  language.     It  must  be  known  to  lawyers  that  courts 
were  many  times  puzzled  to  know  what  the  legislature  meant 
when  they  passed  a  certain  act.     Such  a  committee  as  the  one 
proposed  by  the  resolution,  it  seemed  to  him,  would  be  better 
able  to  perform  the  required  duty  than  any  judiciary  committee. 
Although  not  a  member  of  any  legislative  body,  he  lived  at  a 
place  where  a  large  amount  of  legislation  was  transacted,  and 
his  experience  had  been,  that  parties  having  charge  of  bills 
were  generally  only  too  glad  to  find  somebody  who  would  under- 
take the  writing  of  them.     Such  a  committee  as  was  proposed 
would  tend  to  keep  the  line  of  legislation  true  and  straight. 
i 
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Simeon  E.  Baldwin,  of  Connecticut : 

It  seems  to  me,  as  it  did  to  the  gentleman  from  Missouri, 
that   the   substitute  proposes   something   far   more  extensive 
and  far-reaching  than  the  original  motion.     As  I  understood 
the  latter,  its  object  was  to  have  the  laws  adopted  by  our  legisla- 
tures expressed  in  plain  and  accurate  phraseology;  it  was  not 
intended,  for  instance,  that  the  dog  law  of  Connecticut  should 
be  the  same  as  the  dog  law  of  Missouri,  but  that  whatever  law 
on  that;  subject  either  state  should  choose  to  adopt,  should  be 
couched  in  appropriate  language.     In  my  own  state  it  has  not 
been  found  difficult  to  accomplish  that  end  by  the  simple  agency 
of  a  resolution  in  that  branch  of  our  legislature,  where  a  revis- 
ing power  seemed  to  be  most  needed — the  most  numerous  branch 
— at  the  suggestion  of  a  learned  member  of  this  Association, 
whose  modesty  prevents  him  from  taking  the  floor  and  explain- 
ing his  own  achievements.     Two  or  three  years  ago  a  committee 
of  the  lower  house  of  the  Connecticut  legislature  was  appointed 
under  the  dulcet  name  of  a   "Committee  on  Engrossed  Bills, 
with  iunctious  and  duties  appropriate  to  a  committee,  not  only 
for  revising  phraseology,  but  for  altering,  if  necessary,  the  pro- 
visions of  bills,  as  I    understand,  it,  so  as  to  make  them  in 
harmony  with  the  real  intent  of  the  law-maker.     That  com- 
mittee-has now  been  made  a  standing  committee  of  that  house, 
and  all  bills  are  referred  to  it  before  final  action  is  taken  on 
them.     There  was  no  unwillingness,  as  far  aa  I  know,  on  the 
part  of  that  branch  of  the  legislature  to  adopt  the  measure,  and 
it  luxs  worked  well.     Now,  I  understand  the  resolution  of  the 
gentleman  from  Maryland  to  be  so  worded  as  to  adroit  of  ^ 
recommendation  (should  the  Committee  think  proper)  of  some 
such  sclieme  as  that  I  have  spoken  of,  to  the  legislature  of  any 
state,  if  they  think  it  advisable  to  adopt  it :  but  it  does  seem  to 
me  that  to  amend  this  resolution,  because  it  goes  too  far,  by  ^^ 
proposition  which  goes  still  further,  is  a  mistake,  and  that  '^ 
simple  resolution    of  inquiry  of  this  character   ought  to  he 
accepted  as  a  matter  of  course. 
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Mr.  Iglehart,  of  Indiana  : 

Do  I  understand  my  friend  to  say  that  the  Connecticut  legis- 
lature appointed  a  committee  outside  of  its  own  body? 

Mr.  Baldwin : 

By  no  means — of  its  own  members. 

Alembert  Pond,  of  New  York,  thought  the  resolution  tended 
to  the  establishment  of  a  "  third  house"  in  reality.  He  thought 
the  suggestions  of  the  gentleman  from  Indiana  (Mr.  Iglehart) 
very  pertinent;  if  it  was  possible  to  improve  the  make-up  of 
the  legislature,  it  was  advisable  to  do  so,  but  the  idea  of  estab- 
lishing an  additional  branch  of  the  legislature  was  a  step  in  the 
wrong  direction. 

The  Chair  then  put  to  the  meeting  the  question  as  to  the 
adoption  of  the  substitute  offered  by  Mr.  Swift,  of  Massachu- 
setts, which  resulted  in  a  negative  vote,  and  the  substitute  was 
rejected. 

This  brought  up  the  question  on  the  original  resolution,  and 
the  resolution  was  adopted. 

33.  Carletou  Hunt,  of  Louisiana,  moved  "  that  a  committee  be 
appointed  by  the  Chair  on  parliamentary  rules  to  govern  this 
body,  and  to  report  as  soon  as  practicable," 

Seconded  by  Simeon  E.  Baldwin,  of  Connecticut. 

Luke  P.  Poland,  of  Vermont,  thought  it  was  inexpedient  to 
adopt  any  special  rules  in  that  respect ;  he  thought  the  Asso- 
ciation would  get  along  very  well,  and  with  far  less  dispute,  by 
trusting  to  the  usual  principles  of  parliamentary  law,  to  be 
administered  by  whomsoever  shall  occupy  the  Chair. 

Mr.  Hunt  then  withdrew  his  motion. 

34.  Henry  Hitchcock,  of  Missouri: 

I  should  like  to  inquire  if  it  will  be  the  pleasure  of  the  Asso- 
ciation to  discuss  to  some  extent  the  able  paper  of  Judge  Cooley 
which  has  been  read  to  us.  I  had  hoped  to  be  able  to  make 
the  suggestion  at  an  earlier  period  this  evening.     The  existence 
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of  the  dangers  that  Judge  Cooley  points  out  is  familiar  to  every 
lawyer,  I  take  it.  In  his  paper  he  suggests  a  remedy.  In  Louis- 
iana a  system  similar  to  the  one  proposed  by  Judge  Cooley  is 
in  vogue,  and  perhaps  one  of  the  gentlemen  from  that  state 
might  enlighten  us  upon  the  subject. 

Carleton  Hunt  suggested  that  Mr.  Semmes.  of  Louisiana, 
would  perhaps  do  so ;  whereupon,  agreeably  to  a  general 
request, 

35.  Mr.  Semmes  said  :   . 

I  shall  be  pleased  to  aflford  such  information  as  I  am  able. 
Our  system  in  Louisiana  is  based  upon  the  theory  that  every 
deed  is  a  public  record.  As  an  illustration,  to  conyey  my  mean- 
ing the  better,  the  deed  does  not  recite  that  "  I,  the  grantor, 
convey  or  sell  or  transfer  the  property  to  B,  the  grantee,"  but 
it  recites,  in  the  language  of  the  notary  before  whom  the  instru- 
ment is  made,  that  on  such  a  day  A  B  appeared  before  him 
and  declared  that  he  does  grant,  bargain,  and  sell  the  property 
in  question  to  C  D,  who  also  appeared  before  him  at  the  same 
time ;  and  he  states  the  price  and  terms  of  the  sale.  The  act 
of  sale  is  then  signed  by  the  grantor  and  by  the  notary,  in  the 
presenc3  of  two  witnesses ;  so  that,  you  see,  it  is  the  recitation 
of  what  appears  to  have  passed  orally  before  the  notary,  and  a 
record  of  the  transaction  is  made  by  him,  and  that  record  is 
signed  by  him  in  the  presence  of  two  witnesses,  and  by  the 
parties  to  the  instrument.  It  is  equivalent  almost  to  a  recogni- 
zance in  a  common  law  court  where  a  party  is  going  surety  in  a 
criminal  case.  The  sureties  merely  appear  before  the  court,  and 
the  clerk  makes  a  record  of  the  fact  that  they  appeared  and 
recognized,  in  such  a  sum,  as  sureties  for  such  a  person,  who  is 
charged  with  a  criminal  oflfence. 

This  deed  of  sale,  or  act  of  sale,  as  we  call  it,  is  a  recogni- 
zance, before  a  notary  public,  of  the  fact  that  the  sale  has  been 
made,  and  the  terms  of  it,  and  the  original  is  signed  by  the 
parties  to  the  transaction;  that  instrument  is  preserved  by 
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the  notary  himself.  The  party  never  gets  the  original,  but  as 
soon  as  the  act  is  signed,  the  notary  furnishes  to  the  vendee  a 
copy,  certified  by  him,  of  the  act  of  sale. 

If  the  notary  goes  out  of  oflSce,  or  if  he  dies,  his  records  are 
all  bound  up  and  indexed,  like  ordinary  record  books,  and  are 
transferred  to  a  central  office,  and  there  they  remain  in  the 
custody  of  an  officer,  who  certifies  to  the  copies  that  thereafter 
may  be  desired  of  the  original  instruments  in  his  book.  You 
perceive,  therefore,  that  the  original  is  always  preserved  under 
public  authority,  and  by  a  public  officer,  and  the  parties  never 
have  possession  of  that  original  instrument. 

Now,  a  notary  in  Louisiana  is  an  officer  very  different  from  a 
notary  in  any  other  state;  he  has  all  the  powers  which  notaries 
of  other  states  have,  but  in  addition  to  that,  he  is  in  the  nature 
of  a  judicial  officer.  He  performs  very  important  functions, 
and  for  that  reason  the  notaries  are  appointed  by  the  Governor, 
after  an  examination  by  the  Supreme  Court  of  the  state  as  to 
the  fitness  of  the  person  to  fill  the  position.  The  number  of 
notaries  is  limited,  and  each  has  to  give  a  bond  and  security  for 
the  faithful  performance  of  the  duties  of  his  office.  For  in- 
stance, in  the  City  of  New  Orleans  there  are  not  more  than 
fifty  notaries,  and  in  the  country  parishes  formerly  there  was 
but  one,  who  was  called  the  "recorder  of  the  parish."  But 
under  the  new  constitution  the  office  of  recorder  of  the  parish 
has  been  consolidated  with  that  of  the  clerk  of  the  court, 
and  he  is  now  both  recorder  and  ex  officio  a  notary.  He  is 
expected  to  possess  a  certain  amount  of  information  upon  legal 
matters  connected  with  the  duties  of  his  office.  That  is  a  con- 
dition precedent,  and,  as  I  said,  his  fitness  in  this  respect  is 
ascertained  by  subjecting  him  to  an  examination  by  the  Supreme 
Court  of  the  state. 

The  system,  you  perceive,  obviates  one  of  the  difficulties 
suggested  by  Judge  Cooley.  It  is  true  that  the  certified  copy 
given  by  the  notary  is  called  an  authentic  act — it  is  like  the  judg- 
ment of  a  court — and  the  consequence  is,  that  under  our  system 
in  Louisiana,  if  it  is  an  act  of  mortgage,  that  is  evidenced  by 
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an  authentic  act;  when  you  desire  to  enforce  it,  you  file  in 
court  a  simple  petition  setting  forth  the  terms  of  the  mortgage 
and  annex  it  to  your  petition,  and  thereupon  the  judge,  ex  parte, 
orders  the  sheriff  to  seize  and  sell  the  property  mortgagee! ;  the 
sheriff  proceeds  to  do  so  after  three  days'  notice  and  thirty 
days'  advertisement,  unless  he  is  restrained  by  an  injunctioo, 
setting  up  some  valid  defence  to  the  deed.  The  consequence  is, 
that  in  Louisiana  a  mortg:  ge  is  the  most  effective  instrumeDt 
in  the  United  States;  it  requires  no  suit,  no  bill  for  a  foreclosure; 
but  the  party  who  possesses  the  instrument  of  mortgage  pro- 
ceeds in  the  method  I  have  explained.  If  it  be  a  note  secured 
by  mortgage,  it  is  not  necessary  to  transfer  the  mortgage  itself 
by  any  recorded  instrument.  But  the  possessor  of  the  note, 
whoever  he  may  be,  takes  the  note  and  files  with  it  a  copy  of 
the  mortgage,  and  the  possession  of  the  note  and  the  mortgage 
enables  him  to  foreclose  it  in  the  manner  I  have  mentioned. 

As  a  further  guarantee  that  the  parties  ehall  not  resort  to 
injunctions  without  proper  grounds  for  so  doing,  the  statute 
provides  that  if  the  injunction  is  dissolved  by  the  court,  there 
shall  be  a  judgment  against,  not  only  the  principal,  but  against 
the  principal  and  sureties  on  the  injunction  bond,  at  the  same 
time  giving  to  the  party  plaintiff  not  exceeding  twenty  percent, 
damages  for  the  unlawful  obtaining  of  the  injunction. 

Now,  you  would  be  surprised  to  see  how  the  system  in  Louis- 
iana facilitates  the  making  of  conveyances-  A  lawyer  scarcely 
ever  draws  a  conveyance ;  it  is  not  a  part  of  our  professional 
business.  We  give  instructions  if  necessary,  but  instruction  is 
very  rarely  required,  and  the  reason  of  it  is  that  our  sygtem  of 
titles  is  so  extremely  simple.  All  of  our  real  property  is  held 
by  an  allodial  title.  The  feudal  system  never  was  introduced 
into  Louisiana.  Our  jurisprudence  derives  its  origin  from 
France,  and  thence  from  Rome.  The  title  to  property  cannot 
be  dismembered  except  by  giving  what  we  term  a  "usufruct,  a 
"right  of  use,"  a  "right  of  habitation,"  or  a  "servitude;"  they 
are  the  only  titles  known  in  Louisiana.  There  is  an  absolute 
ownership,  which  is  what  you  call  a  fee  simple  title.     A  usufruct 
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title  may  be  established  by  the  owner,  which  gives  to  the  usu- 
fructuary enjoyment  of  the  property  either  during  his  life  or 
for  a  specified  period.  A  right  of  use  or  habitation  is  but  a 
limited  usufruct,  and  servitude  is  what  you  call  an  easement. 
A  servitude — we  call  it  k  predial  servitude — is  where  one  piece 
of  land  owes  an  easement  to  another  piece  of  land.  A  right  of 
way,  for  instance,  we  call  a  servitude.  Now,  in  consequence  of 
that  simplicity,  and  being  happily  ignorant  of  "contingent 
remainders,"  and  "  executory  devises,"  and  "  springing  uses," 
"resulting  trusts,"  etc.,  our  law  looks  entirely  to  the  protection 
of  the  purchaser.  In  Louisiana  it  is  unnecessary  to  say  any- 
thing about  covenants  of  title;  it  is  unnecessary  to  make  any 
guarantee,  for  all  of  the  covenants  which  you  must  have  in  the 
common  law  deed  are  implied  from  the  use  of  the  term  "sell," 
and  unless  you  limit  the  guarantee  which  that  term  implies  the 
guarantee  exists  by  the  operation  of  the  law.  You  will  perceive, 
therefore,  that  the  purchaser  is  always  protected,  because  the 
vendor  must  expressly  limit  the  guarantee  which  the  term  "sell " 
would  otherwise  imply.  Not  only  is  that  the  case,  but  our  law 
prohibits  the  establishment  of  any  title  other. than  that  of  abso- 
lute ownership,  the  usufruct,  the  use  and  habitation,  and  the 
servitude;  you  may  establish  title  in  any  language  you  think 
fit  to  use ;  if  the  idea  is  conveyed  it  is  suflBcient ;  no  certain 
form  of  expression  is  necessary. 

If  a  lease  is  given — to  show  you  how,  under  our  system,  the 

law  protects  the  party — it  is  not  necessary  to  covenant  that  in 
the  event  of  the  house  being  burned  down,  the  rent  shall  cease. 
The  law  implies,  from  the  act  of  leasing,  a  guarantee  that  the 
party  shall  have  the  enjoyment  of  the  property  during  the 
le<ise,  in  the  condition  it  was  at  the  time  the  lease  was  made; 
whereas  we  know  that  at  common  law,  unless  there  is  an  ex- 
press covenant  that  the  rent  shall  cease  if  the  building  is  de- 
stroyed, the  leasee  has  to  continue  payment. 

Now,  then,  in  regard  to  conveyances  executed  abroad.  In 
order  to  appreciate  that  I  must  call  your  attention  to  the  dis- 
tinction which  exists  between  "  authentic  acts,"  as  we  call  them. 
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and  acts  under  private  signature.     An  authentic  act  is  one  that 
imports  absolute  verity,  like  a  judgment,  and  is  executed  by  the 
notary  in  the  presence  of  two  witnesses,  and  it  is. for  that  rea- 
son termed  a  solemn  net,  because  its  validity  as  an  autheDtic 
act  depends  upon   the  solemnity  of  its  being  execute  by  the 
notary  in  the  presence  of  two  witnesses.     If  it  is  executed 
before  a  judge  or  justice  of  the  peace,  it  is  not  an  authentic  act, 
but  it  is  "an  act  under  private  signature."     A  promissory  note 
,  is  an  act  under  private  signature.     Any  agreement  signed  by 
the  parties  is  an  act  of  private  signature,  unless  it  be  executed 
before  a  notary  in  the  presence  of  two  witnesses ;  and  there 
are  certain  acts  in  Louisiana  which  must  be  executed  in  that 
form,  otherwise  they  are  absolutely  void.     A  donation  must  be 
by  authentic  act,  before  a  notary,  in  the  presence  of  two  wit- 
nesses, otherwise  it  is  absolutely  void.     A  marriage  contract 
must  be  executed  before  a  notary,  in  the  presence  of  two  wit- 
nesses, otherwise  it  is  absolutely  void.     None  of  these  acts  under 
private  signature,  although  you  may  go  before  a  notary  and 
acknowledge  them,  are  authentic  acts  ;  or  you  may  go  before 
a  notary  and  make  *'  a  deposit"  of  them,  for  instance.    An  act 
under  private  signature  is  perfectly  good,  but  the  party  must 
prove  it  in  court  by  competent  testimony,  like  any  other  in- 
strument.    The  registration  of  an  act  under  private  signature 
is  perfectly  valid,  but  a  copy  of  it,  furnished  by  the  registrar, 
is  not  at  all  admissible  as  evidence;  you  must  produce  the 
original  document;   therefore  all  acts  under  private  signature 
must  be  proved  before  a  court  or  justice,  in  order  to  establish  a 
title  conveyed  by  them.     But  in   the  case  of  authentic  acts,  a 
Qppy  certified  to  bo  a  true  copy  by  the  notary  is  always  con- 
clusive evidence,  unless  the  party  denies  the  genuineness  of  his 
signature;  in  that  event  the  original  document  is  produced  for 
the  purpose  of  establishing  the  genuineness  of  the  signature. 

Mr.  Gantt : 

Then,  as  I   understand  it,  an   act  under  private  signature 
does  not  become  an  archive  ? 
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Mr.  Semmes : 

No,  sir ;  it  remains  in  the  possession  of  the  grantee,  unless 
he  chooses  to  make  a  deposit  of  it  with  a  notary,  and  then 
gets  from  the  notary  a  certified  copy  of  the  instrument  and  of 
the  act  of  deposit ;  but  that  certified  copy  of  the  instrument 
and  of  the  act  of  deposit  is  not  evidence. 

Mr.  Gantt: 

I  suppose  in  case  the  original  were  lost  then  the  copy  would 
be  admissible. 

Mr.  Semmes : 

Yes,  sir;  on  proof  of  the  loss  of  the  original,  it  would  then 
stand  like  any  other  secondary  evidence,  but  it  is  not  of  itself 
evidence;  the  only  instrument  which  is  evidence  is  a  certified 
copy  of  an  authentic  act,  which  is  deposited,  as  I  said,  by  the 
notary,  and  preserved  by  him,  and  preserved  under  the 
authority  of  the  state ;  so  that  in  Louisiana  to-day  you  can  go 
back  to  the  foundation  of  the  colony  and  see  the  original  sig- 
natures of  the  parties  who  acquired  and  sold  the  property. 

Mr.  Gantt : 

So  that  a  copy  of  an  authentic  act  is  for  all  practical  pur- 
poses an  original  ? 

Mr.  Semmes : 

Yes,  sir;  and  it  has  such  force  that  unless  a  party  under  oath 
shall  deny  the  verity  of  the  instrument,  its  genuineness  cannot 
be  inquired  into  ;  therefore  you  perceive  the  evils  suggested  by 
Judge  Cooley  are  obviated  in  Louisiana. 

Now,  as  to  an  instrument  executed  abroad.  No  instrument 
executed  abroad  is  authentic  in  Louisiana  unless  it  shall  have 
been  acknowledged  before  a  Louisiana  Commissioner  in  any  of 
the  other  states,  or  in  foreign  countries  before  an  American 
Consul  or  Vice  Consul,  or  other  officer  of  that  character ;  there- 
fore we  are  protected  from  fraud  by  the  character  of  the  officers 
abroad,  and  by  Commissioners  appointed  by  the  Governor  of 
Louisiana  in  the  other  states. 
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Mr.  Eufus  King,  of  Ohio : 

How  does  a  deed  executed  abroad  become  an  authentic  act 
in  Louisiana  ? 

Mr.  Semmes : 

It  is  made  so  by  special  act  of  legislature.     That  is  an  ex- 
ception. 

Mr.  Gantt : 

But,  if  I  understand  you,  that  deed,  thus  executed,  must  be 
deposited  in  Louisiana? 

Mr.  Semmes : 

I  was  just  about  to  mention  a  peculiarity  connected  with 
that.     Where  a  deed  is  executed  in  any  other  state  before  a 
Louisiana  Commissioner,  or  abroad  before  a  represent^^tive  of 
the  United  States  Government,  the  original  is  delivered  to  the 
grantee.     Now,  they  cannot  put  in  a  certified  copy  of  that  as 
evidence.     It  would  not  be  admissible.     The  original  must  be 
produced.     The  Louisiana  Commissioner  abroad  cannot  give  a 
certified  copy,  nor  can  the  Consul  abroad  give  a  certified  copy. 
In  that  case  he  has  not  in  his  possession  the  original.    The 
grantee  has  it,  and  he  must  preserve  it,  and  the  way  they 
preserve  it  is,  that  our  registrar  of  conveyances  will  not  regis- 
ter an  original  act,  executed  abroad  before  a  United  States 
Consul  or  a  Louisiana  Commissioner.     He  says,  "  I  don't  know 
thes^  people."     (He  is  presumed  to  know  all  the  notaries  of  the 
state  and  their  signatures.)    "  I  don't  know  this  Louisiana  Com- 
missioner; I  don't  know  these  officers  abroad,  and  therefore 
I  won't  take  the  responsibility  of  registering  this  instrument." 
This  compels  the  party  to  make  a  deposit  of  the  instrument 
with   a   notary,  and   thereby  it  is  transferred  to  the  public 
archives.     He  then  gets  a  certified  copy  of  it  and  of  the  act 
of  deposit,  and  that  is  taken  to  the  conveyance  office  and  regis- 
tered there. 

Our  conveyances  are  not  registered  in  extenso,  only  a  mere 
abstract,  giving  the  names  of  the  parties,  a  description  of  the 
property,  terms  of  the  sale,  and  the  price. 
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Mr.  Iglehart : 

What  is  the  effect  of  that  registration  ? 

Mr.  Semmes : 

It  is  notice  of  the  conveyance. 

A  Member : 

Suppose  a  man  after  making  a  conveyance  by  a  private  deed 
should  make  a  conveyance  by  an  authentic  act,  does  your  law 
necessarily  make  the  authentic  act  prevail,  or  is  it  affected  by 
a  question  of  actual  notice  or  constructive  notice  ? 

Mr.  Semmes : 

If  a  conveyance  under  private  signature  is  recorded,  it  is 
just  as  good  notice  as  if  executed  before  a  notary. 

The  same  Member : 
Suppose  it  is  not  recorded  ? 

Mr.  Semmes : 

Our  system  of  registration  is  this  as  to  conveyances  and 
mortgages :  Even  if  I  know  property  has  been  previously  mort- 
gaged, and  the  mortgage  not  registered,  or  if  it  has  been  con- 
veyed and  the  conveyance  not  registered,  I  can  buy  the  prop- 
erty from  the  original  vendor,  and  defeat  the  first  vendee  or 
the  mortgagee. 

A  Member : 

Even  after  he  has  gone  into  possession  ? 

Mr.  Semmes  : 

Yes;  we  have  abrogated  entirely  the  doctrine  of  notice, 
other  than  that  resulting  from  registration. 

Mr.  A.  Q.  Keasbey  : 

Will  you  explain  in  what  manner,  when  these  authentic,  acts 
are  made  before  notaries — there  being  fifty  notaries  in  New 
Orleans,  and  two  in  each  of  the  parishes — in  what  manner  they 
become  registered,  so  that  parties  making  search  can  ascertain 
what  conveyances  have  been  made  ? 
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Mr.  Semmes : 

In  the  first  place  a  notary  is  prohibited  from  passing  an  act 
of  sale  from  A  B  to  0  D  without  obtaining  from  the  registrar 
of  conveyances  a  certificate  to  the  eflfect  that  the  property  has 
not  previously  been  sold  to  some  one  else ;  that  is  one  protection. 
Under  the  system  you  can  run  back  with  great  facility  and 
ascertain  whether  the  vendor  ha^  sold  before  or  not. 

Mr.  Keasbey  : 

And  when  this  authentic  act  is  made,  how  is  that  communi- 
cated to  the  registrar,  so  that  a  party  can  go  and  search  and 
find  out  what  conveyances  have  been  made  ? 

Mr.  Semmes : 

The  notary  is  required  by  law  to  perform  a  certain  duty,  and 
he  does  it ;  he  does  not  deliver  you  a  certified  copy  of  the  con- 
veyance until  it  is  recorded,  and  the  recover  of  conveyances 
certifies  on  the  original  preserved  in  the  notary's  office  that  this 
instrument  has  been  recorded ;  so  that  you  perceive  the  system 
is  very  complete. 

Mr.  Gantt : 

Will  you  please  tell  us  whether  a  conveyance  of  land  in  one 
parish  or  county  can  be  recorded  in  another  parish  or  county, 
or  must  that  be  done  in  the  place  where  the  land  lies? 

Mr.  Semmes : 

In  every  instance  the  instrument  must  be  recorded  where  the 
land  lies,  so  that  when  a  deed  conveys  land  in  a  certain  parish, 
it-must  be  recorded  in  thatparish. 

x^s  to  conventional  mortgages  in  Louisiana,  no  man  need  go 
back  beyond  a  period  of  ten  years  to  ascertain  encumbrances. 
If  a  mortgage  is  executed  in  1850,  and  registered  at  that  time, 
it  becomes  inoperative  as  a  mortgage  after  the  lapse  of  ten 
years,  unless  within  that  period  it  is  re  recorded;  if  the  person 
holding  the  mortgage  fails  to  re-record  it  within  ten  years,  and 
re-records  it  a  day  after,  it  takes  rank  as  a  mortgage  from  the 
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new  registration,  and  not  from  the  original  registration;  it 
must  be  reinscribed  every  ten  years,  and  it  must  be  done  before 
the  ten  years  elapse,  in  order  to  preserve  its  rank. 

Mr.  Gantt: 

Suppose  a  mortgage  is  given  in  1881  to  secure  a  debt  payable 
in  1892,  eleven  years  from  the  date,  what  effect  would  that 
have  ? 

Mr.  Semmes : 

As  a  mortgage  it  would  have  to  be  reinscribed  before  the 
maturing  of  the  debt,  and  not  only  that :  if  you  give  a  mort- 
gage to  secure  a  promissory  note  payable  one  year  after  date, 
the  note  is  prescribed  as  we  call  it  (which  signifies  barred  by 
the  statute  of  limitations  in  the  common  law  phraseology)  after 
the  lapse  of  five  years  from  maturity,  and  if  the  note  is  extin- 
guished by  prescription  tlie  mortgage  falla  with  it.  Prescrip- 
tion is  a  mode  of  extinguishment  of  the  debt;  it  extinguishes 
the  obligation.  At  common  law  only  the  party  to  the  obliga- 
tion can  plead  prescription,  but  with  us,  as  it  is  a  mode  of  ex- 
tinguishing the  obligation,  any  party  who  has  an  interest 
to  show  or  establish  that  that  obligation  has  been  extinguished 
•  may  plead  prescription ;  hence,  if  I,  as  second  mortgagee,  show 
that  a  mortgage  note  has  been  extinguished  by  prescription,  I  can 
plead  it,  although  the  debtor  refuses  to  do  so ;  therefore  it  is 
not  merely  a  plea  that  bars  the  remedy,  but  it  is  a  method  of 
extinguishing  the  obligation,  like  payment  or  novation. 

Mr.  Iglehart,  of  Indiana,  inquired  what  advantage  there 
was  in  the  authentic  act  over  the  private  signature  as  a  pro- 
tection against  the  fraud  suggested  by  Judge  Cooley. 

Mr.  Semmes : 

Judge  Cooley  says  the  certified  copy  is  absolute  evidence,  and 
that  frauds  can  be  perpetrated  in  consequence  of  the  loss  or 
destruction  of  the  original.  Now,  with  us,  in  order  to  show 
title  by  act  under  private  signature,  you  must  introduce  the 
original  deed ;  that  is  the  protection  from  fraud  in  case  of  acts 
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under  private  signature ;  and  in  authentic  acts  the  copy  of  the 
notary  is  evidence,  while  we  provide  for  the  preservation  of 
the  original.  But  acts  under  private  signature  are  little  re- 
sorted to,  except  in  cases  of  accident,  or  in  the  country,  where  it 
is  inconvenient  to  get  a  notary. 

On  motion  of  Henry  Hitchcock,  of  Missouri,  adjourned  until 
10  o'clock,  Friday  A.  M.,  August  19th. 


Friday,  August  19,  1S81. 

The  meeting  was  called  to  order  at  half  past  ten  o'clock  A. 
M.,  by  the  President. 

36.  L.  P.  Poland,  of  Vermont,  on  behalf  of  the  Council,  pre- 
sented several  names  for  membership. 

(*See  List  of  New  Members  at  the  end  of  the  Minutes.) 

In  no  case  was  a  ballot  demanded,  and  the  gentlemen  became 
members  by  virtue  of  the  report  of  the  General  Council. 

37.  Mr.  Poland,  Chairman  of  the  General  Council,  announced 
that  the  Council  were  ready  to  report  a  list  of  officers  for  the 
ensuing  year,  and  that  Mr.  O'Brien  J.  Atkinson,  of  Michigan, 
Secretary  of  the  Council,  would  read  the  proposed  list,  which 
was  done. 

On  motion,  the  Association  voted  on  the  general  ticket  as 
reported  by  the  Council,  resulting  in  the  unanimous  election  of 
the  gentlemen  proposed  therein  for  the  respective  offices. 

38.  Mr.  Poland,  Chairman  of  the  Executive  Committee,  then 
made  a  report  upon  the  resolution  passed  the  preceding  day, 
with  reference  to  extending  the  time  of  the  sessions.  He  said : 
By  a  vote  of  the  Association  yesterday,  the  Executive  Com- 
mittee were  instructed  to  make  some  report,  or  give  their  views 
in  relation  to  the  time  of  holding  our  annual  meetings,  and 
also  whether  it  might  not  be  expedient  to  extend  it  beyond 
three  days.     We  have  had  very  little  time  to  consider  it,  and 
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no  time  to  make  a  written  report  of  our  conclusions.  The 
majority  of  opinion  in  the  Committee  is  that  it  would  be  better 
to  adhere  to  three  days;  but  it  was  quite  evident  that  a  very 
strong  opinion  prevailed  in  the  Association  yesterday  that  an 
additional  day  should  be  added. 

The  Executive  Committee  would  like  to  have  the  matter 
submitted  to  the  Association  and  determined  by  the  members 
present,  whether  we  shall  assemble  a  day  earlier  in  the  week — 
Tuesday — next  year,  and  hold  the  Convention  four  days.  The 
Committee  are  clearly  of  opinion  that  it  ought  not  to  be  ex- 
tended beyond  four  days.  A  great  many  members  who  desire 
to  attend  the  meetings  of  the  Association  cannot  spare  more 
than  one  week ;  so  that,  allowing  a  day  to  come  and  a  day  to 
go  home,  and  four  days'  Convention,  that  would  occupy  a  whole 
week.  We  would  therefore  suggest  that  it  be  submitted  to  the 
Association  whether  or  not  we  shall  meet  on  the  second  Tues- 
day-of  August  next  year,  and  continue  in  session  four  days. 

John  W.  Stevenson,  of  Kentucky,  moved  "That  the  Associ- 
ation meet  on  the  second  Tuesday  of  August,  and  that  the  time 
be  extended  to  four  days." 

Isaac  D.  Jones,  of  Maryland,  seconded  the  resolution. 

Mr.  Monaghan,  of  Pennsylvania,  stated  that  if  the  proposed 
time  in  the  month  was  adopted,  he  should  be  debarred  the 
pleasure  of  attending,  as  a  term  of  court  was  holden  at  that 
time  in  his  district. 

Mr.  Stockbridge,  of  Maryland,  proposed  that  the  question  be 
divided  and  taken  under  its  separate  heads,  as  to  date  and  time 
of  meeting. 

The  Chair  then  put  .the  first  question,  viz.,  "  Shall  the  Asso- 
ciation meet  on  the  second  Tuesday  in  August  next  year  ?"  and 
it  was  decided  in  the  affirmative. 

The  question  was  then  put,  and  it  was  voted  to  hold  the 
next  annual  meeting  through  four  days. 
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only  two  methods  considered  adequate  to  meet  the  emergency, 
namely^  the  one  I  have  just  stated  and  the  plan  suggested-- 
to  increase  the  number  of  judges  in  the  Supreme  Court,  and 
permit  the  court  to  divide  itself  into  sections,  each  section 
sitting  at  the  same  time ;  and  the  other  creating  intermediate 
courts  of  appeal,  and  abridging  the  present  appellate  jurisdic- 
tion of  the  Supreme  Court. 

John  W.  Gary,  of  Wisconsin : 

We  are  all  somewhat  influenced  in  this  matter  by  our  loca- 
tion. Mr.  Merrick,  who  lives  at  Washington,  is  in  favor  of  the 
remedy  of  increasing  the  number  of  judges  and  dividing  the 
Supreme  Court  into  sections.  I  have  no  objection  to  that  being 
done ;  but  in  the  shape  that  the  matter  is  presented  here,  it 
seems  to  me  that  the  adoption  of  this  resolution  as  the  sense  of 
this  Association  would  be  equivalent  to  deciding  in  favor  of 
that  as  against  the  other  proposition  of  intermediate  courts. 
Now,  speaking  for  my  section  of  the  country,  I  am  satisfied 
that  while  they  are  not  opposed  to  this  alteration  in  the 
Supreme  Court — and  in  fact  many  of  us  believe  it  is  necessary 
— we  are  also  in  favor  of  the  establishment  of  intermediate 
courts  of  appeal.  We  can  have  but  one  of  these  methods 
adopted,  and  I  believe  that  to  be  the  most  efficient  means  of 
doing  away  with  the  present  obstruction  that  we  now  experi- 
ence in  our  highest  appellate  courts.  This  method  has  been 
tried  in  the  state  of  Illinois,  where  their  Supreme  Court  was 
completely  swamped  with  the  amount  of  appeals  before  it. 
They  established  in  that  state  four  intermediate  courts— appel- 
late courts — certain  of  the  district  and  circuit  judges  to  hold 
court  for  that  purpose ;  and  this  system  has  had  the  effect  of 
lessening  the  appeals  to  the  Supreme  Court  to  the  degree  that 
they  are  now  able  to  transact  their  business  successfully  and 
to  keep  up  with  their  work,  at  least  that  was  the  opinion 
Judge  Sheldon  expressed  to  me.  Now,  in  regard  to  this  mat- 
ter of  having  appeals  go  directly  to  Washington,  it  is  a  practi- 
cal denial  of  appeal  to  us,  at  least,  in  our  section  of  the  country. 
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If  an  expression  of  its  opinion  is  to  be  made  at  this  session  by 
the  Association,  I  am  certainly  in  favor  of  an  expression  in 
favor  of  the  adoption  of  intermediate  courts  of  appeal. 

J.  Hubley  Ashton,  of  Washington  : 

Mr.  Merrick's  resolution  does  not  seem  to  me  to  meet  the 
case  in  a  satisfactory  manner;  I  therefore  offer  the  following  as 
a  substitute  for  Mr.  Merrick's  amendment : 

Sesolved,  That  Congress  is  earnestly  requested  to  provide, 
at  as  early  a  date  as  may  be  practicable,  an  adequate  remedy 
for  the  delays  now  incident  to  the  final  determination  of  suits 
pending  in  the  highest  courts  of  the  United  States,  especially 
the  Supreme  Court  of  the  United  States. 

The  Chair : 

The  question  is  upon  the  adoption  of  the  substitute  of  Mr. 
Ashton  for  Mr.  Merrick's  amendment.  Is  the  House  ready  for 
the  question? 

Alvan  P.  Hyde,  of  Connecticut : 

The  three  propositions  now  before  the  House  are  three  dif- 
ferent means  of  arriving  at  the  same  result.  I  am  fiot  ready 
to  express  myself  in  favor  of  the  method  suggested  by  Mr. 
Merrick,  and  I  merely  wish  to  ask  him  one  or  two  questions — 
whether  his  mode  does  not  in  effect  establish  two  or  three  Su- 
preme Courts  to  determine  questions  between  individuals,  while 
he  has  a  consolidated  court  to  determine  constitutional  ques- 
tions ;  whether  that  is  not  a  little  incongruous,  to  have  one  kind 
of  a  tribunal  to  decide  rights  between  citizens  and  another  to 
decide  constitutional  questions,  when  the  Constitution  prescribes 
one  Supreme  Court. 

Mr.  Merrick : 

Without  going  into  a  discussion,  I  will  answer  the  questions 
propounded  by  the  gentleman.  The  resolution  proposes  to 
establish  one  Supreme  Court,  and  to  provide  for  different 
modes  in  which  that  Supreme  Court  may  exercise  the  juris- 
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diction  to  be  vested  in  it.  The  Constitution  provides  that  the 
judicial  power  of  the  United  States  shall  be  vested  in  one  Su- 
preme Court,  and  such  inferior  courts  as  Congress  may  from 
time  to  time  establish.  It  then  goes  on  in  the  judicial  article 
and  vests  in  the  Supreme  Court  of  the  United  States  certain 
original  jurisdiction — we  cannot  interfere  with  that.  The  reso- 
lution I  have  offered  expresses,  as  the  sense  of  this  meeting, 
that  in  reference  to  that  original  jurisdiction  and  its  exercise, 
the  judges  shall  sit  together  and  that  not  less  than  two-thirds 
of  them  shall  constitute  a  quorum.  The  resolution  further 
provides,  that  in  reference  to  constitutional  questions,  and  the 
determination  of  cases  involving  the  construction  and  applica- 
tion of  any  provision  of  the  Constitution,  the  judges  shall  again 
sit  together  to  meet  the  requirements  of  the  Constitution  ol  the 
United  States,  and  all  members  of  the  Association  will  appre- 
ciate that,  where  a  question  of  constitutional  construction  arises, 
it  is  eminently  proper,  not  only  in  order  to  have  it  wisely  and 
well  determined,  but  to  pacify  the  public  mind  and  satisfy  all 
men  that  the  determination  reached  emanated  from  the  whole 
judicial  force  of  the  court  of  last  resort,  brought  into  consolida- 
tion upon  that  question. 

As  the  court  is  now  made  up,  sometimes  there  are  not  more 
than  one-half  of  the  judges  present  when  a  constitutional  ques- 
tion arises,  and  perhaps  by  a  majority  of  one  in  that  half  are 
decided  questions  of  the  most  vital  importance.  My  friend 
asks  me  if  it  is  not  establishing  one  Supreme  Court  for  one 
purpose,  and  subdivisions  for  another;  it  certainly  is,  but  only 
one  Supreme  Court  is  created  by  the  proposition,  and  in  refer- 
ence to  certain  questions  that  court  sits  altogether  as  one  court, 
which  it  really  is;  but  with  reference  to  private  litigation,  the 
resolution  provides  a  division  of  the  labor  of  that  court  by  di- 
viding itself  into  sections,  each  having  equal  power  with  the 
court  as  it  is  now  organized.  For  instance,  one  section  taking 
questions  of  common  law,  another  chancery,  another  admiralty 
and  revenue,  and,  if  you  choose,  criminal  questions  in  another; 
Jbr  there  ought  to  be  some  appeal  to  the  court  of  last  resort  in 
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certain  criminal  cases.  But  do  not  let  us  get  confused  by  a 
name;  it  is  still  a  Supreme  Court,  and  one  Supreme  Court, 
and  will  sit  undivided  upon  couj^titutional  questions  and  those 
of  original  jurisdiction,  while  in  questions  of  private  litigation, 
a  section  of  that  court  will  try  such  questions  as  may  come 
under  its  respective  department,  and  each  of  these  sections  will 
be  as  large  and  strong,  or  nearly  as  large  and  strong,  as  the 
present  Supreme  Court  of  the  United  States. 

R.  Wayne  Parker,  of  New  Jersey  : 

I  feel  as  if  this  question  must  be  discussed,  and  that  it  needs 
and  should  h?ive  such  consideration  as  we  can  give  it.  The 
necessity  of  some  improvement  and  change  is  already  apparent 
to  Congress,  and  it  would  seem  a  waste  of  time  merely  to  re- 
commend them  to  devise  some  remedy,  as  is  proposed  in  the  last 
substitute  offered;  it  seems,  too,  worse  than  idle  to  refer  it  to 
a  committee  to  report  next  year;  if  we  do  anything  we  must 
do  it  now. 

I  think  those  versed  in  the  system  of  the  English  common 
law  will  no  doubt  favor  the  amendment  offered  by  Mr.  Merrick. 
There  are  only  two  systems  of  the  judiciary  in  the  world — one 
is  the  English  system,  which  prevails  in  that  country  and  this. 
In  England  it  consisted  of  nine  judges,  namely,  three  in  the  Court 
of  Exchequer,  three  in  the  Common  Pleas,  and  three  in  the 
King  8  Bench ;  they  get  through  their  work  of  appeal  by  a 
division  of  labor,  and  at  the  same  time  the  best  minds  in  the 
land,  sitting  in  the  courts  of  appeal,  go  to  the  circuits  and  bring 
the  best  thought  and  the  best  legal  attainment  of  the  land  home 
to  the  jury  trial. 

There  is  only  one  other  system — I  call  it  the  "Continental" 
system — it  prevails  over  nearly  the  whole  of  Europe,  and  has  the 
same  faults.  At  the  head  is  a  judicial  department  of  appeal, 
hearing  nothing  but  appeal  cases,  and  below  that  are  the  district 
courts  which  do  nothing  but  try  cases,  and  this  system  is  in  force 
in  some  of  the  United  States.  But  let  me  point  out  a  few  con- 
siderations that  have  occurred  to  my  mind  against  this  system. 
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It  does  not  give  to  the  first  trial  of  a  cause  the  best  talent,  which 
should  always  be  done,  and  where  it  is  not  done,  the  tendency 
is  to  multiply  appeals,  and,  I  might  say,  reversals.  The  ex- 
istence of  a  high  court  of  appeal  having  nothing  to  do  but 
criticise,  must  tend,  as  it  does  tend,  to  the  increase  of  reversals. 
It  is  human  nature,  and  sometimes  such  a  court  will  upset  a 
case  that  has  been  decided  with  the  utmost  consideration  by 
the  judge  below,  merely  because  some  immaterial  point  has 
been  overlooked  by  the  lower  court. 

But  where  the  members  of  the  courts  below  have  a  seat  in 
the  appellate  court  the  system  works  well.  That  is  the  English 
system,  and  it  has  lasted  for  eight  centuries.  The  work  is 
divided  between  the  three  courts,  or  rather  three  divisions,  and 
these  three  divisions  sit  together,  as  proposed  by  Mr.  Merrick's 
resolution,  in  the  Court  of  the  Exchequer  Chamber,  hearing 
cases  on  final  appeal.  The  division  of  the  court  is  not  exactly  as 
suggested  here  by  Mr.  Merrick,  but  the  principle  is  the  same — 
a  division  of  labor  by  a  subdivision  of  the  court  into  sections — 
although  they  do  not  put  cases  of  one  class  in  one  court  and 
of  another  class  in  another. 

A  few  words  as  to  the  proposed  system  of  intermediate  courts. 
It  is  a  bad  thing  for  a  country  to  have  more  than  one  appeal 
court;  I  am  thoroughly  convinced  of  that.  More  than  one  ap- 
peal makes  more  delay,  and  it  is  this  etern  al  delay  that  is  dis- 
gusting the  people.  I  do  not  think  the  best  legal  minds  would 
be  content  to  accept  a  subordinate  position,  as  it  would  be,  in 
an  inferior  court  of  appeal. 

The  benefits  derived  by  judges  of  the  higher  court  would  be 
very  great  if  they  were  practically  familiar  with  the  work  on 
the  circuit.  It  would  remove  from  their  minds  the  spirit  of 
criticism  which  would  characterize  them  if  they  sat  merely  a«* 
a  high  court  of  appeal.  Where  we  have  a  good  man  at  the 
circuits  trying  cases,  he  wields  an  influence  that  is  in  harmony 
with  the  spirit  of  our  institutions,  that  can  never  be  obtained 
by  any  system  of  judges  having  nothing  to  do  beyond  the  con- 
fined limit  of  their  circuit  court.      It  is  possible  you  may  get 


OENBRAL  MINUTES.  75 

good  men,  but  I  think  that  when  you  introduce  that  system,  you 
introduce  a  system  that  is  alien  to  the  spirit  of  the  English 
common  law,  which  is,  that  the  best  men  shall  be  placed  in  the 
highest  and  most  dignified  positions,  and  that  they  shall,  by 
a  division  of  labor,  set  apart  various  courts  to  various  works, 
and  send  their  members  down  and  around,  from  time  to  time, 
among  the  people,  so  that  the  court  expresses  and  carries  out 
the  spirit,  and  tends  to  the  advancement  and  progress,  of  their 
institutions. 

Thomas  L.  Bayne,  of  Louisiana  : 

I  desire  to  say  but  a  few  words.  I  want  to  take  up  the  view 
of  Mr.  Parker,  expressed  in  the  closing  part  of  his  remarks,  as 
to  the  court  having  contact  with  the  circuits,  and  the  different 
systems  of  jurisprudence  that  prevail  in  the  different  circuits. 
Now,  if  you  are  going  to  cut  the  court  up  into  subdivisions, 
you  must  send  a  member  of  each  of  these  subdivisions  into  the 
several  circuits  if  you  propose  to  familiarize  them  with  the 
people  and  with  the  jurisprudence  of  those  circuits;  that  strikes 
me  as  impracticable. 

It  occurs  to  me  that  the  people  would  be  better  satisfied  to 
have  the  court  located  nearer  to  them,  and  I  understand  that 
among  the  suggestions  in  Congress  for  an  intermediate  court, 
one  is  for  the  circuit  court  to  call  the  district  judges  into  ses- 
sion for  a  period  of  time,  and  constitute  thus  an  intermediate 
court  of  appeal  which  shall  sit  in  the  circuit.  If  that  prevails 
it  must  tend  to  familiarize  the  judges  with  the  systems  of  juris- 
prudence that  prevail  in  the  respective  circuits. 

Some  suggestions  may  be  made  whereby  can  be  rendered 
practicable  the  organization  of  subdivisions  of  the  Supreme 
Court,  but  I  do  not  see  how  it  can  be  attained  in  the  manner 
proposed.  Then  there  is  another  view  of  the  matter.  If  you, 
cut  the  Supreme  Court  up  into  subdivisions  you  will  necessarily 
impair  the  esteem  of  the  court  in  the  public  mind.  Whether 
there  should  be  or  not,  I  am  not  considering;  but  I  think  it  is 
questionable  whether  there  will  be  that  deference  to  the  opinion 
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of  a  subdivision  of  the  court  that  there  would  be  for  an  opinion 
of  the  whole  court.  But  the  leading  idea  which  I  intended  to 
express  was,  that  by  having  a  system  of  intermediate  courts  we 
shall  have  judges  who  will  have  some  contact  with  the  systems 
of  jurisprudence  in  the  several  states  that  are  near  to  them, 
and  the  people  will  be  better  satisfied.  They  will  have  famili- 
arity with  the  bar  of  those  circuits,  and  that  is  a  matter  of 
consequence. 

Mr.  Merrick : 

I  would  like  to  ask  the  gentleman  what  limit  he  would  sug- 
gest upon  the  jurisdiction  of  the  intermediate  appellate  court, 
and  whether  he  would  allow  an  appeal  from  that  court  to  the 
Supreme  Court  of  the  United  States,  as  now,  and  if  so,  whether 
he  would  impose  any  limit,  and  what,  upon  such  appeals. 

Mr.  Bayne: 

As  I  understand  it,  the  several  bills  that  have  engaged  the 
attention  of  Congress,  and  will  engage  their  attention,  have 
limits  proposed;  sometimes  it  has  been  a  question  of  money,  say 
ten  or  fifteen  or  twenty  thousand  dollars.  I  think  if  it  is  made 
determinate  upon  a  question  of  money,  it  will  reduce,  to  a  large 
extent,  the  labor  of  the  Supreme  Court  of  the  United  States 
I  do  not  feel  that  there  might  not  be  enlargements  of  the  present 
court,  but  that  the  system  of  intermediate  courts  is  the  most 
practicable  at  the  present  time,  and  I  believe  it  is  the  general 
sense  of  the  country. 

George  A.  Mercer,  of  Georgia  : 

The  very  great  importance  of  the  subject  alone  induces  me 
to  say  a  word  in  explanation  of  the  Vote  I  shall  give.  I  agree 
with  the  gentleman  from  New  Jersey  (Mr.  Parker),  that  the 
English  system  is  the  most  appropriate  system  for  this  country, 
and  to  the  people  of  any  English-speaking  country.  No  doubt 
the  judges  of  the  highest  tribunals  should  mingle  with  the 
people  and  become  familiar  by  practical  contact  with  their 
systems  of  law.     But  it  strikes  me  that  we  are  about  to  com- 
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mit  ourselves  to  a  very  grave  thing  if  we  adopt  this  resolution 
which  has  been  suggested  by  Mr.  Merrick.  Shall  we  give  it 
as  the  constitutional  opinion  of  this  body,  that  such  a  law  is 
practicable  and  constitutional  to  be  passed  by  ongress?  I 
think  there  is  not  a  lawyer  in  this  body,  if  he  ever  considered 
that  matter,  who  has  not  very  grave  doubts  as  to  whether  it  is 
competent  for  Congress  to  divide  one  Supreme  Court  into  sec- 
tions. It  is  important  that  provision  bo  made  for  more  speedy 
determination  of  litigated  questions;  it  is  due  to  the  people, 
justice  demands  it,  and  the  profession  demands  it.  The  public 
have  become  disgusted  with  the  system  on  account  of  the  delays 
incident  to  it,  and  arbitration  is  largely  coming  into  use.  Take 
it  in  the  locality  where  I  live.  Our  principal  business  is  the  cot- 
ton business.  If  a  dispute  arises,  it  does  not  come  into  a  court 
of  law;  business  men  say  they  cannot  wait  until  it  is  decided 
by  that  lengthy  process,  taking  three  or  four  years,  and  per- 
haps longer;  the  result  is,  that  almost  every  question  is  refer- 
red to  the  Cotton  Exchange  and  settled  by  arbitration.  I  be- 
lieve the  same  is  true  of  leading  cities  in  this  country,  where 
they  have  commercial  exchanges,  and  it  is  to  be  charged  to  the 
manner  in  which  business  is  conducted,  and  the  long  delays 
incident  to  a  trial-  in  a  court  of  justice.  It  is  of  the  utmost 
practical  consequence  that  we. should  do  what  we  can  to  speed 
the  trial  of  cases;  but  are  we  prepared  at  this  session,  with  no 
more  attention  to  the  subject  than  is  covered  by  the  brief  de- 
bate it  has  received ;  are  we  prepared  to  give  our  opinion,  as  a 
body  of  lawyers  gathered  here,  that  Congress  has  the  consti- 
tutional power  to  divide  the  Supreme  Court  into  sections  ?  As 
far  as  I  am  personally  concerned,  my  doubts  in  that  respect 
are  so  great  that  I  deem  it  inadvisable  to  vote  in  favor  of  the 
amendment  oflFered  by  the  learned  gentleman  from  Wash- 
ington. I  agree  with  him,  that  the  necessity  of  doing  some- 
thing to  facilitate  the  business  exists,  but  what  that  something 
shall  be,  I  don't  think  this  body  at  the  present  moment  is  able 
to  determine. 
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J.  Hubley  Ashton,  of  Washington  : 

I  have  prepared  an  additional  resolution,  which  I  offer  in 
addition  to  my  first,  as  a  substitute  for  Mr.  Merrick's  amend- 
ment. 

Resolved^  That  a  select  committee,  consisting  of  the  present 
President  of  the  Association,  and  the  President  for  the  follow- 
ing year,  and  five  other  members,  be  appointed  to  wait  upon 
Congress  at  its  next  session,  and  urge  the  matter  of  the  first 
resolution  upon  its  immediate  consideration. 

Rufus  King,  of  Ohio : 

I  desire  to  ascertain  whether  that  proposition,  and  the  others, 
are  limited  to  the  Supreme  Court  of  the  United  States,  or 
whether  anything  is  proposed  in  reference  to  the  intermediate 
courts.  All  I  have  heard  relates  entirely  to  the  head,  leaving 
the  body  entirely  neglected. 

I  can  sympathize  with  the  gentleman  from  Wisconsin.  The 
Bar  of  this  country  looks  to  this  Association  for  suggestions 
tending  towards  relief  as  much  in  the  lower  as  in  the  higher 
courts.  If  a  system  like  the  English  is  adopted,  we  have  this 
serious  difficultv,  that  we  have  no  House  of  Lords  to  review 
its  decisions.  I  think  the  m.ost  practicable  system  of  affording 
relief  to  the  Supreme  Court  would  be,  to  vest  in  the  District 
Courts  of  the  United  States  the  original  jurisdiction  which  the 
Circuit  Courts  now  have,  and  to  constitute  an  Appellate  Circuit 
Court  of  three  judges  in  each  of  the  circuits  of  the  United 
States.  I  am  not  of  the  opinion  of  the  gentleman  from  New 
Jersey,  that  we  cannot  get  good  men  for  such  a  court.  I  am 
satisfied  it  would  be  the  most  effective  and  expeditious  system 
of  getting  through  with  our  business,  which  is  really  better 
than  getting  the  very  best  legal  talent. 

If  the  question  as  it  now  stands  is  on  the  amendment,  I 
should  like  to  offer  an  amendment,  to  be  inserted  in  one  or  the 
other  of  these  propositions,  for  an  intermediate  court  as  well  as 
the  highest  court. 
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Edward  0.  Hinkley,  of  Maryland  : 

A  Senator  from  Maryland,  now  out  of  oflSce,  formerly  Gov- 
ernor of  our  state,  William  P.  Whyte,  introduced  at  the  last  ses- 
sion of  Congress  a  joint  resolution  in  favor  of  amending  the 
Constitution  of  the  United  States,  for  the  purpose  of  having 
fixed  therein  the  number  of  judges  to  constitute  the  Supreme 
Court  of  the  United  States.  His  remarks  on  the  occasion  of 
introducing  his  resolution  in  Congress  will  be  found  in  the 
Congressional  Record.  I  do  not  propose  to  say  anything 
upon  the  past  history  of  the  country  on  that  point,  nor  do 
I  propose  to  say  anything  about  that  which  I  think  will  be 
apparent  to  every  man  almost  at  the  instant  it  is  mentioned, 
that  in  this  respect  there  is  a  defect  in  the  Constitution  of  the 
United  States,  namely,  that  no  provision  is  made,  in  consti- 
tuting the  Supreme  Court,  for  the  number  of  its  judges.  What- 
ever is  done  in  respect  to  this  question,  it  seems  to  me  it  is  a 
constitutional  matter,  and  should  be  fixed  inviolably  in  the 
Constitution.  The  subject  seems  to  me  to  he  of  sufficient  im- 
portance for  offering  these  suggestions  to  the  consideration  of 
gentlemen ;  certainly  something  should  be  done  in  the  matter. 

Henry  Wise  Garnett,  of  Washington : 

This  substitute  amendment,  as  I  understand  it,  merely 
suggests  that  we  recommend  Congress  to  do  something.  That 
appears  to  me  almost  worth  nothing.  The  urgent  need  of  "  doing 
something"  is  apparent  to  everybody;  Congress  have  already 
recognized  the  expediency  of  doing  something.  But  what  does 
the  American  Bar  Association  desire  shall  be  done?  Have 
they  any  suggestions  to  make?  This  is  the  question  that 
might  properly  be  asked.  I  think  we  ought  to  be  as  willing 
and  ready  to  express  some  opinion  as  to  a  course  to  be  taken, 
as  we  are  to  expect  Congress  will  be  to  act.  I  hope,  therefore, 
that  the  Association  will  definitely  express  its  views  in  some 
shape. 

Charles  S.  Bradley,  of  Rhode  Island  : 

Here  are  two  different  plans  suggested,  and  there  are  now 
two  measures  in  Congress  tending  towards  a  remedy  of  the 
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evil  existing.  With  one  of  these  measures  Mr.  Merrick  pro- 
fesses himself  to  be  entirely  familiar,  but  of  the  other  he  pro- 
fesses to  have  little  or  no  knowledge.  But  the  Bar  of  this 
country  know  that  that  other  measure  was  presented  by  a 
member  of  this  Association  standing  high  in  the  confidence  of 
the  Bar  and  of  the  country,  and  that  that  measure  was  pre- 
sented by  him,  after  preparation,  under  the  counsel  and  advice 
of  many  of  the  most  eminent  members  of  the  profession,  and, 
we  may  assume,  not  without  the  knowledge  and  concurrence  of 
the  judges  themselves. 

Now,  we  are  asked  here  to  pronounce  upon  these  two  meas- 
ures; the  one  to  which  I  last  referred  being  in  the  Senate  and 
the  other  pending  in  the  House.  How  shall  we  act  upon  that 
question?  Shall  we  decide  it  impromptu,  after  a  brief  half 
hour's  discussion  ?  Is  that  worthy  of  the  character  of  a  body 
of  men  representing  the  deliberate  judgment  of  the  Bar  of  this 
country?  I  will  not  discuss  the  question  now;  I  do  not  feel 
prepared  to  discuss  it.  I  only  implore  yon,  as  an  humble 
member  of  the  Bar  and  of  this  Association,  that  you  will  not 
act  so  precipitately  upon  great  questions  like  this.  I  can  see 
practical  difficulties  to  this  scheme  of  enlarging  the  Supreme 
Court.  I  find  it  diflBcult  in  my  mind  to  consider  that  by  any 
legislative  action  you  can  make  a  part  equal  to  the  whole.  I 
find  another  difficulty.  You  may  talk  theoretically  about 
questions  of  law  in  one  tribunal,  and  chancery  in  another ;  but 
we  all  know  that  chancery  and  law  have  struck  hands  in  many 
parts  of  this  country,  and  you  cannot  make  that  severance. 
In  many  respects  the  law  is  now  exactly  the  same  in  both  tri- 
bunals. What  would  be  the  result?  You  would  have  a  decis- 
ion one  day  from  one  body  of  judges,  and  another  decision  from 
another  body,  each  belonging  to  the  same  tribunal,  each  prop- 
erly calling  themselves  the  Supreme  Court,  but  each  laying 
down  a  different  decision  upon  matters  involving  the  same 
question. 

Gentlemen  have  spoken  about  the  practice  in  England.  In 
England  they  may  legislate  as  they  please,  but  we  legislate 
under  the  restraint  of  a  written  Constitution  whi.ch  pronounces 
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that  there  shall  be  one  Supreme  Court.  The  question  pre- 
sented is  a  constitutional  one,  and  is  this  body  of  gentlemen 
here  to  pass  upon  that  constitutional  question  in  the  summary 
manner  proposed  ?  Suppose  we  sat  here  as  a  Senate  or  House 
of  Representatives,  would  gentlemen  here  feel  ready  to  pass 
upon  this  question  now,  and  make  a  law  of  the  system  pro- 
posed by  Mr.  Merrick?  Would  we  not  want  time  to  consider 
it?  and  if  introduced  as  a  bill  should  we  not  refer  it  to  a  com- 
mittee? But  I  will  not  discuss  it  any  more.  I  implore  the 
Association  to  act  as  wise  men  who  have  not  studied  this  sub- 
ject. I  know  there  are  gentlemen  on  the  floor  who  have  con- 
sidered it  and  who  hold  opposite  views,  but  who  do  not  wish  to 
rise  and  present  Jheir  views.  I  only  ask  you  not  to  commit 
yourselves  to  any  precipitate  action.  Have  the  subject  re- 
ferred, and  when  we  do  act  it  will  be  weighty  action. 

Thomas  T.  Gantt,  of  Missouri : 

I  merely  want  to  make  a  suggestion  in  the  way  of  proposing 
a  plan  which  may  accomplish  the  end  desired  by  all.  We 
must  either  make  a  reference  of  the  matter  to  a  committee,  as 
proposed  in  the  resolution  of  my  colleague  (Mr.  Hitchcock),  or 
run  the  risk  of  the  results  of  hasty  action.  Now,  I  propose, 
if  I  am  not  violating  some  rule  of  the  Association,  that  the 
motion  shall  be  so  modified  as  to  provide  for  a  larger  commit- 
tee, who  shall  ascertain  the  views  of  the  members,  and  then 
make  and  publish  their  report  when  it  is  finished,  without 
waiting  for  next  year.-  It  will  not  \>e  a  difficult  matter  for 
such  a  committee  to  get  at  the  views  entertained  by  members 
of  the  Association.  The  postal  arrangements  of  the  country 
will  furnish  abundant  facilities,  and  the  committee  can  make 
up  a  report  embodying  the  views  of  the  Association,  or  at  least 
a  majority  of  its  members.  It  seems  to  me  that  would  meet 
the  case. 

Mr.  Hitchcock,  of  Missouri : 

There  is  but  one  question  before  the  House,  no  matter  what 
form  it  may  take,  so  important  and  overshadowing  to  the 
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Association  itself  that  it  may  well  be  said  to  be  the  only  ques- 
tion. It  is  the  question  which  the  distinguished  member  from 
Rhode  Island  so  earnestly  put  in  the  shape  of  an  entreaty  to 
the  Association  that  it  should  not  compromise  its  own  standing 
and  dignity,  its  reputation,  and,  as  I  believe,  its  influence  for 
good,  by  undertaking  impromptu,  off-hand,  to  deliver  an  utter- 
ance which  will  commit  it  to  a  proposition  conceiving  which  it 
has  already  appeared  that  the  gravest  constitutional  doubts 
exist.  That  alone  is  sufficient  to  determine  the  question  that 
we  cannot  act  in  a  hasty  manner.  The  purpose  of  the  resolu- 
tion first  introduced,  as  you  have  already  seen,  was  to  bring 
the  question  to  the  attention  of  the  Association.  It  is  recog- 
nized to  be  a  matter  of  great  importance  both  to  the  Bar  and 
the  nation,  and  of  course  demands  some  expression  of  interest 
on  our  part ;  that  is,  it  demands  such  effort  as  we  may  legiti- 
mately and  prudently  make  towards  affording  relief.  But  we 
cannot  now  pass  upon  the  merits  of  the  respective  methods  at 
present  before  the  country.  As  far  as  we  are  concerned  in  this 
meeting,  we  have  had  no  information  respecting  one  of  the 
propositions.  Mr.  Merrick  himself  says  that  he  is  uninformed 
regarding  its  features.  We  are  not  in  a  position  to  be  able  to 
act;  we  are  not  prepared  to  commit  this  Association  once  for 
all  to  a  position  it  must  be  ready  to  stand  by,  or  to  retire  from, 
with  whatever  credit  may  be  acquired  by  such  a  retreat. 
That  is  the  only  question  before  us.  I  will  not  discuss  the 
merits  of  the  respective  schemes.  We  should  be  more  familiar 
with  them. 

Luke  P.  Poland,  of  Vermont: 

It  seems  to  me  we  are  not  prepared  to  indicate  properly  any 
precise  line  of  conduct  or  judgment  in  this  matter.  This  matter, 
so  far  as  the  Supreme  Court  of  the  United  States  is  concerned, 
is  not  a  new  subject;  fifteen  years  ago  this  subject  was  before 
the  Judiciary  Committee  of  the  Senate,  and  a  bill  was  prepared 
and  reported  by  that  Committee  to  the  Senate  of  the  United 
States.     That  bill  was  substantially  like  the  one  now  pending 
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for  intermediate  courts;  that  was  supposed  then  to  be  probably 
the  only  remedy.  It  seems  to  me  entirely  clear  that  we  are  not 
prepared  to  express  any  judgment  here  without  referring  the 
matter  to  a  committee  for  careful  examination.  I  heartily  co- 
incide with  the  able  gentleman  from  Rhode  Island,  Mr.  Bradley, 
that  we  should  act  with  a  deliberation  becoming  the  dignity  of 
the  Association,  and  I  therefore  move  that  the  resolution,  the 
amendments,  and  substitutes  be  all  referred  to  the  Committee 
on  Jurisprudence  and  Law  Reform. 

Mr.  Merrick : 

If  Judge  Poland  will  excuse  me  for  a  moment,  we  have  had 
some  consultation  about  this  matter,  and  I  will  offer  as  a  sub- 
stitute for  Judge  Poland's  motion,  that  the  Chair  appoint  a 
committee  of  nine  members  of  this  Association,  including  the 
President  and  incoming  Presidents,  and  that  this  whole  subject- 
matter  be  referred  to  that  committee,  and  that  they  report 
between  this  time  and  the  next  annual  meeting  of  the  Associa- 
tion. 

A.  Porter  Morse,  of  Washington,  thought  the  best  suggestion 
that  had  been  made  in  regard  to  the  matter  was  that  coming 
from  Mr.  Gantt,  which  might  be  accepted  as  an  amendment  to 
the  resolution  of  his  colleague  from  Missouri,  to  the  effect  that 
there  should  be  a  larger  committee  than  that  provided  for  in 
the  original  resolution ;  said  committee  to  prepare  a  report  and 
to  publish  it  at  as  early  a  date  as  practicable. 

Mr.  Alexander  R.  Lawton,  of  Georgia  : 

The  inducements  to  speak  on  such  a  matter  are  great.  It  is 
not  a  new  grievance,  however,  for  the  "law's  delay"  troubled 
people  long  before  the  tirtle  of  Shakspeare,  and  to  such  an  extent 
that  it  is  one  of  the  causes  assigned  as  sufficient  to  induce  a  roan 
to  "shuffle  off  this  mortal  coil."  But  that  is  no  reason  why  they 
should  not  be  remedied.  Notwithstanding  the  urgent  need  for 
speedy  action,  I  think  this  is  one  of  those  matters  in  which  it 
is  more  expedient  to  "  make  haste  slowly."    I  fear  we  cannot 
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safely  do  more  than  refer  it  to  a  committee,  and  I  trust  that 
will  be  the  disposition  of  the  whole  subject. 

Mr.  Hitchcock : 

Mr.  Merrick  and  I  have  agreed  upon  a  resolution  to  be  offered 
as  a  substitute  for  Judge  Poland's,  and  the  adoption  of  that 
resolution  will  terminate  this  discussion.     I  will  read  it : 

Eesolved,  That  a  special  committee,  consisting  of  the  Presi- 
dent, the  President  for  the  next  year,  and  seven  other  members, 
to  be  appointed  by  the  President,  be  appointed,  with  instructions 
to  inquire  into  what  adequate  remedy  can  be  provided  for  the 
delays  now  incident  to  the  final  determination  of  suits  pending 
in  the  highest  courts  of  the  United  States,  with  power  to  pre- 

m 

pare,  and  in  their  discretion  to  print  their  report  or  reports 
with  all  convenient  speed,  and  that  all  the  pending  resolutions, 
substitutes,  and  amendments  on  this  subject  be  referred  to  said 
committee. 

Mr.  Poland : 

I  will  withdraw  my  motion,  and  allow  this  to  be  considered 
as  the  original  motion. 

The  Chair  then  put  to  the  meeting  the  question  of  the  adop- 
tion of  the  motion  last  made.     It  was  carried  unanimously. 

42.  The  Chair : 

The  next  business  in  order  is  the  report  of  the  committee  of 
which  Mr.  King  is  chairman,  relative  to  the  bankruptcy  law. 

Robert  G.  Street,  of  Texas  : 

I  gave  notice  yesterday  that  I  shotild  call  up  the  substitute 
I  offered  for  this  report.  I  have  had  some  conversation  with 
the  chairman  of  this  committee,  Mr.  King,  and  I  think  there  is 
no  desire,  on  his  part,  to  have  the  report  adopted;  so  that  he 
is  perfectly  content  to  have  it  take  the  direction  I  have  sug- 
gested.    If  that  is  done  there  will  be  nothing  before  the  House. 
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Mr.  King: 

What^  said  to  the  gentleman  from  Texas  was,  that  apparently 
we  had  got  into  such  a  dead-lock  over  the  subject  that  it  might  be 
best  fo  have  the  report  lie  over  until  next  year.  The  result 
the  committee  have  arrived  at  I  think  is  clearly  right.  They 
were  unanimous  upon  it.  It  resolves  itself  into  a  single  propo- 
sition, viz.,  is  it  possible  for  Congrsss  to  give  state  courts  juris- 
diction outside  of  their  own  limit — viz.,  extra-territorial  juris- 
diction? If  not,  a  bankrupt  law  could  not  be  administered  by 
state  courts.  Is  any  gentleman  of  opinion  that  it  is  in  the 
power  of  Congress  to  invest  in  the  state  courts  that  power  over 
individuals  and  rights  extra-territorial  ?  If  so,  and  they  are 
right,  then  the  committee  is  wrong.  We  have  based  our  re- 
port upon  that  ground. 

A.  Q.  Keasbey,  of  New  Jersey : 

I  have  looked  over  the  case  referred  to  by  Mr.  Baldwin 
yesterday,  and  we  ought  to  look  into  the  matter  a  little  further 
before  we  do  anything  definitely.  I  therefore  move  that  the 
report  lie  upon  the  taMe  until  the  next  meeting  of  the  Associ- 
ation. 

The  Chair  then  put  the  motion  of  Mr.  Keasbey  to  the  House, 
and  it  was  adopted — tabling  the  report  until  next  year's  meeting. 

43.  The  Chair  : 

The  next  unfinished  business,  and  the  only  business  remaining, 
is  the  resolution  of  Mr.  Vaux  upon  the  matter  of  a  committee 
upon  constitutional  law. 

Mr.  Hinkley : 

I  do  not  see  Mr.  Vaux  in  the  hall,  Mr.  President,  and  I  move 
that  the  resolution  be  laid  on  the  table,  to  be  taken  up  next 
year. 

Jacob  Weart,  of  New  Jersey,  seconded  the  motion,  and  it  was 
adopted. 
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44.  The  Chair  then  announced  that  agreeably  to  the  vote  of  the 
Association^  adopting  the  resolution  last  offered  by  Mr.  Hitch- 
cock, and  pursuant  to  the  terms  of  said  resolution,  he  would 
appoint  as  such  committee  the  following  gentlemen : 

John  W.  Stevenson,  Kentucky;  Henry  Hitchcock,  Missouri; 
Richard  T.  Merrick,  Washington ;  Charles  S.  Bradley,  Rhode 
Island;  Cortlandt  Parker,  New  Jersey;  Rufus  King,  Ohio; 
Alexander  R.  Lawton,  Georgia;  Clarkson  N.  Potter,  New  York; 
Edward  J.  Phelps,  Vermont. 

45.  On  motion  of  Mr.  Keasbey,  of  New  Jersey,  the  paper  of  Mr. 
Wagner,  read  the  previous  evening,  was  referred  to  the  Com- 
mittee on  Commercial  Law. 

46.  The  Chair  then  announced  the  appointment  of  the  following 
gentlemen  on  the  Committee  on  Publication : 

Anthony  Q.  Keasbey,  New  Jersey;  Charles  S.  Bradley,  Rhode 
Island ;  Francis  Rawle,  Pennsylvania;  Isaac  D.  Jones,  Maryland; 
Charles  N.  Davenport,  Vermont. 

47.  On  motion  of  Rufus  King,  of  Ohio,  the  Association  then 
adjourned  to  meet  at  eight  o'clock  in  the  reception  room  at  the 
Grand  Union  Hotel. 

EDWARD  OTIS  HINKLEY, 

Secretary, 
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Saratoga  Springs,  August  17,  1881. 

The  Treasurer  makes  the  following  Report  for  the  year  end- 
ing August  16,  1881. 

2>. 

Balance  from  last  accoant,  as  audited,    ......      (823  98 

(By  typographical  error  this  balance  appears  in  the  printed  report 

as  (825.98.) 
Cash  received  from  daes  of  members,      ......     2,065  00 

Total, (2,888  98 

Or. 

1880. 
Aug.  18.    By  cash  paid  Register  and  letter  book. 

Stationery,  third  meeting, 

Bill  poster, 
Aug.  20.  Stenographer,  third  meeting, 

Rent  of  hall,  third  meeting, 

Clerk  to  Executive  Committee 

Janitor  of  hall, 
Aug.  24.  Postage,  etc.,    . 

Aug.  25.  Printing  cards  and  notices, 

Sept.  17.  For  dinner,  third  meeting, 

Stamps,  etc., 
Oct.  13.  Stamps,  etc., 

Oct.  18.  Printing, 

Tin  box, 
Nov.  13.  Express,  etc., 

Dec.  15.        •  Postage  and  express  on  reports, 


Amounts  carried  forward, 


(5  65 

3  87 

1  50 

40  00 

90  00 

22  70 

7  00 

1  33 

14  25 

499  00 

1  75 

2  30 

5  00 

7  75 

1  94 

J,    101  24 

.   (805  28  (2,888  98 

(87) 
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1881. 
Jan.     7. 

Jan.     8. 


Jan.  17. 

Feb.    2. 
Aug.  13. 


Amounts  brought  forward, 

1805  28  {2,888  98 

ServiceB  in  mailing  reports  and 

in  preparation  of  same, 

46  25 

Printing  Third  Annual  Report. 

480  30 

Printing  additional    copies  of 

addresses  and  papers,  . 

66  13 

Stamps  and  telegram, 

6  60 

Printing  notices, 

8  25 

Stamps  and  telegram,  etc., 

.      4  99 

Printing  envelopes, 

3  62 

Printing  notices  of  meeting,    . 

17  24 

Secretary's  bill  of  expenses, 

14  00 

Expenses  of    Executive   Com- 

mittee to  New  York,  Feb. 

12,  1881,  by  order  of  that 

Committee, 

58  95 

C.  G.  Artzt,  expenses  of  dinner 

at  fourth  annual  meeting,    . 

39  00 

Clerk  to  Treasurer,  one  year's 

services,       .... 

52  00 

l,e02  51 


Balance  on  hand, 11,286  47 

Which  consists  of — 
Cash  to  the  credit  of  the  Trea- 
surer   in    the    Philadelphia 
Trust,  Safe  Deposit,  and  In- 
surance Company,        .        .   f  1,223  86 

Cash  in  hand 62  61 

fl.286  47 


Respectfully  submitted. 

FRANCIS  RAWLE, 

Treasurer, 

Audited  and  found  correct,  August  17,  1881. 

Alvan  p.  Hyde, 
Charles  N.  Davenport, 

Auditing  Committee, 
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FLORIDA. 

Randall,  E.  M., 

GEORGIA, 

Babtlett,  Chables  L.,  . 
Black,  J.  C.  C,  . 
Chablton,  Waltee  G., 
CuMMiNo,  Joseph  B., 
•  Cunningham,  Henby  C, 

INDIANA. 

Nebekeb,  Lucas, 

KANSAS. 

Buck,  J.  Jay, 


.    Mobile. 


.    Sati  Francisco. 


.    Wal«rbury. 
New  Haven. 


Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 


Jacksonville. 


Macon. 

Augusta. 

Savannah. 

Augusta. 

Savannah. 


.    Covington. 


.    Emporia. 
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KENTUCKY. 

Johnson,  Chables, 

.     LexingtoD. 

SOOTT,  C.  S.,          . 

.    Lexington. 

Trabub,  E.  F.,    . 

Louisville. 

Wharton,  Gabriel  T.,  . 

.     Louisville. 

LOUISIANA. 

Bbnedict,  W.  S.,            .           .           . 

New  Orleans. 

Howe,  W.  W.,     . 

.    New  Orleans. 

MARYLAND. 

Albert,  Talbot  J.,         . 

.    Baltimore. 

Brown,  Sbbabtian, 

.    Baltimore. 

Conrad,  Louis  L.,           .           .           . 

.     Baltimore. 

Jones,  Isaac  D., 

Baltimore. 

Page,  Henry,     .           .           .           . 

.    Princess  Anne 

Williams,  Edward  Calvin, 

.    Baltimore. 

MASSACHUSETTS. 

Bartlett,  Sidnet, 

.    Boston. 

Bishop,  Robert  R.,        .           . 

.    Boston. 

BRAGe,  Henrt  W., 

.    Boston. 

Bralet,  Henry  K.,       . 

.     Fall  River. 

Denison,  Arthur  E., 

.    Boeton. 

Dodge,  John  C,             .           .           . 

Boston. 

Fitzgerald,  John  E.,     . 

.    Boston. 

Forbush,  George  S.,       . 

.    Boeton. 

Foster,  Dwight, 

.    Boston. 

Fuller,  Henry, 

.    Westfield. 

Hatheway,  Simon  W.,  . 

.    Boston. 

Hoar,  Ebenezer  Rockwood,    . 

.    Boston. 

Hubbar^,  Charles  Eustis, 

.    Boeton. 

Lincoln,  Charles  SpRAouSt 

Boeton. 

Merwin,  Elias, 

.    Boston. 

MuNROE,  William  A.,   . 

.    Boston. 

Russell,  William  G.,    . 

.    Boston. 

Sears,  Philip  H., 

.    Boston. 

Shattuok,' George  0.,    . 

.     Boston. 

Smith,  Chaubcey, 

.    Boston. 

Storey,  Moorfield, 

.     Boston. 

Tirrell,  Charles  Q.,    . 

.    Natick. 

MiaSISSIPPI. 

• 

Braun,  L.,           .           .           . 

.    Jackson. 

MacFarland,  Baxter,  . 

.     Aberdeen. 

Whitfield,  F.  E.,          . 

,           .    Corinth. 

NBW  MKMBEBS. 
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MISSOURI. 

Qaktt,  Thomas  T., 
Hough,  Warwick, 
Rahkih.  Johh  H., 

NEW  HAMPSHIRE. 

Bxtrnham,  Heitbt  E., 
Chase,  William  M., 
CuRBiEB,  Frank  D., 

• 

Mitchell,  Johh  N., 
Pike,  Austin  P., 
Whipple,  Thomas  J., 


NEW  JERSEY. 

Flemmiko,  James, 
Herbert,  John  W.,  Jr., 
Randolph,  Joseph  F.,    . 
RicHEY,  Augustus  Q.,     . 
ScuDDER,  Isaac  W., 
Shreve,  E.  Merger, 

NEW  YORK. 

Butlbr,  Benjamin  C, 
Cbowell,  Chables  E  , 
Dillon,  John  F., 
Fox,  Austen  Q., 
Hutchins,  Waldo, 
Jbwett,  Hugh  J., 
Leeds,  Chables  C, 
Malone,  Philip, 
Spieb,  Qilbbbt  M.,  Jb., 
Todd,  A.  J.,         • 

NORTH  CAROLINA. 

Boyd,  James  E., 
FuLLEB,  Thomas, 
Staples,  John  N., 


OHIO. 


Bakeb,  William, 
Ball,  Flaven,    . 
Cox,  Jacob  D.,     . 
Davidson,  William  A., 
Qbebn,  Edwin  P., 


St.  Loais. 
Jefiferson  City. 
St.  Loais. 


Manchester. 

Concord. 

E.  Canaan. 

Concord. 

Franklin. 

Laconia. 


Jersey  City. 
Jersey  City. 
Jersey  City. 
Trenton. 
Jersey  City. 
Trenton. 


.  Lucerne. 
.  New  York. 
.  New  York. 
.  New  York. 
.  New  York. 
New  York. 
.  New  York. 
.  New  York. 
.  *  New  York. 
.    New  York. 


Greensboro. 

Raleigh. 

Greensboro. 


Toledo. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Akron. 
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OHIO—Continued. 


Gbinckel,  Lewis  B., 

.    Dayton. 

Haynes,  David  A., 

DajtoD. 

HoDOE.  Noah,    . 

.    Akron. 

Mabshall,  R.  D., 

.     Dayton. 

MUNGEE,  WaRBEN, 

Dayton. 

Rakney,  Hehey  C, 

.    Cleveland. 

Upsoh,  William  H., 

Akron. 

Young,  Edmund  S., 

• 

Dayton. 

PENNSYLVANIA. 

Crawford.  George  L.,   . 

.     Philadelphia. 

Darling,  J.  Vaughan,  . 

.    Wilkesbarre. 

Hand.  Alfred,   . 

.    Scranton. 

Handlet,  John, 

.    Scranton. 

HuEY»  Samuel  B., 

.    Philadelphia. 

Patterson,  C.  Stuabt,   . 

.    Philadelphia. 

Petit,  Silas  E., 

Philadelphia. 

WiLLARD,  Edward  N.,    . 

.    Scranton. 

Wiltbank,  William  W., 

.    Philadelphia. 

SOUTH  CAROLINA. 

Benet,  William  C, 

Abbeville. 

MoM asters,  F.  W.» 

.    Colnmbia. 

TENNESSEE. 

Bailey,  James  £., 

.    Clarkeville. 

Bate,  H.  R 

.    Covington. 

Brown,  John  C, 

.     Palaski. 

Burton,  John  W., 

.    Murfreeeboro. 

Cooper,  Edmund, 

.    Shelbyville. 

EwiNG,  Edwin  H.,          . 

.    Murfreesboro. 

Fentress,  James,            ... 

.    Bolivar. 

Flippen,  T.  J.,    . 

.    Somerville. 

Freeman,  Thomas  J,,     . 

Trenton, 

Harriss,  Isham  G.,         . 

.    Memphis. 

House,  John  F.,             .            .            . 

Clarksville. 

House,  William, 

Franklin. 

Lamb,  J.  B.,         . 

,     Fayetteville. 

Livingstone,  H.  J.,         . 

.    Brownsville. 

Marks,  A.  S.,      . 

.    Winchester. 

Moorman,  H.  C,              .            .            . 

.    Somerville. 

Shields,  Jamks  T.,          . 

.     Bean's  Station. 

Steele,  Thomas, 

.     Ripley. 

Wood,  R.  H.,        .            .            .            . 

Bolivar. 

NEW  MEMBERS. 
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TEXAS. 

Ballinoer,  W.  p., 
Crawford,  W.  S., 
Fulton,  Marshall, 
Gaines,  R.  R., 
Hutchinson,  J.  C, 
Stockdale,  F.  S., 
•Street,  Bobert  G., 
Waul,  T.  W., 
West,  C.  F.. 
Willie,  A.  H.,    . 

WEST  VIRGINIA. 

GoFF,  Nathan,  Jr., 
Hebeford,  Frank, 

WISCONSIN. 

Gary,  Milbert  B., 
Weqg,  David  S  , 


.    Galveston. 
.    Dallas. 

DeatoD. 
.    Clarksville. 

Houston. 
.    Cuero. 
.    Galveston. 
.    Galveston. 
.     Aastin. 
.    Galveston. 


.    Union. 


.     Milwaukee. 
Milwaukee. 


MEMORANDUM. 


The  Association  gave  a  dinner  to  its  members,  at  the  Grand 
Union  Hotel,  on  the  evening  of  August  19,  1881.  One 
hundred  members  were  present.  Richard  T.  Merrick,  of 
Washington,  District  of  Columbia,  presided. 
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CONSTITUTION. 


NAME  AND   OBJECT. 

Article  I. — This  Association  shall  be  known  as  "The 
American  Bar  Association."  Its  object  shall  be  to  advance  the 
science  of  jurisprudence,  promote  the  administration  of  justice 
and  uniformity  of  legislation  throughout  the  Union,  uphold  the 
honor  of  the  profession  of  the  law,  and  encourage  cordial  inter- 
course among  the  members  of  the  American  Bar. 

QUALIFICATIONS   FOR  MEMBERSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership  of 
this  Association  who  shall  be,  and  shall,  for  five  years  next  pre- 
ceding, have  been,  a  member  in  good  standing  of  the  Bar  of 
any  state,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

OFFICERS  AND  COMMITTEES. 

Article  III. — The  following  oflScers  shall  be  elected  at  each 
annual  meeting  for  the  year  ensuing:— A  President  (the  same 
person  shall  not  be  elected  President  two  years  in  succession) ; 
one  Vice-President  from  each  state;  a  Secretary;  a  Treasurer; 
a  Council,  consisting  of  one  member  from  each  state  (the  Council 
shall  be  a  Standing  Committee  on  nominations  for  office) ;  an 
Executive  Committee,  to  be  composed  of  the  Secretary  and 
Treasurer,  together  with  three  members  to  be  chosen  by  the 
Association,  one  of  whom  shall  be  chairman  of  the  Committee. 
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The  following  Committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five  members 
each : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law ; 

On  International  Law; 

On  Publications ; 

On  Grievances. 

A  majority  of  those  members  of  any  Committee,  including  the 
Council,  who  may  be  present  at  any  meeting  of  the  Association, 
shall  constitute  a  quorum  of  such  Committee  for  the  purposes 
of  such  meeting. 

The  Vice-President  for  each  state,  and  not  less  than  two 
other  members  from  such  state,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  state,  to  which  shall  be  re- 
ferred all  applications  for  membership  from  such  state.  The 
Vice-President  shall  be  ex  officio  chairman  of  such  Council. 

A  Committee  of  three,  of  whom  the  Secretary  shall  always  be 
one,  shall  be  appointed  by  the  President,  at  each  Annual  Meeting 
of  the  Association,  whose  duty  it  shall  be  to  report  to  the  next 
meeting  the  names  of  all  members  who  shall,  in  the  interval, 
have  died,  with  such  notices  of  them  as  shall,  in  the  discretion 
of  the  Committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  state 
and  territory  to  report  the  deaths  of  members  within  the  same 
to  the  said  Committee. 

ELECTION   OF   MEMBEBS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  |by  the  Local  Council  of  the  st^tte  to  the  Bar  of  which 
the  persons  nominated  belong.      Such   noniinations  must  be 
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transmitted,   in   writing,   to   the    Chairman   of    the   General 
Council,  and  approved  by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from  states 
having  no  Local  Council,  and  at  the  Annual  Meeting  of  the 
Association,  in  the  absence  of  all  members  of  the  Local  Council 
of  any  state. 

All  nominations  thus  made,  or  approved,  shall  be  reported 
by  the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association : 
Provided,  That  if  any  member,  demands  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon  by* 
ballot. 

Several  nominees,  if  from  the  same  state,  may  be  voted  for 
upon  the  same  ballot;  and  in  such  case  placing  the  word  *'No" 
against  any  name  or  names  upon  the  ticket,  shall  be  deemed 
a  negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suflSce  to  defeat  an  election. 

Article  V. — All  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them,  upon  the  recom- 
mendation of  the  Committee  of  five  appointed  by  such  Conference, 
shall  become  members  of  the  Association,  upon  payment  of  the 
annual  dues  for  the  current  yeat  herein  provided  for. 

BY-LAWS. 

Article  VL — By-Laws  may  be  adopted  at  any  annual 
meeting  of  the  Association,  by.  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  VIL — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.     Such 
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dues  shall  be  payable,  and  the  payment  thereof  enforced,  as  may 
be  provided  by  the  By-Laws.  Members  shall  be  entitled  to 
receive  all  publications  of  the  Association  free  of  charge. 

ANNUAL  ADDRESS. 

Article  VIII. — The  President  shall  open  each  Annual  Meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
municate the  most  noteworthy  changes  in  statute  law  on  points 
of  general  interest  made  in  the  several  states,  and  by  Congress 
during  the  preceding  year.  It  shall  be  the  duty  of  the  member 
of  the  General  Council  from  each  state  to  report  to  the  President, 
on  or  before  the  first  day  of  May,  annually,  any  such  legislation 
in  his  state. 

ANNUAL   MEETINGS. 

Article  IX. — This  Association  shall  meet  annually  in  the 
month  of  July  or  August,  at  such  time  and  place  as  the 
Executiv(3  Committee  may  select,  and  those  present  at  such 
meeting  shall  constitute  a  quorum. 

amendments. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 
Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

construction. 

Article  XI. — The  word  ''sto^e,"  wherever  used  in  this  Con- 
stitution, shall  be  deemed  to  be  equivalent  to  staUf  territory^ 
and  the  District  of  Columbia. 


BY-LAWS. 


MEETINGS  OF  THE   ASSOCIATION. 

I. — The  Executive  Oommittee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members  of 
the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows : 

(a)  Opening  Address  of  the  Presid  ent. 

(6)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Oommittee. 
(/)  Reports  of  Standing  Committees, 

On  Jurisprudence  and  Law  Reform; 

On   Judicial  Administration   and   Remedial   Pro- 
cedure ; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law ; 

On  International  Law; 

On  Publications; 

On  Grievances. 
(g)     Reports  of  Special  Committees. 
(h)     The  Nomination  of  OflBcers. 
(i)      Miscellaneous  Business. 
(J)     The  Election  of  Officers. 

The  address,  to  be  delivered  by  a  person  invited  by  the  Ex- 
ecutive Committee,  shall  be  made  at  the  morning  session  of  the 
second  day  of  the  Annual  Meeting. 
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The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a  time, 
or  more  than  twice  on  one  subject.. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Each  state  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association.  In  states  where  no  state  Bar  Association 
exists,  any  city  or  county  Bar  Association  may  appoint  such 
delegates,  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country,  or  of  any  state,  who  are  not 
members  of  the  Association,  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President,  the 
Reports  of  Committees,  and  all  proceedings  at  the  Annual  Meet- 
ing shall  be  printed;  but  no  other  address  made  or  paper  read 
or  presented  shall  be  printed,  except  by  order  of  the  Committee 
on  Publications. 

Extra  copies  of  Reports,  Addresses,  and  Papers  read  before 
the  Association,  may  be  printed  by  the  Committee  on  Publica- 
tions, for  the  use  of  their  authors,  not  exceeding  two  hundred 
copies  to  each  of  such  authors. 

OFFICERS   AND   COMMITTEES. 

VII. — The  terms  of  oflBce  of  all  oflBcers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence  im- 
mediately upon  their  election. 
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VIII. — The  President  shall  appoint  all  committees,  except  the 
Comn&ittee  on  Publications,  within  thirty  days  after  the  Annual 
Meeting,  and  shall  announce  them  to  the  Secretary ;  and  the 
Secretary  shall  promptly  give  notice  to  the  persons  appointed. 
The  Committee  on  Publications  shall  be  appointed  on  the  first 
day  of  each  meeting. 

IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  by  two 
members  to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X. — The  Council  and  all  Standing  Committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  chairmen 
shall  appoint.  If,  at  any  Annual  Meeting  of  the  Association, 
any  member  of  any  committee  shall  be  absent,  the  vacancy  may 
be  filled  by  the  members  of  the  committee  present. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  chairman  thereof  may  appoint. 
Beaaonable  notice  shall  be  given  by  him  to  each  member  by 
mail. 

ANNUAL   DUES. 

XIII. — The  annual  dues  shall  be  payable  at  the  Annual 
Meeting,  in  advance ;  if  any  member  neglects  to  pay  them  for 
any  year  at  or  before  the  next  Annual  Meeting,  he  shall  cease 
to  be  a  member.  The  Treasurer  shall  give  notice  of  this  By- 
Law,  within  sixty  days  after  each  meeting,  to  all  members  in 
default. 
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President, 

CLARKSON   N.  POTTER, 

New  York,  New  York. 

Secretary, 

EDWARD  OTIS   HINKLEY, 

No.  4j  North  Charles  Street,  Baltimore,  Maryland, 

Treasurer, 

FRANCIS   RAWLE, 

No.  402  Walnut  Street,  Philadelphia,  Pennsylvania. 

EXECUTIVE   COMMITTEE. 

LUKE  P.  POLAND,  St.  Johmbury,  Vermont,  Chairman. 
SIMEON  E.  BALDWIN,  Nerv  Haven,  Connecticut. 
WM.  ALLEN  BUTLER,  New  York,  New  York. 

EX' OFFICIO. 
EDWARD  OTIS  HINKLEY,  Secretary. 
FRANCIS  RAWLE,  Treasurer. 


COUNCIL. 


Alabama,    . 
Arkansas,  . 
Connecttcut, 
Calif omia, . 
District  of  Columbia, 
Florida, 
Georgia, 
Illinois, 
Indiana,     . 
Kentucky,  . 
Louisiana, . 
Jfaine, 
Maryland,  . 
Massachv^ctts, 
Michigan,  . 
Mississippi, 
Missouri,    . 
Nebraska,   . 
New  Hampshire, 
New  Jeri>ey, 
New  York,  . 
North  Carolina, 
Ohio,  . 

Pennsylvania, 
South  Carolina, 
Tennessee,  . 
Texas, 
Vermont,    . 
Virginia,    • 
West  Virginia, 
Wisconsin, . 


LuTEER  K  Smith. 
J.  M.  Moore. 
Roger  Averill. 
Edward  W.  CARrENTiER. 

J.  HUBLEY  ASHTON. 

E.  M.  Randall. 
George  A.  Mercer. 
Thomas  Hoyne. 
Asa  Iglehart. 

• 

John  W.  Stevenson. 
Oarleton  Hunt. 
Almon  a.  Strout. 
John  K.  Co  wen. 
Edmund  H.  Bennett. 
O'Brien  J.  Atkinson. 
Joseph  E.  Leioh. 
James  0.  Broadhead. 
Charles  F.  Manderson. 
John  M.  Shirley. 
Jacob  Weart. 
Benjamin  A,  Willis. 
Thomas  B.  Keogh. 
William  H.  Upson. 
Hugh  M.  North. 

F.  W.  McMasters. 
Albert  T.  MoNeal. 
Robert  G.  Street. 
Luke  P.  Poland. 
Robert  Ould. 
John  A.  Hutchinson. 
John  W.  Cary. 
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VICE-PRESIDENTS 


AN1> 


MEMBERS  OF  LOCAL  COUNCILS. 


Alabama.— Vice-President,  THOMAS  H.  WATTS. 

Local  Conncil,  D.  S.  TROY.  WALTER  S.  BRAGG. 

AEKAH8A8.— Vice-PreaideDt,  JAMES  C.  TAPPAN. 

Local  Council,  U.  M.  ROSE.  P.  0.  THWEATT. 

CALiroRiriA.— Vice-President.  JOHN  N.  POMEROY. 

Local  Council,  EDWARD  W.  CARPENTIER. 

CosiTECTicTTT.— Vice-President,  ALVAN  P.  HYDE. 

'   Local  Council.    LYMAN    D.   BREWSTER.    JOHKSON  T. 
PLATT,  GILBERT  W.  PHILLIPS. 

Delaware.— Vice-President.  THOMAS  F.  BAYARD. 

Local  Council.  ANTHONY  HIGGINS. 

District  op  Columbia. — Vice-President,  H.  H.  WELLS. 

Local  Council,   RICHARD    T.   MERRICK.    NATHANIEL 
WILSON. 

Florida.— Vice  President.  EDWIN  M.  RANDALL. 

Georgia.— Vice-President,  ALEXANDER  R.  LAWTON. 

Local  Council.  N.  J.  HAMMOND.  L.  N.  WHITTLE. 

Illinois.— Vice-President,  DAVID  DAVIS. 

Local  Conncil,   BENJAMIN    F.  AYER.  LYMAN  TRUM- 
BULL, GUSTAVE  KOERNER. 

I5DIA5A.— Vice-President,  BENJAMIN  HARRISON. 

Local  Council,  J.    A.  S.   MITCHELL.  ABRAM  W.  HEN- 
DRICKS, ROBERT  S.  TAYLOR,  JOHN  M.  BUTLER- 

Iowa.— Vice-President,  GEORGE  G.  WRIGHT. 

Local  Council,  OLIVER  P.  SHIRAS.  JOHN  N.  BOOEBS. 
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Kentucky.— Vice-President,  WILLIAM  PRESTON. 

Local  Council,   JOHN   W.  STEVENSON,    JOHN   MASON 
BROWN. 

LouiaiANA.—Vice-PreBident,  F.  P.  POCHE. 

Local  Council,  THOMAS  J.  SEMMES,  THOMAS  L.  BAYNE. 

Maine.— Vice-President,  NATHAN  WEBB. 

Local  Council,  F.  A.  WILSON. 

Mabyland.— Vice-President,  RICHARD  J.  GITTINGS. 

Local  Council.  A.  LEO  KNOTT.  RICHARD  M.  VENABLE. 
HENRY  STOCKBRIDGE,  JULIAN  J.  ALEXANDER. 

Massachusetts.— Vice-President,  WILLIAM  GASTON. 

Local  Council,  LEONARD  A.  JONES,  FRANK  GOODWIN, 
CHARLES  W.  CLIFFORD. 

Michigan.— Vice-President,  THOMAS  M.  COOLEY. 

Local  Council,  HARRISON  X>EER,  D.  DARWIN  HUGHES, 
W.  P.  WELLS. 

Mississippi.— Vice-President,  LOCK  E.  HOUSTON. 

Local  Council,  R.  0.  REYNOLDS,  L.  BRAME. 

MissouBi.— Vice-President,  HENRY  HITCHCOCK. 

Local  Council,  PHILEMON  BLISS,  EDWARD  C.  KEHR, 
WARWICK  HOUGH. 

Nebraska.— Vice  President.  JAMES  M.  WOOLWORTH. 

Local  Council,  JAMES  LAIRD,  CHARLES  F.  MANDERSON. 

New  Hampshibs.— Vice-President,  WILLIAM  S.  LADD. 

Local  Council,  CLINTON  W.  STANLEY.  ALB'T  S.  WAIT. 
ALONZO  P.  CARPENTER. 

New  Jersey.- Vice-President,  ANTHONY  Q.  KEASBEY. 

Local  Council,  WASHINGTON  B.  WILLIAMS,  CHARLES 
BORCHERLING,  R.  WAYNE  PARKER. 

New  York.- Vice-President,  FRANCIS  KERN  AN. 

Local  Council,  JOHN  K.  PORTER,  NATHANIEL  C.  MOAK, 
E.  F.  BULLARD,  SHERMAN  S.  ROGERS. 

North  Cabolina.— Vice  President,  THOMAS  FULLER. 

Local  Council,  JAMES  E.  BOYD.  JOHN  N.  STAPLES. 
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Ohio.— Vice  President.  RUFUS  KING. 

Local  Conncil.  STANLEY  MAITHEWS.  BUFUS  P,  RAN- 
NEY.  J.  D.  COX,  GEORGE  W.  HOUCK,  D.  A.  HAYNES, 
ISAAC  M.  JORDAN. 

PEaHSYLYANiA.— Vice  President  GEORGE  W.  BIDDLE. 

Local  Council.  ALBERT  A.  OUTERBRIDGE,  HENRY 
GREEN.  GEORGE  SHIBAS,  Jb.,  HUGH  M.  NORTH. 
WILLIAM  A.  PORTER. 

RnoM  I8LA5D.— Vice-President,  CHARLES  S.  BRADLEY. 

Local  Council.  BENJAMIN  F.  THURSTON,  WILLIAM  P. 
SHEFFIELD. 

South  Carolina.— Vice-President,  HENRY  E.  YOUNG. 

Local  Council,  C.  D.  SIMONTON,  ROBERT  W.  BOYD. 

Tewkesseb.— Vice-President,  WILLIAM  F.  COOPER. 

Local  Council.  BEDFORD  M.  ESTES,  WILLIAM  HOUSE. 

Texas.— Vice-President,  T.  W.  WAUL. 

Local  Council.  F.  S.  STOCKDALE,  J.  C.  HUTCHINSON. 
W.  J.  CRAWFORD. 

Vermont.— Vice-President,  DANIEL  ROBERTS. 

Local  Council,  NORMAN  PAUL,  WHEELOCK  G.  VEAZEY. 

Virginia.- Vice  President.  J.  RANDOLPH  TUCKER. 

Local  Council,  WILLIAM  J.  ROBERTSON,  LEGH  R.  PAGE. 

West  Virginia.— Vice-President,  EDWARD  B.  KNIGHT. 

Local  Council.  JOHN  A.  HUTCHINSON. 

Wisconsin.— Vice-President.  SILAS  U.  PINNEY. 

Local  Council,  WILLIAM  F.  VILAS,  ALFRED  L.  CAREY, 
EPHRAIM  MARINER. 


COMMITTEES, 


ON  JURISPRUDENCE  AND  LAW  REFORM. 

WILLIAM  ALLEN  BUTLER,  New  York,  New  York. 
SIMEON  E.  BALDWIN,  New  Haven,  Connecticut. 
HENRY  HITCHCOCK.  St.  Louis,  Miflsouri. 
GEORGE  TUCKER  BISPHAM.  Philadelphia,  Pennsylvania. 
SKIPWITH  WILMER.  Baltimore,  Maryland. 

ON  JUDICIAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE. 

RUFUS  KING,  Cincinnati,  Ohio. 
GEORGE  W.  BIDDLE.  Philadelphia,  Pennsylvania. 
•ALEXANDER  R.  LAWTON,  Savannah,  Georgia. 
JOSEPH  E.  MoDONALD,  Indianapolis,  Indiana. 
RICHARD  T.  MERRICK,  Washington,  District  of  Columbia. 

ON  LEGAL  EDUCATION  AND  ADMISSIONS  TO  THE  BAR. 

CARLETON  HUNT.  New  Orleans,  Louisiana. 
HENRY  STOCKBRIDGE.  Baltimore,  Maryland. 
U.  M.  ROSE,  Little  Rock,  Arkansas. 
GEORGE  HOADLY,  Cincinnati,  Ohio. 
EDMUND  H.  BENNETT,  Taunton,  Massachusetts. 

ON  COMMERCIAL  LAW. 

THOMAS  J.  SEMMES,  New  Orleans,  Louisiana. 
GEORGE  A.  MERCER,  Savannah,  Georgia. 
JAMES  T.  MITCHELL,  Philadelphia.  Pennsylvania. 
JOHN  A.  MacMAHON,  Dayton,  Ohio. 
WILLIAM  J.  ROBERTSON,  Charlottesville.  Virginia. 

ON  INTERNATIONAL  LAW. 

THOMAS  M.  COOLEY,  Ann  Arbor.  Michigan. 
JOHN  W.  STEVENSON,  Covington,  Kentucky. 
JAMES  0.  BROADHEAD,  St.  Louis,  Missouri. 
JOHN  E.  WARD,  New  York,  New  York. 
JAMES  J.  STORROW.  Boston,  Massachusetts. 
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ON  PUBLICATIONS. 

A.  Q.  KEASBEY,  Newark,  New  Jersey. 
CHARLES  S.  BRADLEY,  Providence,  Rhode  Island. 
FRANCIS  RAWLE,  Philadelphia,  Pennsylvania. 
ISAAC  D.  JONES,  Baltimore,  Maryland. 
CHARLES  N.  DAVENPORT,  Burlington,  Vermont 

ON  GRIEVANCES. 

J.  RANDOLPH  TUCKER,  Lexington,  Virginia. 
JAMES  S.  PIRTLE,  Louisville.  Kentucky. 
JOHN  N.  POMEROY,  San  Francisco,  California. 
STEPHEN  W.  KELLOGG,  Waterbury,  Connecticut. 
WASHINGTON  B.  WILLIAMS,  New  Jersey. 

ON  OBITUARIES. 

EDWARD  0.  HINKLEY,  Baltimore,  Maryland. 
EVERETT  P.  WHEELER,  New  York,  New  York. 
HENRY  HITCHCOCK,  St.  Louis,  Missouri. 


MEMBERS-AUGUST,  1881-1882. 


ALABAMA. 

Bragg,  Walter  S., 
BuELL,  David, 
Clark,  Gatlord  B., 
Cloptobt,  David,  . 
Smith,  Luther  R.,  . 
Trot,  D.  S., 
Watts,  Thomas  H., 

ARKANSAS. 

BE5JAMIK,  M.  W., 

CoHir,  M.  M., 

HORKER,  JOHH  J., 

Moore,  J.  M., 
Rose,  U.  M., 
Tappak,  James  C, 
Thweatt,  p.  O., 

CALlFORf^IA. 

Carpewtier,  Edward  W.,  . 
PoMERor,  John  N., 

CONNECTICUT. 

Adams,  Sherman  W., 
AvERiLL,  Roger,    . 
Baldwin,  Simeoh  E., 
Brewster,  Ltman  D., 
Cornwall,  Horace, 
Curtis,  Julius  B  ,  . 
Hamersley,  William, 
Hubbard,  Leverett  M., 
Hyde,  Alvan  P.,    . 
Kellogg,  Stephen  W., 
Kingsbury,  Frederick  J., 
Minor,  William  T., 


Montgomery. 

Greenville. 

Mobile. 

Montgomery. 

Mount  Sterling. 

Montgomery. 

Montgomery. 


Little  Rock. 
Little  Rock. 
Helena. 
Little  Rock. 
Little  Rock. 
Helena. 
Helena. 


San  Francisco. 
San  Francisco. 


Hartford. 

Danbury. 

New  Haven. 

Danbury. 

Hartford. 

Stamford. 

Hartford. 

New  Haven. 

Hartford. 

Waterbury. 

Waterbury. 

Stamford. 
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CONNECTICUT— Continued. 

Pardee,  Henry  E., 
Phillips,  Gilbert  W., 
Platt,  Johuson  T., 
Russell,  Talcott  H.. 
Seymour,  Edward  W., 
TowNSEND,  William  K., 
Watrous,  Georoe  H., 

WiLLCOX,  W.  F.,       . 
Woodruff,  George  M., 
Woodward,  Asa  B.,  • 

DELAWARE. 

Bayard,  Thomas  F., 

HlOGIKS,  AKTHONY, 

DISTRICT  OF  COLUMBIA. 

Appleby,  Georoe  F., 
ashton,  j.  hubley, 
Blair,  Woodbury, 
Bond,  S.  R., 
Garnett,  Henry  Wise, 
IIagner,  a.  B., 
Hanna,  John  F.,     . 
Johnston,  James  M., 
Johnston,  Sanders  W., 
Kent,  Linden, 
Meloy,  William  A., 
Merbick,  Richard  T., 
Morris,  M.  F., 
Morse,  A.  Porter,  . 
Porter,  A.  G., 
Selden,  John, 
Wells,  H.  H., 
Wilson,  Nathaniel, 

FLORIDA. 

Jones,  Charles  \V., 

Randall,  E.M.,     . 

GEORGIA. 


New  Haven. 
Putnam. 
New  Haven. 
New  Haven. 
Litchfield. 
New  Haven. 
New  Haven. 
Deep  River. 
Litchfield. 
Norwalk. 


Anderson,  Clifpord, 
Bacon,  Augistus  0., 
Bartlett,  Cuarles  L., 


Wilmington. 
Wilmington. 


Washington. 
Washington. 
Washington. 
Wa.^hington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 


Pensacola. 
Jacksonville. 


Macon. 
Macon. 
Macon. 


MEUBEBS. 


Ill 


GEORGIA— Continued. 


Black,  J.  C.  C, 

.    Augusta. 

Charltok,  Walter  G., 

.    Savannah. 

Chisholm,  Walter  S., 

Savannah. 

CvMMiSG,  Joseph  B., 

.    Augusta. 

CoUSIUOHAIf,  HE5RT  C, 

.    Savannah. 

Ely,  Robert  N.,     . 

.    Atlanta. 

Hammohd,  N.  J., .   . 

•                         r 

.    Atlanta. 

Jacksoh,  Henrt,    . 

Atlanta. 

Jones,  Charles  C,  Jr., 

Augusta. 

Lawtov,  Alexander  R., 

Savannah. 

.  Lto5.  R.  F., 

• 

.    Macon. 

Mercer,  George  A., 

.    Savannah. 

Miller,  Frakk  H., 

Augusta. 

T0MPK153,  Hehry  B., 

Savannah. 

Whittle,  L.  N., 

. 

Macon. 

ILLINOIS. 

Ayer,  B.  F.,            .                        .                        .    Chicago. 

Caton.  Jons  Dean, 

.    Chicago. 

Davis,  David,      .  . 

.         • 

.     Bloomington 

HoYNE,  Thomas,  .  . 

. 

Chicago. 

KoERNER,  Gust  AVE, 

. 

.    Belleville. ' 

Mason,  Edward  G., 

»           -           1 

Chicago. 

Storrs,  Euoby  a.,  . 

, 

Chicago. 

Trumbull,  Ltman, 

.    Chicago. 

INDIANA. 

Aldrich,  Charles  H.,        .            ...            .    Fort  Wayne. 

Best,  James  J., 

■ 

Waterloo. 

Butler,  John  M.,  . 

■ 

Indianapolis. 

Davidson,  Thomas  F., 

•                •      ■ 

.    Covington. 

Dyer,  Azbo, 

.    Evansville. 

Fairbanks.  Charles  W.,  . 

Indianapolis. 

Fishback.  W.  p.,    . 

Indianapolis. 

Harris,  A.  C, 

Indianapolis. 

Harrison,  Benjamin, 

•         • 

Indianapolis. 

Hendricks,  A.  W., 

Indianapolis. 

Hendricks,  tTnoMAs  A., 

Indianapolis. 

HiNES,  C.  C, 

Indianapolis. 

HoRD,  Oscar  B., 

Indianapolis. 

Iglehart,  Asa,    ,  . 

Evansville. 

McDonald,  Joseph  E., 

Indianapolis. 

Miller,  'V(lLLlA^  U.  H.,  . 

Indianapolis. 
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INDIANA— Continued. 

Mitchell,  Joseph  A.  S.,    . 

Goshen. 

Nebeker,  Lucas,    .           .           .           . 

.    Covington. 

Robertson,  R.  8.,     . 

.    Fort  Wavne. 

Taylor,  R.  S.,         . 

Fort  Wayne. 

Wilson,  John  R.,    . 

.    Indianapolis. 

WiMOH.  W.  C 

.     La  Fayette. 

ZOLLARS,  AlLEH,       .                .                .                . 

.    Fort  Wayne. 

IOWA. 

Rogers,  John  N..     . 

.    Davenport. 

Shiras.  Oliver  P.,  .           .           .           . 

.    Dubaqae. 

Wright,  George  G., 

.    Des  Moines. 

KANSAS. 

Buck,  J.  Jay,         .           .           .           . 

Emporia. 

Feighan,  John  W.,           .           .           . 

Emporia. 

Guthrie,  John,      .           .           .           . 

.    Topeka. 

KENTUCKY. 

Beck,  James  B.,      . 

.     Lexington. 

Benton,  Johw  C,    . 

.    Covington. 

BijuR,  Martin,       .           .           .           , 

Louisville. 

Breckinridge,  Wm.  C.  P., 

.    Lexington. 

Brown,  John  Mason, 

.     Louisville. 

Buckher,  B.  F.,      . 

.     Lexington. 

Da  VIE,  George  M., 

.    Lonl^ville. 

JoHssoN,  Charles, 

.     Lexington. 

Moore,  J.  Z., 

.    Owensboro. 

PiRTLE,  James  S.,    .           .           .           . 

.     Louisville. 

Preston,  William, 

.    Lexington. 

Scott,  C.  S.,            .            .            . 

Lexington. 

Stevenson,  John  W., 

.    Covington. 

Thornton,  Robert  A., 

.     Lexington. 

Trable,  E.  F.,         .            .            . 

.     Louisville. 

Wharton,  Gabriel  T.,       .            .         . 

.    Louisville. 

Willson,  a.  E.,       . 

.    Louisville. 

LOUISIANA. 

f 

AcKLEN,  Joseph  H., 

.    Franklin. 

Bayne,  Thomas  L., 

.    New  Orleans. 

Benedict,  W.  S.,     . 

.     New  Orleans. 

Breavx,  G.  a.,        . 

New  Orleans. 

Gillmore.  Thomas, 

.    New  Orleans.    . 

r 
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LOUISIANA— Continued. 

Howe.  W.  W New  Orleans. 

HUHT,  Cableton,     . 

■ 

.    New  Orleans. 

Meerick,  EDWikr  T., 

■ 

.    New  Orleanp. 

PocHi,  F.  P., 

i 

.    St.  James. 

Race,  Geoege  W..  . 

1                                fl 

.    New  Orleans. 

Semmes,  Thomas  J., 

• 

.    New  Orleans. 

MAINE. 

Baker,  Oeville  D.,           ....    Augusta. 

Cleaves,  Nathan,  . 

Portland. 

Fessehdeh,  James  D., 

Portland. 

Gould,  A.  P., 

ThomastoD. 

Holmes,  George  F  , 

Portland. 

Stetson,  Charles  P., 

.    Bangor. 

Stroct,  a.  a., 

■       * 

.    Portland. 

Webb,  Nathan, 

,    Portland. 

Wilson,  F.  A , 

.    Bangor. 

MARYLAND. 

Albert,  Talbot  J Baltimore. 

Alexander,  Julian  J., 

Baltimore. 

Beasten,  Charles,  Jr., 

.    Baltimore. 

Boarman,  Robert  R., 

.    Towsontown. 

Bonaparte,  Charles  J.,    . 

.     Baltimore. 

Brown.  Sebastian, 

.    Baltimore. 

Conrad,  Louis  L.,  . 

.    Baltimore. 

CowEN,  John  K.,    . 

.    Baltimore. 

Cross,  E.  J.  D., 

.    Baltimore. 

Fisher,  William  A., 

.    Baltimore. 

Gittings,  Richard  J., 

.    Baltimore. 

HiNKLET,  Edward  Otis, 

Baltimore. 

Jones,  Isaac  D., 

.    Baltimore. 

Keene,  John  H.,    . 

.    Baltimore. 

Knott,  A.  Leo, 

.    Baltimore. 

Latrobe,  John  H.  B., 

.    Baltimore. 

Marshall,  Charles, 

Baltimore. 

Mason,  John  T.,  (John  T.  ] 

^ASON, 

R.).     . 

.    Baltimore. 

McIntosh,  David  G., 

.    Towsontown. 

Page.  Henrt, 

.    Princess  Anne. 

Roberts,  Joseph  K.,  Jr.,    . 

Upper  Marlboro 

Sharp,  George  M., 

a 

.    Baltimore. 

Small,  Albert, 

.     Hagerstown. 

Stooxbridge,  Henrt, 

1 

Baltimore. 
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MARYLAND— Contiimed. 


Tatlob,  Archibald  H.,     . 

.    Baltimore. 

VeNABLE,  RiCHABD  M.,        . 

.    Baltimore. 

Williams,  Edward  Calvik, 

•Baltimore. 

WiLMER,  SkIPWJTH, 

.    Baltimore. 

MASSACHUSETTS. 

Allek,  Stillmak  B.,         . 

.    Boston. 

Baldwin,  Q.  W., 

Boston. 

Bartlett,  Siditet, 

Boston. 

Bell,  C.  U., 

.    Lawrence. 

Bennett,  Edmund  H., 

.    Tacnton. 

Bishop,  Robert  R.,            *           . 

.    Boston. 

Bragg,  Henry  W.,             .           .           . 

Boston. 

Braley,  Henry  K.,           .           .           . 

.    Fall  River. 

Brooks,  Francis  A.,           .           . 

Boston. 

Bullock,  A.  G.,      , 

Worcester. 

Chandler,  Alfred  B., 

.    Boston. 

Clifford,  Charles  W., 

.    New  Bedford. 

Codman,  Robert,    . 

.    Boston. 

Crapo,  William  W., 

.    New  Bedford. 

Denjson,  Arthur  E,, 

Boston. 

Dodge,  John  C,      . 

.    Boston. 

Endioott,  William  C,       . 

.    Salem. 

Ernst.  Qeoroe  A.  0.,         . 

.     Boston. 

Fitzgerald,  John  E., 

Boston. 

FoRBUSH,  George  S.,           .           .       . 

.    Boston. 

Foster,  Dwmht,     .           ,           .           , 

Boston. 

Fox,  William  II.,  . 

.    Taanton. 

Fuller,  Henry,     .            .            . 

.    West/ield. 

French,  William  B.,        . 

.     Boston. 

Gaston,  William,  . 

.    Boston. 

GiLLis,  James  A.,   .           .           .       . 

.    Salem. 

Goodwin,  Frank,   .            .            .           . 

.    Boston. 

Hatheway,  Simon  W., 

.    Boston. 

Hemenway,  Alfred, 

.     Boston. 

Hoar,  Ebenezer  Rockwood, 

.    Boston. 

Howe,  Archibald  M., 

.    Boston. 

Hubbard,  Charles  Eustis, 

.    Boston. 

Hurd,  Francis  W., 

.    Boston. 

Hyde,  Henry  D.,   . 

.    Boston. 

Jones,  Leonard  A.,            .            .           , 

.    Boston. 

Ladd,  Nath.  W.,     . 

.    Boston. 

Lamb,  S.  0., 

.    Greenfield. 

MEMBERS. 

1 
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Lincoln,  Chables  Sprague,          .           .           .    Boston. 

Mabshall,  Joshua  N., 

• 

.     Lowell. 

Mabston,  Qeorqe,  . 

New  Bedford. 

Mebwin,  Eli  as, 

.     Boston. 

MUNROE,  WlLLIAH  A., 

Boston. 

MuzzET,  Hekby  W., 

Boston. 

PlEBCE,  EdWABD  L., 

• 

.    Boston. 

Richardson,  Daniel  S..     . 

Lowell. 

Richardson,  GEosaE  F., 

.    Lowell. 

Russell,  William  G., 

.    Boston. 

Savage,  Thomas,    . 

.    Boston. 

Seabs,  Philip  FT.,  . 

.    Boston. 

Shattuck,  Geoeoe  0., 

.    Boston. 

Smith,  Chauncet,  . 

.    Boston. 

SouTHABD,  Chables  B., 

Boston. 

Spaulding,  John,   . 

Boston. 

Stetson,  Thomas  M., 

.    New  Bedford. 

Stevens,  Geobqe,    . 

.     Lowell. 

Stobet,  Moobfield, 

.    Boston. 

Stobbow,  James  J., 

.    Boston. 

Swift,  M.  G.  B..      . 

.     Fall  River. 

TiBBELL,  Chables  Q., 

.    Natick. 

Tbeadwell,  John  P., 

Boston. 

Wentwobth,  Alonzo  B., 

Boston. 

MICHIGAN. 

Atkinson^  0*Bbien  J.,        .                       ,            .    Port  Huron. 

Ball,  Daniel  H.,  . 

.     Marquette. 

Cooley.  Thomas  M., 

.    Ann  Arbor. 

Geeb,  Harbison,    . 

.    Lapeer. 

Hendbbson,  Hbnby  p.. 

Mason. 

Hughes,  D.  Dabwin, 

.    Grand  Rapids 

Weadock,  Thomas  A.  E., 

.     Bay  City. 

Wells,  William  P., 

.    Detroit. 

MINNESOTA. 

HiBAM  F.  Stevens, 

■ 

• 

.    St.  Paul. 
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MISSISSIPPI. 

Habbison,  James  T., 
Houston,.  Lock  E., 
HowBY,  Chables  B., 
Johnston,  Toby  W., 
Leigh,  Joseph  E.,  . 


Columbus. 

Aberdeen. 

Oxford. 

Columbus. 

Columbus. 
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Mississippi-Continued. 


MacFarland,  Baxter, 

• 

.    Aberdeen. 

V/BR,     J  .     A.,        •                                 .                                 a 

.    Colmnbas. 

Reynolds,  R.  0.,    . 

Aberdeen. 

Sims,  W.  H., 

.     Colambas. 

Whitfield,  F.  E.,  . 

.    Corinth. 

MISSOURI. 

Bailet,  George  W.,           .                                  .St.  Lonis. 

Bliss,  P.,     . 

• 

Colambns. 

Broadhead,  James  0., 

» 

St.  Lonis. 

Collier,  M.  Dwight, 

.    St.  Lonip. 

Gastt,  Thomas  T.,  . 

.    St.  Lonis. 

Hammond,  William  G., 

• 

.    St.  Louis. 

Henderson,  J.  B.,  . 

.    St.  Lonis. 

Hitchcock,  Henry, 

.    St  Lonis. 

Hough,  Warwick,  . 

.    Jefferson  Citj. 

Kehr.  Edward  C,  . 

.    St.  Lonis. 

Madill,  George  A.., 

.    St.  Lonis. 

Rankin,  John  H.,  . 

.    St.  Lonis. 

Russell,  W.  H.  H., 

.    St.  Lonis. 

Shippen,  Joseph,    . 

.    St.  Lonis. 

Thompson,  Seymour  D., 

.    Si.  Lonis. 

WiXHRow,  James  E., 

4 

t                                           I 

.    St.  Louis. 

NEBRASKA. 

Laird,  James,          .....    Hastings. 

Manderson,  Charles  F.,   .                       .           .    Onwiha. 

Wool  worth,  J.  M.,                                    .            .    Omaha. 

NEW  HAMPSHIRE. 

Bingham,  Harry,  .....    Littleton. 

BuRNHAM,  Henry  E.,  . 

Manchester. 

Carpenter,  Alonzo  P., 

.    Bath. 

Chase,  William  M., 

.    Concord. 

Currier,  Frank  D., 

.    E.  Canaan. 

Fellows,  Joseph  W., 

.    Manchester. 

Ladd,  William  S., 

Lancaster. 

Marston,  Oilman,  . 

Exeter. 

Mitchell,  John  N., 

.    Concord. 

Pike,  Austin  F.,     . 

Franklin. 

Ray,  Ossian, 

Lancaster. 

Shirley,  John  M.,  . 

.    Andover. 

Stanley,  Clinton  W., 

Manchester. 

Wait,  Albert  S.,     . 

Newport. 

Whipple,  Thomas  J., 

Laconia. 

MKMBERS. 
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NEW  JERSEY. 

Allek,  Robert,  Jr., 

BORCHERLISG,  ChARLES, 

Dickinson,  S.  Meredith, 
Flemuinq,  James.  . 
Garretson,  a.  Q  ,  . 
Goble.  L.  Spencer, 
Herbert,  John  W..  Jr., 
Keasbey,  Anthokv  Q., 
Kibney,  Thomas  T., 
McCarteb.  Ludlow, 
McCarter,  Thomas  N., 
Parker.  Cortlandt, 
Parker.  H.  Wayne, 
Randolph,  Joseph  F., 
RicHEY,  Augustus  Q.', 
^cudder,  Isaac  W., 
Shreve,  E.  Mercer, 
Teese.  Frederick  H., 
Vredek burgh,  James  B.. 
Vroom,  Garret  D.  W., 
Weart,  Jacob, 
Weeks,  William  R., 
White,  Henry  S.,  . 
Williams,  Washington  B., 


Red  Bank. 

Newark. 

Trenton. 

Jersey  City. 

Jersey  City. 

Newark. 

Jersey  City. 

Newark. 

Newark. 

Newark. 

Newark. 

Newark. 

Newark. 

Jersey  City. 

Trenton. 

Jersey  City. 

Trenton. 

Newark. 

Jersey  City. 

Trenton. 

Jersey  City. 

Newark. 

Jersey  City. 

Jersey  City. 


NEW   YORK. 

Baker,  Ashley  D.  L., 
Beaman,  Charles  C,  Jr., 
Benedict,  Robert  D., 
Boardman,  Andrew, 
Bristow,  Benjamin  H., 
bullard,  e.  f., 
Burnett,  Henry  L., 
BoRRiLL.  John  E,,  . 
Butler,  Benjamin  C, 
Butler,  Wm.  Allen, 
Clark,. James  Oliver, 
Clark,  Thomas  Allen, 
Croweli,,  Charles  E., 
Davison.  Charles  A., 
Dillon,  John  F.,    . 
Dudley,  James  M., 
Eaton,  Sherburne  B., 

8 


Gloversville. 
New  York. 
New  York. 
New  York. 
New  York. 
Saratoga. 
New  York. 
New  York. 
Lucerne. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York 
Jolinstown. 
New  York. 
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NEW  YORK— Continued. 

Ebcott,  James, 
EvARTs,  William  M., 

FORSTEB,  GeOSOE  H., 

Fox,  Austen  G., 
French,  W.  B., 
Hale,  Matthew,    . 

HUTCHINS,  Wi»LDO, 

Jewett,  Hugh  J.,    . 
Kernan,  Francis,  . 
Leeds,  Charles  C, 
Macfarland.  W.  W., 
Malone,  Philip,     . 
Mathews,  Albert, 
MOAK,  N.  C, 
Nash,  Stephen  P.,  . 
Nelson,  Homer  A., 
NicoLL  DeLancey, 
Parker,  Amasa  J.. 
Phelps,  Wm.  Walter, 
PosD,  A., 

Porter,  John  K  ,    . 
Potter,  Clarkson  N., 
Prime,  Ralph  E.,   . 
Ro<;krs,  Sherman  E., 
Schley,  William,  . 
Schoonmaker,  Augustus,  J 
ScuDDER,  Henry  J., 
Shepard,  Elliott  F  , 
Smith,  Horace  E  , 
Spraoue.  E.  C. 
Spier.  Gilbert  M.,  Jr., 
Sterne,  Simon, 
Stickney,  Albert, 
Stoughton,  E.  W  ,  . 
Sullivan,  Algernon  S., 
Taylor.  John  D.,    . 
Todd.  A.  J., 
Vanderpoel.  a.  J., 
Van  Winkle.  E.  S., 
Ward,  John  E., 
Warren,  Ira  D.,     . 
Wheeler,  Everett  P., 
Willis,  Benjamin  A., 


New  York. 
New  York. 
New  York. 
New  York. 
Saratoga. 
Albany. 
New  York. 
New  York. 
Utica. 
New  York. 
New  York. 
New  York. 
New  York. 
Albany. 
New  York. 
Pougbkeepsie. 
New  York. 
Albany. 
New  York. 
Saratoga. 
New  York. 
New  York. 
Yon  k  era. 
Buifalo. 
New  York. 
Kingston. 
New  York. 
New  York. 

Albjiny. 
Buffalo. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
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NORTH  CAROLINA. 

BoTD,  James  E., 
Fuller,  Thomas,    , 
Keooh,  Thomas  B., 
Staples,  John  N., 


Greensboro. 
Raleigh. 
Greensboro. 
Greensboro. 


OHIO. 


Baker,  William,   . 
Baldwin,  Charles  C, 
Ball,  Flaven, 
Colston,  Edward,  . 
Cox.  Jacob  D., 
Craiohead,  S.  C,    . 
Daugherty,  M.  a., 
Davidson,  William  A., 
Ferguson,  E.  A.,     . 
Force,  Manning  F., 
Gottschall,  0.  M., 
Granger,  M.  M.,     . 
Green,  Edwin  P.,   . 
Grinckel,  Lewis  B., 
Griswold,  Seneca  0., 
Harrison,  Richard  A., 
Haynes,  David  A., 
HoADLY,  George,    . 
Hodge,  Noah, 
HouK,  George  W., 
Hutchins,  W.  A.,    . 
Irvine,  James, 
Johnson,  Edgar  M., 
Jordan,  Isaac  M.,  . 
King,  Rufus, 
Marshall,  R.  D.,    . 
Mason,  James, 
Matthews,  Stanley, 
McClintock,  W.  T., 
McMahon,  John  A., 
Morris,  S.  W., 
MuNGER,  Warren, 
Noble,  Henry  C,   . 
Page,  Henry  F.,    . 
Porter,  W.  T., 
Ranney,  Henry  C, 
Ranney,  Rufus  P., 


Toledo. 

Cleveland. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Dayton. 

Lancaster. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Dayton. 

Zanesville. 

Akron. 

Dayton. 

Cleveland. 

Columbus. 

Dayton. 

Cincinnati. 

Akron. 

Dayton. 

Portsmouth. 

Lima. 

Cincinnati. 

Cincinnati. 

Cincinnati. 

Dayton. 

Cleveland. 

Cincinnati. 

Chillicothe. 

Dayton. 

Ironton. 

Dayton. 

Columbus. 

Circleville. 

Cincinnati. 

Cleveland. 

Cleveland. 
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OHIO— Continued. 

ScRiBNER,  Charles  H., 
Shaw,  U.  K., 
Shoemaker,  Murray  C. 
Taft,  Alphonso,     . 
Upson,  William  H., 
Youso,  Edmund  S., 

PENNSYLVANIA.     ' 

Armstrong,  Wm.  H., 
Baldwin,  Henry,  Jr., 
BiDDLE,  George  W., 
BisPHAM,  George  T., 
Brundage,  a.  R.,    . 
Crawford,  George  L., 
Darling,  J.  Vaughan, 
Ellmakek,  Nathaniel, 
Franklin,  Thomas  E., 
Green,  Henry, 
Hand,  Alfred, 
Handley,  John, 
Hav,  Malcolm, 
HEMrniLL.  Joseph, 
lIoYT.  Henry  M.,   . 
HuEY,  Samuel  B.,  . 
Little,  William  E., 
Luckenbach,  W.  D.. 
MacVeagh,  Wayne, 
McClintock,  Andrew  T., 
Mitchell,  James  T., 
monaqhan,  rohert  e., 
North,  Hugh  M.,    . 
outeitbridge,  albert  a., 
Palmer,  Henry  W., 
Patterson,  C.  Stuart, 
Pennypackkr,  Charles  H 
PkuivINs,  Samuel  C, 
Petit,  Silas  E., 
PdRTER,  William  A., 

PllIPE,  J.  SKIKiEANT, 

Rawle,  Francis,     . 
]iAWLE,  Wm.  Henuv, 
PkKkd,  Hknrv, 
Sr.riJKnT.  W.  N., 


Toledo. 

Mariettft. 

Cincinnati. 

Cincinnati. 

Akron. 

Dayton. 


W^illiamsport. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

Wilkesbarre. 

Lancaster. 

Lancaster. 

Easton. 

Scran  ton. 

Scran  ton. 

Pittsburgh. 

West  Cheater. 

Wilkesbarre. 

Philadelphia. 

Tunkhannock. 

AUentown. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

West  Chester. 

Columbia 

Philadelj»hia. 

Wilkesbarre. 

Philadelphia. 

West  Chester. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

New  Bloom.field. 


MBMBEBS. 
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Sharp,  Isaac  S., 
Shibas,  George,  Jr., 
Shoemaker.  L.  D., 
Slatmaker,  Amos, 
Stewart,  W.  F.  Bay, 
Sturgis,  E.  B., 
Vaux,  Richard,     . 
Waddell,  William  B., 
Wagner,  Samuel,  . 
WicKEs,  Pere  L.,    . 
WiLLARD,  Edward  N.. 
WiLTBANK,  William  W., 
Woodward,  Stanley, 


Philadelpbia. 

Pittsburgh. 

Wilkesbarre. 

Lancaster. 

York. 

Scran  ton. 

Philadelpbia. 

West  Chestf-r. 

Philadelphia. 

York. 

Scran ton. 

Philadelpbia. 

Wilkesbarre. 


RHODE  ISLAND. 

Bradley,  Charles  S., 
Sheffield,  William  P., 
Thubstok,  Benjamin  F., 


Providence. 

Newport. 

Providence. 


SOUTH  CAROLINA. 

Bacot,  T.  W., 
Barker,  Theodore  G., 
Benet,  William  C, 
Boyd,  Robert  W.,  . 
Campbell,  Jame?  B., 
Jervey,  W.  St.  Julien, 
McGrath,  a.  G.,     . 
McCrady,  Edward,  Jr., 
MoM asters,  F.  W., 
Simonton,  C.  H., 
Smythe,  Augustine  T., 
Young,  Heney  E., 


Charleston. 

Charleston. 

Abbeville. 

Darlington. 

Charleeton. 

Charleston. 

Charleston. 

Charleston. 

Columbia. 

Charleston. 

Charleston. 

Charleston. 


TENNESSEE. 

Bailey,  James  E., 
Bate,  H.  R., 
Brown,  John  C,     . 
Burton,  John  W.,  . 
Cooper,  Edmund,    . 
Cooper,  William  F., 
Estes,  Bedford  M., 


Clarksville. 

Covington. 

Pulaski. 

Murfreesboro. 

Slielbyville. 

Nashville. 

Memphis. 


122 


AMRSICAN  BAB  ASSOCIATION. 


TENNESSEE— Continued. 

EwiHO,  Edwih  H., 
Festtress,  James,    . 
Flippeit,  T.  J., 
Freeman,  Thomas  J., 
Harris,  Isham  G., 
House,  John  F., 
House,  William, 
Lamb,  J.  B^ 
Marks,  A.  S., 
McNeal,  Albert  T. 
Moorman,  H.  C, 
Shields,  James  T., 
Steele,  Thomas, 
Wood,  R.  H., 

TEXAS. 

Ballenger,  W.  p., 
Crawford,  W.  S.,   . 
Fulton,  Marshall, 
Gaines,  R.  R., 
Hutchinson,  J.  C, 
Stockdale,  F.  S.,    . 
Street,  R.  G., 
Waul,  T.  W., 
West,  C.  F.. 
Willie,  A.  H., 

VERMONT. 

Davenport,  Charles  N., 
Hinckley.  Ltman  G., 
Johnson,  William  E., 
Lawrence,  L.  L., 
Noble.  Guy  C, 
Paul,  Norman, 
Phelps,  Edward  J., 
Poland,  Luke  P., 
Prout,  John, 
Roberts,  Daniel, 
Shaw,  William  G., 
Smalley,  B.  B., 
TurpKR,  A.  P., 
Veazky,  Wheelock  G., 
Walker,  W.  H.,     . 


Marfreesboro. 

Bolivar. 

Somerville. 

Trenton. 

Memphis. 

Clarksville. 

Franklin. 

Fayetterille. 

Winchester. 

BoUTar. 

Somerville. 

Bean*a  Station. 

Ripley. 

Bolivar. 


Galveston. 

Dallas. 

Denton. 

Clarksville. 

Hoaston. 

Cuero. 

Galveston. 

Galveston. 

Austin. 

Galveston. 


Brattleboro. 

Chelsea. 

Woodstock. 

Burlington. 

St.  Albans. 

Woodstock. 

Burlington. 

St  Johnsbnrj. 

Rutland. 

Burlington. 

Burlington. 

Burlington. 

Middleboro. 

Rutland. 

Ludlow. 
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VIRGINIA. 

Hamilton,  Alexander, 
Odld,  Robert, 
Page,  Legh  R  , 
Robertson,  William  J., 
Tucker,  J.  Randolph, 

WEST  VIRGINIA. 

Boogess.  Caleb, 
GoFF.  Nathan,  Jr., 
Hereford,  Frank, 
Hutchinson,  John  A , 
Knight,  Edward  B., 

WISCONSIN. 

Cart,  Alfred  L.,  . 
Cary,  John  W., 
Cart,  Milbert  B  , 
Gregory,  J.  C, 
Hooker.  David  G., 
HuDD,  Thomas  R.,  . 
Jenkins,  James  G., 
Mariner,  Ephraim, 
Pinnet,  Silas  U.,  . 
Vilas.  William  F., 
Wegg,  David  S.,     . 
Winkler,  Frederick  C, 


,     Petersburg. 

Richmond. 
.  Richmond. 
.    Charlottesville. 

Lexington. 


Clarksburg. 

Union. 

Parkersburg. 

Charleston. 


.     Milwaukee. 

Milwaukee. 

Milwaukee. 
.     Madison. 
.     Milwaukee. 
.    Green  Bay. 
.    Milwaukee. 

Milwaukee. 

Madison. 
.     Madison. 

Milwaukee. 

Milwaukee. 


OBITUARIES 


CONNECTICUT. 


CALVIN  G.  CHILD.* 

Calvin  Goddard  Child  was  born  in  Norwich,  Connecticut, 
April  6,  1834.  He  was  a  direct  descendant  of  the  noted  divine, 
Dr.  Joseph  Bellamy,  grandson  of  Judge  Calvin  Goddard,  for 
whom  he  was  named,  and  son  of  Hon.  Asa  Child,  United  States 
District  Attorney  for  Connecticut  under  President  Jackson. 
The  family  of  Childe,  from  which  he  sprang,  emigrated  from 
England  to  Roxbury,  Massachusetts,  in  1630,  and  subsequently 
settled  in  Woodstock,  Connecticut.  The  summers  of  his  boy- 
hood were  often  spent  in  North  Woodstock  on  the  farm  of  his 
grandfather,  Rensselaer  Child,  with  great  benefit  to  his  then 
delicate  constitution.  He  prepared  for  college  at  the  University 
Grammar  School  in  the  city  of  New  York.  From  that  city  he 
entered  the  Freshman  class  in  Yale  College,  and  was  graduatal 
in  1855  with  a  fair  record  as  scholar  and  writer.  After  his 
graduation  at  ihe  Harvard  Law  School  in  1853,  he  practised 
law  in  Norwich,  Connecticut,  until  1864,  when  he  formed  a  law 
partnership  with  Thomas  E.  Siuart,  Esq.,  in  the  city  of  New 
York,  where  he  continued  business  until  1867,  meanwhile 
residing  at  Southport,  Connecticut.  In  1867  he  removed  to 
Stamford,  Connecticut,  and  entered  into  partnership  with  Joshua 
B.  Ferris,  E^q.,  a  prominent  member  of  the  Fairfield  county 
bar.     Samuel  Fessenden,  Esq.,  was  also  a  member  of  the  firm 

*Keprmted  substantially  from  47  Connecticut  Reports. 

(124) 
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from  1870  to  1873,  when  it  was  dissolved.  In  May,  1862,  Mr, 
Child  was  appointed  Executive  Secretary  of  Governor  Bucking- 
ham, and  in  the  August  following  aide-do-camp  on  his  staff. 
His  active  and  untiring  services  during  those  troublous  times, 
when  all  the  energies  of  the  state  and  its  officials  were  taxed 
to  the  utmost,  won  the  confidence  and  warm  regard  of  the  great 
war  governor.  In  1870  he  was  appointed  United  States  Dis- 
trict Attorney  for  Connecticut,  which  office  he  held  up  to  the 
time  of  his  death.  After  his  removal  to  Stamford  he  was  much 
employed  as  counsel  for  the  New  York  and  New  Haven  Rail- 
road Company,  and  his  private  practice  was  extensive  and  con- 
stantly increasing.  The  secret  of  his  success  was  an  open  one. 
He  was  careful  in  the  preparation  of  his  cases,  and  skilful  and 
eloquent  in  their  presentation.  "An  easy  and  graceful  speaker, 
his  rhetoric  was  cultivated  by  extensive  and  careful  reading, 
and  enlivened  by  a  ready  flow  of  humor."  He  was  thoroughly 
versed  in  the  branches  of  law  on  which  he  was  most  engaged — 
corporation  cases  and  suits  for  the  United  States  Government. 
For  criminal  practice  generally  he  had  but  little  taste.  He 
had  no  fondness  for  unduly  straining  doubtful  bits  of  testimony 
against  the  accused.  His  extreme  sensitiveness  made  him,  at 
times,  in  doubtful  cases  seem  to  lack  grip  and  force;  but  when 
the  nature  of  the  case  aroused  him  and  justice  was  in  danger 
of  defeat,  he  exerted  himself  with  vigor  and  effect.  While  an 
officer  of  the  government  he  kept  the  record  books,  reports,  and 
accounts,  and  all  the  minor  details  of  the  office,  with  scrupulous 
accuracy.  He  showed  a  remarkable  aptitude  in  dealing  with 
the  many  cases  arising  under  the  internal  revenue  laws — cases 
which  usually  and  naturally  excite  friction  and  irritation.  The 
attorney  had  a  happy  way  of  doing  the  disagreeable  part  of  the 
business  so  as  to  give  the  least  pbssible  offence.  In  all  his 
official  relations  he  upheld  the  honor  and  dignity  of  the  govern- 
ment, and  while  demanding  for  it  all  of  its  rights  he  used  none 
of  its  powers  to  oppress  or  annoy.  His  word  was  sacred,  and 
every  one  with  whom  he  dealt  recognized  in  him  a  courteous 
and  upright  representative  of  the  United  States.     His  whole 
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career  at  the  bar  was  characterized,  as  his  brethren  have  put 
upon  record,  "  by  conscientious  devotion  to  his  clients,  courtesy 
to  his  brethren,  fidelity  to  the  court,  and  honor  to  himself." 
He  was  no  fomenter  of  litigation.  He  had  the  distinctive 
characteristic — the  sure  mark  of  the  honest  lawyer,  often  so 
little  considered  by  the  lay  world,  but  the  crowning  test  with 
the  members  of  his  profession — ^he  always  insisted  on  a  careful 
and  critical  examination  of  a  client's  case  before  suit,  and  if  he 
had  no  case  that  should  be  litigated  he  told  him  so.  His  con- 
spicuously fair  and  gentlemanly  conduct  of  a  case  in  court  made 
the  trial  a  pleasure  alike  to  colleague  and  opponent.  He  pro- 
moted in  various  ways  the  elevation  of  professional  standards, 
and  the  growth  of  associations,  state  and  national,  calculated 
to  foster  a  high  sense  of  professional  honor.  "As  a  citizen," 
says  a  townsman,  "he  was  foremost  in  every  good  word  and 
work,  and  held  in  high  esteem  throughout  the  entire  community." 
His  character,  as  a  whole,  was  rounded  by  many  qualities  rarely 
united  in  the  same  person.  Gentle  in  manner,  inflexible  in 
principle;  intensely  earnest,  yet  courteous  to  everybody;  just, 
but  always  generous  to  a  fault ;  scholarly  and  patrician  in  his 
tastes,  while  social  in  all  his  instincts ;  reverent,  reserved,  re- 
fined, while  greatly  given  to  hospitality  and  winning  in  his 
address ;  with  no  lack  of  dignity  he  had  a  certain  perennial 
youthfulness  of  temperament  and  appearance  that  was  in  itself 
an  inspiration.  He  was  that  brave,  cheerful,  elastic  spirit, 
which,  like  the  rare  book  of  which  the  poet  sings, 

"Always  finds  us  young,    . 
And  always  keeps  us  so." 

He  bore  the  physical  disabilities  of  his  later  years,  not  only 
with  serenity  and  fortitude,  but  with  a  boyish  enthusiasm.  His 
unfailing  humor  had  the  honey  of  wit  without  its  sting.  It 
was  the  honey  of  the  honey-comb,  as  graceful  in  form  as  it  was 
grateful  in  flavor.  A  faithful  officer,  a  good  counsellor,  an  ac- 
complished advocate,  it  is  not  in  these  relations  that  his  loss  is 
most  deeply  felt.  That  gracious  blending  of  nobleness  and 
gentleness,  manliness  and  tenderness,  practical  force  and  poetic 
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fancy,  an  integrity  almost  austere,  sweetened  by  the  heartiest 
of  good-fellowship,  made  him  the  most  charming  of  companions, 
and  his  home  and  home  life  a  delight  to  his  guests,  a  benefaction 
to  his  neighbors.  Everybody  who  knew  him  was  his  friend, 
and  the  rare  thing  about  it  was,  that  as  the  circle  widened  the 
stronger  grew  the  attachment.  His  sympathy  was  inexhausti- 
ble. Never  a  sad  heart  came  to  him  that  did  not  go  away 
comforted ;  never  a  suffering  body  that  he  was  not  ready  to  aid 
to  the  utmost  of  his  ability. 

In  March,  1880,  he  was  stricken  with  apoplexy,  and  after 
another  attack  at  Saratoga  in  the  following  August,  he  failed 
steadily  until  his  death,  which  occurred  on  September  28, 1880 
He  married,  in  1858,  Miss  Kate  Godfrey,  of  Southport,  who 
with  a  family  of  four  children,  survives  him.  His  loving  interest 
in  his  friends,  far  and  near,  lasted  as  long  as  his  mental  con- 
sciousness, and  when  his  memory  had  failed  him  on  all  other 
subjects.  To  many  of  those  friends  thinking  over  his  bright 
career,  before  almost  unclouded,  and  so  suddenly  eclipsed  at 
mid-day,  may  recur  (as  it  has  to  one  of  them)  the  noble  threnody 
of  his  favorite  author,  commemorative  of  another  gentle  and 
not  more  royal  soul — 

**  Who  reverenced  his  conscience  as  his  king,      *       * 
Wearing  the  white  flower  of  a  blameless  life." 

Mr.  Child  prepared  the  first  paper  read  before  the  Associa- 
tion— at  its  Second  Annual  Meeting ;  it  is  printed  in  the  report  of 
that  meeting,  and  is  replete  with  wise  professional  counsel 
and  with  a  delicacy  of  humor  that  will  long  be  remembered  by 
those  of  the  Association  who  were  fortunate  enough  to  hear  it. 
The  closing  quotation  of  the  paper  may  well  be  applied  to  him  : 

"  So  mergeth  the  true  hearted, 
With  aim  fixt  high, 
From  place  obscure  and  lowly, 
Yeereth  he  naughte, 
His  worke  he  wroughte. 
How  many  loyal  paths  be  trod. 
So  many  royal  crowns  hath  God  I " 
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LAFAYETTE  SABINE  FOSTER.*  i 

i 

LaFayette  S.  Foster,  for  twelve  years  a  Senator  in  Congress  I 

from  this  state,  and  for  several  years  afterwards  a  judge  of  the 
Supreme  Court  of  the  state,  died  at  his  residence  in  Norwich,  j 

on  the  19th  day  of  September,  1880.  Ho  had  been  ill  but  a 
few  days  and  no  notice  of  the  fact  had  been  given  to  the  public, 
so  that  it  was  with  the  shock  of  a  great  and  most  painful  sur- 
prise that  the  community  heard  of  his  death.  Though  he  had 
attained  his  seventy-fourth  year,  yet  he  was  so  full  of  both 
mental  and  physical  vigor  that  no  one  thought  of  his  dying  for 
many  years.  Few  men  of  sixty  are  in  better  condition  for 
eflFective  and  valuable  service  than  he  then  was.  He  had  also 
been  so  long  a  marked  figure  in  professional  and  public  life  that 
he  had  come  to  seem  like  an  abiding  one. 

Judge  Foster  was  a  rare  man.  Of  remarkably  fine  personal 
appearance,  with  elegant  manners,  and  cultivated  tastes,  yet 
genuinely  cordial  and  kindly  feeling,  he  made  himself  exceed- 
ingly agreeable  to  those  who  knew  him  intimately.  He  was 
no  seeker  after  popularity,  certainly  he  never  descended  to  auy 
truckling  arts  to  secure  it,  and  probably  to  some  extent  he  lost 
favor  by  the  high  tone  of  both  his  character  and  bearing,  and 
by  the  selectness  of  his  friendships.  Ho  was  a  man  of  the  most 
absolute  integrity.  In  social  life  he  was  one  of  the  most  de- 
lightful of  companions.  At  the  dinner  table,  especially  in  dis- 
pensing the  elegant  hospitalities  of  his  own  house,  he  was  rarely 
equalled  as  a  brilliant  contributor  to  the  table-talk,  which  he 
never  monopolized.  With  a  keen  sense  of  humor  and  great 
facility  of  expression,  he  was  always  ready  with  brilliant  retort 
or  apposite  and  well-told,  anecdote,  and  always  had  at  hand 
most  pertinent  citations  from  the  stores  of  literature,  especially 
the  old  English  classics,  both  poetry  and  prose,  which  he  could 
repeat,  often  at  great  length,  from  memory.  To  his  duties  upon 
the  bench  he  brought  a  vigorous  and  well-trained  understand- 

*  Reprinted  from  47  Connecticut  Reports. 
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ing,  clearness  and  acuteness  of  intellect,  a  good  knowledge  of 
law,  an  abhorrence  of  legal  chicaneiy,  and  a  strong  sense  of 
justice.  He  found,  however,  a  more  congenial  employment  in 
the  political  discussions  and  duties  of  his  senatorial  career,  and 
it  is  mainly  as  a  prominent  figure  in  congressional  life,  as  a 
clear  and  forcible  debater  upon  great  public  questions,  and  as 
an  unsurpassed  presiding  oflBcer  in  the  Senate,  that  he  was  most 
widely  known  and  will  be  best  remembered. 

Appropriate  resolutions  expressive  of  the  affectionate  respect 
and  admiration  in  which  he  was  held  by  his  professional  asso- 
ciates were  passed  at  a  largely  attended  meeting  of  the  New 
London  Countv  bar  on  the  occasion  of  his  death:  and  on  their 
presentation  to  the  Superior  Court  by  a  committee  of  the  bar, 
the  Hon.  John  T.  Wait,  after  requesting  that  they  be  entered 
on  its  records,  gave  the  following  admirable  sketch  of  his  life 
and  character  in  an  address  to  the  court. 

ADDRESS  OF  MR.   WAIT. 

Death  has  again  invaded  the  ranks  of  our  profession  and 
taken  from  us  one  of  our  number,  who  for  many  years  has  not 
only  been  the  acknowledged  head  of  the  bar  in  this  county,  but 
ixjcupied  a  conspicuous  position  among  the  leading  practitioners 
at  the  bar  of  this  state. 

The  Hon.  LaFayette  S.  Foster,  our  associate  and  our  friend, 
has  been  suddenly  struck  down  by  a  fatal  disease,  full  of  years 
indeed  and  crowned  with  honors,  but  still  in  the  midst  of  his 
usefulness,  with  his  physical  powers  unshaken  and  his  intellect 
unclouded.  In  this  county,  in  which  he  was  born  and  passed 
his  entire  life,  except  when  temporarily  absent  in  the  discharge 
of  public  duties,  where  his  character  was  best  understood  and 
his  great  abilities  and  many  virtues  most  highly  appreciated, 
his  loss  as  a  public  man,  a  personal  friend,  and  a  professional 
brother  is  painfully  felt  and  deeply  lamented. 

Mr.  Foster  was  born  in  the  town  of  Franklin,  in  this  county, 
on  the  24th  of  November,  1806.  He  was  a  direct  descendant 
from  Miles  Standish,  the  eminent  Puritan  leader,  and  also  a 
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lineal  descendant  of  Doctor  John  Sabin,  a  citizen  of  this  state, 
who  was  prominent  in  the  list  of  its  early  settlers.  His  father 
was  Captain  Daniel  Foster,  also  a  native  of  Franklin,  who  dis- 
tinguished himself  in  several  of  the  battles  of  the  Revolution 
for  his  gallantry  and  efficiency  as  a  military  commander.  His 
mother  was  Weallhea  Ladd,  also  a  native  of  Franklin,  a  lady 
possessed  of  more  than  ordinary  intellectual  gifts  and  remark- 
able energy,  and  who  was  connected  by  blood  with  many  of  the 
leading  colonists  in  this  section  of  our  state.  His  early  educa- 
tion was  such  as  could  be  obtained  in  the  common  schools  of  his 
native  town,  and  he  entered  Brown  University  in  February,  1825, 
and  graduated  from  that  institution  in  September,  1828,  with 
the  first  honors  of  his  class. 

When  I  first  became  acquainted  with  Mr.  Foster  he  was  a 
student  in  the  office  of  the  Hon.  Calvin  Goddard  in  Norwich. 
*  *  *  *  I  allude  to  my  personal  relations  with 
the  deceased  to  show  the  excellent  opportunities  that  I  en- 
joyed to  thoroughly  know  him,  and  which  now  enable  me  to 
bear  pleasant  testimony  to  his  nice  sense  of  honor,  his  un- 
sullied private  character,  his  rare  intellectual  endowments,  and 
and  his  many  and  varied  accomplishments. 

Ardent  and  aspiring,  he  had  decided  at  an  early  age  to  pursue 
the  profession  of  law.  Animated  by  an  honorable  ambition, 
determined  to  succeed  in  this  controlling  purpose,  confident  in 
his  own  ability  to  overcome  all  ordinary  obstacles,  from  means 
principally  obtained  by  teaching,  supplemented  by  such  pecu- 
niary aid  as  a  devoted  mother  could  render,  Mr.  Foster  quali- 
fied himself  to  enter  and  sustained  himself  through  college  and 
acquired  his  profession.  At  the  November  term  of  the  County 
Court,  1831,  he  was  admitted  to  the  bar  of  this  county,  and  at 
once  commenced  to  practice  in  the  courts.  The  early  friends 
of  Mr.  Foster  will  recollect  that  he  attracted  attention  at  that 
time  as  a  young  man  of  unusual  promise,  and  his  future  promi- 
nence as  a  jurist  and  advocate  was  then  anticipated.  At  the 
time  that  he  commenced  practice  the  bar  of  this  county  pre- 
sented an  array  of  gifted  men,  who  had  already  won  distinction. 
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Goddard,  Strong,  Child,  and  Eockwell  at  Norwich,  Law,  Isham, 
Brainard,  Perkins,  and  the  younger  Cleveland  at  New  London, 
and  McCurdy  at  Lyme,  were  the  recognized  leaders,  and  were 
formidable  competitors  of  the  young  aspirant  for  professional 
honors.     B.ut  though  the  task  was  arduous  and  the  struggle 
severe,  it  was  not  many  years  before  Mr.  Foster  succeeded  in 
winning  a  high  reputation  as  a  lawyer.     He  had  been  a  close 
student,  not  only  when  preparing  for  admission  to  the  bar,  but 
also  in  the  early  years  after  he  was  admitted,  when  he  had 
leisure  to  familiarize  himself  with  the  principles  of  the  common 
law,  the  statutes  of  our  state  and  the  practice  of  the  courts ;  so 
that  when  he  was  subsequently  called  to  the  trial  of  important 
causes  he  realized  the  fruits  of  this  course  of  study,  and  was 
prepared  to  contend  successfully  with  men  who  enjoyed  the 
advantages  of  a  larger  experience  and  longer  established  repu- 
tations.    Mr.  Foster's  exertions  to  take  a  high  rank  in  his  pro- 
fession and  obtain  a  lucrative  practice  were  soon  crowned  with 
success.     His  retainers  rapidly  increased,  his  engagements  mul- 
tiplied, litigants  that  appreciated  his  great  ability  eagerly  sought 
his  services,  and  not  only  his  rise  at  the  bar  of  this  county  but 
at  that  of  the  state  was  marked  and  rapid.     He  was  soon  en- 
rolled in  the  highest  rank  of  counsellors  and  advocates.     Even 
when  in  the  full  enjoyment  of  public  honors,  he  clung  to  his 
profession.     On  his  retirement  from  the  Senate  he  returned  to 
that  pursuit  to  which  he  had  devoted  his  early  life,  and  of  late 
years  has  been  often  engaged  in  the  trial  of  important  causes. 
In  the  argument  of  cases  Mr.  Foster's  manner  was  easy  and 
impressive,  his  voice  was  clear  and  well  modulated,  he  had  a 
wonderful  command  of  language,  an  adroitness  in  grouping  the 
telling  facts  developed  by  the  testimony  and  a  forcible  mode  of 
presenting  the  same  that  had  a  potent  effect  on  the  court  or 
the  jury.    All  through  his  long  and  brilliant  professional  career 
he  so  conducted  as  to  win  the  respect  of  his  associates  at  the 
bar,  and  to  lead  the  public  to  place  unlimited  confidence  in  his 
professional  honor  and  integrity. 
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The  bench  and  bar  of  this  state  will  profoundly  feel  the  great 
loss  that  they  have  met  with  by  the  death  of  Mr.  Foster.  By 
his  brethren  in  this  county  will  it  be  the  most  deeply  appre- 
ciated, for  they  have  ever  found  him  in  his  daily  walk  a  pleasant 
associate,  in  forensic  struggles  an  honorable  opponent,  and, 
when  connected  with  him  in  the  transaction  of  business  and 
relying  upon  his  advice  and  assistance,  an  able,  faithful,  and 
efficient  adviser  and  friend.  In  his  own  professional  conduct 
he  has  ever  presented  a  high  standard  of  honor,  integrity,  and 
courtesy,  and  sought  in  every  way  to  impart  propriety  and 
dignity  to  the  practice  of  law.  May  we  all  ever  hold  in  mem- 
ory the  noble  qualities  of  the  great  man  that  has  left  us,  and 
resolve  to  pattern  after  his  admirable  example. 

It  was  not  as  a  lawyer  of  rare  ability  only  that  Mr.  Foster 
at  an  early  age  became  favorably  known  to  the  public  and  won 
merited  distinction.  While  engaged  in  the  study  of  the  law 
he  took  a  deep  interest  in  public  affairs,  and  immediately  ^fter 
entering  his  profession  connected  himself  with  the  National 
Eepublican,  and  subsequently  with  the  Whig  and  present  Re- 
publican parties.  He  loved  his  profession,  but  at  the  same  time 
he  had  a  laudable  ambition  to  take  a  prominent  part  in  the 
exciting  and  arduous  duties  of  public  life.  His  political  friends 
in  Norwich  felt,  if  he  would  consent  to  enter  the  General  As- 
sembly of  the  state,  that  they  would  have  in  him  a  faithful 
and  efficient  representative,  and  his  party  an  able  and  reliable 
champion.  He  was  many  times  elected  a  member  of  that  body — 
from  1839  lo  1854 — and  was  three  times  chosen  Speaker  of  the 
House.  He  entered  that  service  in  the  freshness  of  his  youth, 
and  he  was  called  from  it  to  a  higher  and  broader  field  of  public 
duty  in  the  maturity  of  his  manhood.  He  had  remarkable  gifts 
for  a  successful  performance  of  the  duties  of  the  speakership. 
He  was  quick,  self-possessed,  firm  of  purpose,  had  an  iron  con- 
trol over  his  temper,  and  thoroughly  understood  those  parlia- 
mentary rules  that  clothed  him  with  authority  and  commanded 
the  obedience  of  the  House.     Each  time  that  he  retired  from 


OBITUARIES.  133 

the  Speaker's  chair  the  members  of  the  House,  without  distinc- 
tion of  party,  bore  ample  testimony  to  the  ability,  courtesy,  and 
impartiality  that  he  displayed  as  its  presiding  officer. 

In  1855  Mr.  Foster  entered  the  Senate  of  the  United  States 
and  remained  a  member  of  that  body  twelve  years.  He  was 
elected  its  President  pro  tempore  in  1865,  and  held  the  posi- 
tion until  his  retirement  from  the  Senate  in  1867.  After  the 
assassination  of  Mr.  Lincoln  and  the  advancement  of  Mr.  John- 
son to  the  presidency,  he  became  the  acting  Vice-President  of 
the  United  States,  and  held  that  high  office  while  he  remained 
a  member  of  the  Senate.  As  the  presiding  officer  of  the  Senate 
he  maintained  the  same  reputation  for  great  ability  that  he  had 
earned  as  Speaker  of  the  Connecticut  House  of  Representatives; 
and  by  blandness  of  language,  firmness  of  purpose,  and  personal 
dignity,  commanded  the  respect  and  won  the  esteem  of  the 
members  of  that  body. 

While  Mr.  Foster  was  connected  with  the  Senate  it  num- 
bered among  its  members  some  of  the  most  illustrious  states- 
men that  this  republic  has  ever  produced.  Fessenden  of 
Maine,  Foote  and  Collamer  of  Vermont,  Anthony  of  Ehode 
Island,  Seward  of  New  York,  Trumbull  and  Douglass  of  Illi- 
nois, Sumner  and  Wilson  of  Massachusetts,  Sherman  and  Wade 
of  Ohio,  Grimes  of  Iowa,  Breckenridge  and  Davis  of  Kentucky, 
Saulsbury  of  Delaware,  McDougall  of  California,  Hunter  of  Vir- 
ginia, Benjamin  of  Louisiana,  and  Frelinghuysen  of  New  Jer- 
sey, were  among  his  intimate  senatorial  associates. 

As  a  scholar,  a  lawyer,  and  a  statesman,  Mr.  Foster  ranked 
among  the  most  distinguished  members  of  the  Senate,  and  the 
record  that  he  made,  during  the  twelve  years  that  he  was  a 
member  of  that  body,  is  one  of  which  the  state  that  honored 
him  by  placing  him  there  may  well  be  proud.  When  he  first 
took  his  seat  in  the  Senate  the  slavery  question,  which  had 
long  and  violently  agitated  the  country,  had  nearly  reached  its 
culmination.  Mr.  Foster  united  with  his  associate  senators 
from  the  northern  states  in  resisting  the  arrogant  demands  of 
the  slave  power,  and  by  voice  and  vote  sustained  the  doctrine 
of  human  freedom  and  the  equality  of  all  men  before  the  law. 
9 
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In  the  great  struggle  to  save  the  life  of  the  nation  and  to  pre- 
serve our  free  institutions  for  posterity,  from  the  day  when  the 
iSrst  southern  state  attempted  to  secede  from  the  Union  till  the 
final  surrender  of  the  rebel  leaders  at  Appomattox,  he  took  no 
hesitating  nor  uncertain  part.  AH  his  declarations  and  acts, 
in  the  national  council  or  at  home,  were  such  as  loyalty  inspired 
and  love  of  country  demanded. 

In  1870  the  town  of  Norwich  again  sent  Mr.  Foster  to  the 
legislature  of  the  state ;  he  was  once  more  chosen  Speaker ; 
and,  before  the  close  of  the  session,  he  was  elected  a  Judge  of 
the  Supreme  Court,  a  position  which  he  filled  until  1876,  when, 
having  reached  seventy  years  of  age,  he  was  disqualified  by  a 
provision  of  the  constitution.  As  a  member  of  the  court  Mr. 
Foster  so  conducted  as  to  win  favorable  opinions  from  lawyers 
and  litigants.  His  courteous  manner  to  counsel,  the  patient 
attention  which  he  exhibited  in  the  trial  of  causes,  his  dignified 
demeanor  on  the  bench,  and  the  strict  impartiality  and  unbend- 
ing integrity  that  governed  him  in  his  decisions,  led  the  people 
of  the  state  to  hold  him  in  high  estimation.  His  opinions, 
which  he  gave  as  a  judge  of  the  court  of  last  resort,  and  are 
contained  in  the  recently  published  volumes  of  our  state  re- 
ports, disclose  extensive  research,  great  legal  acquirements, 
and  a  clear,  active,  and  well-balanced  intellect. 

Other  honors  were  at  different  times  bestowed  upon  Mr.  Foster. 
He  was  twice  elected  Mayor  of  the  city  of  Norwich,  twice  he 
was  the  candidate  of  his  party  for  the  office  of  Governor  of  the 
state,  and  in  1851  his  Alma  Mater  conferred  upon  him  the 
honorary  degree  of  Doctor  of  Laws,  a  distinction  eminently  due 
to  his  well-known  attainments  as  a  scholar  as  well  as  a  jurist. 

The  friends  of  Mr.  Foster  who  knew  him  intimately  can  bear 
testimony  to  the  versatility  of  his  genius,  his  untiring  industry 
in  the  pursuit  of  knowledge  of  every  kind,  and  his  familiarity 
with  ancient  and  modern  history,  and  English  and  American 
literature.  His  mind  was  a  storehouse  of  interesting  and  valu- 
able information ;  and  his  fertile  imagination,  great  command 
of  language,  and  easy  utterance,  made  him  a  most  interesting 
and  instructive  companion. 
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ORIGEN  S.  SEYMOUR. 

Origen  S.  Seymour  was  born  in  Litchfield,  February  9, 1804, 
and  graduated  from  Yale  College  in  the  class  of  1824.  He  was 
a  member  of  the  general  assembly  in  1842  and  1843 ;  also  in 
1849  and  1850.  The  latter  year  he  was  elected  speaker  of  the 
house,  and  discharged  his  duties  with  signal  ability  and  urbanity. 
In  1851  he  was  elected  a  member  of  Congress  from  the  fourth 
district,  and  was  returned  two  years  later,  serving  four  years 
in  all  in  the  Federal  House  of  Representatives.  He  became  a 
judge  of  the  superior  court  in  1855,  and  continued  in  oflBce 
until  1863.  Judge  Seymour  was  then  nominated  for  governor 
by  his  party,  but  the  party  suffered  defeat.  In  1870  he  was 
re-elected  to  the  bench  of  the  Supreme  Court,  and  made  Chief- 
Justice.  Having  reached  the  constitutional  limit  of  seventy 
years,  he  retired  in  1874,  and  soon  after  was  given  a  compli- 
mentary banquet  at  the  Sterling  House  in  this  city  by  the 
Fairfield  County  Bar,  which  was  an  occasion  of  great  interest  to 
all  who  were  present,  and  fully  showed  the  filial  regard  and 
reverence  in  which  the  venerable  Chief-Justice  was  held  by  all 
the  lawyers  of  the  state. 

Since  the  close  of  his  career  on  the  bench,  which  was  one  of 
untarnished  honor,  he  has  practised  his  profession  at  the  bar. 
Judge  Seymour  has  served  on  various  state  commissions : 
notably  as  chairman  of  the  commission  that  investigated  the 
jiff'airs  of  the  Charter  Oak  Life  Insurance  Company;  on  the 
commission  on  revising  the  civil-  practice  in  the  state  courts, 
and  the  commission  for  settling  the  boundaries  between  New 
York  and  Connecticut.  Judge  Seymour  was  a  Democrat  of  the 
old  Jeffersonian  school,  and  a  firm  believer  in  the  reserved* 
rights  of  the  people.  As  a  lawyer  he  had  few  equals  in  the 
state  and  no  superiors;  as  a  citizen  he  was  pul^lic-spirited  and 
devoted  to  the  welfare  of  his  native  town  and  state,  and  as  a 
man,  no  one  ever  made  his  acquaintance  who  did  not  respect 
and  admire  him.     He  had  been  identified  for  many  years  with 
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the  Protestant  Episcopal  Church,  and  had  often  been  an  active 
and  influential  lay  delegate  to  its  diocesan  and  general  conven- 
tions. His  wife  and  three  sons  survive  him.  In  1880  he  was 
elected  with  great  unanimity  by  his  native  town  again  to  repre- 
sent it  in  the  legislature  (his  son,  Morris,  at  the  same  time  being 
the  senator  from  this  district),  and  while  in  Hartford  attending 
to  his  duties  was  stricken  with  what  was  for  a  time  feared  would 
prove  to  be  a  fatal  illness,  but,  having  reached  home,  faithful 
medical  attendance  and  nursing  restored  health  and  strength 
temporarily.  He  died  on  August  12,  1881,  at  Litchfield.  He 
served  for  three  veurs  as  Vice-President  of  the  Association  for 
Connecticut,  and  filled  that  position  at  the  time  of  his  death. 


ILLINOIS. 


ORVILLE  H.  BROWNING. 

Mr.  Browning  was  a  native  of  Kentucky,  and  moved  to  the 
state  of  Illinois  in  the  earliest  period  of  her  history,  about  the 
year  1830.  He  located  at  Quincy,  in  that  state,  and  commenced 
the  practice  of  law,  where  he  still  resided  at  the  time  of  his 
death.  For  over  a  period  of  half  a  century  he  illustrated  the 
professional  annals  of  his  state  by  the  highest  achievements  of 
a  rare  culture,  varied  learning,  and  great  forensic  ability. 

He  was  contemporary  with  Abraham  Lincoln  and  Stephen 
A.  Douglass;  and  it  was  among  the  highest  of  his  claims 
as  a  citizen  that  the  people  of  his  own  state  recognized  him 
as  the  equal  in  rank  of  those  great  leaders  of  the  bar  and 
the  senate. 

From  a  private  career  in  his  profession  he  rose  to  the  highest 
public  dignities.  He  was  selected  to  represent  his  state  in  the 
United  States  Senate.  He  became  a  member  of  President 
Johnson's  Cabinet.     And  in  all  phices,  whether  of  public  or 
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private  trust,  he  has  been  accredited  with  maintaining  the 
strictest  integrity  and  the  highest  motives  of  patriotism  and 
honor. 

His  own  state  has  paid  to  his  memory  the  highest  tributes 
of  affection,  and  recognized  the  value  of  his  life  in  the  instruc- 
tion which  his  career  has  afforded  as  an  example. 


MARYLAND. 


THALES  A.  LINTHICUM. 

Thales  A.  Linthicum  was  born  31st  October,  1832,  in 
Anne  Arundel  County;  his  father  being  a  well-known  farmer 
of  that  county,  who  had  several  times  represented  the  county 
in  the  legislature,  and  his  mother  being  a  sister  of  Charles 
R.  Stewart,  a  prominent  citizen  of  Howard  County.  He  was 
removed,  on  the  early  death  of  both  parents,  to  Baltimore, 
being  then  about  eleven  years  of  age,  and  was  brought  up 
in  the  family  of  the  late  Rev.  E.  Yeates  Reese,  D.D.,  of  the 
Methodist  Protestant  Church,  who  had  married  his  sister. 
He  was  educated  in  Baltimore,  under  the  direction  of  his 
brother-in-law  ;  but  in  his  sixteenth  year  entered  tLe  house  of 
Schaefer  &  Loney,  who  were  large  hardware  merchants  of  the 
city,  and  remained  with  them  until  his  twenty-second  year, 
having  during  that  time  risen  steadily  in  the  confidence  of  his 
employers,  so  that,  when  scarcely  eighteen  years  of  age,  he  was 
sent  by  them  to  travel  for  the  house  through  the  South.  He 
gained,  during  his  employment  in  mercantile  pursuits,  an  exten- 
sive knowledge  of  business,  which  was  of  great  service  to  him 
subsequently,  and  acquired,  as  he  deserved,  a  high  reputation 
in  the  community  for  solid  judgment  and  knowledge  of  affairs. 
In  his  twenty-third  year  he  determined  to  apply  himself  to 
the  law,  and,  greatly  to  the  regret  of  his  employers,  left 
them,   and    entered   on   the  study  of  the  law  with  the  late 
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Thonaas  S.  Alexander,  of  Baltimore.  Beginning  his  studies 
with  a  matured  intellect,  he  quickly  mastered  the  principles  of 
the  science,  and  laid  the  foundation  of  the  accurate  knowledge 
of  the  law  for  which  he  was  afterwards  distinguished.  Upon 
his  admission  to  the  Bar  in  1857  he  at  once  acquired  a  lucrative 
practice,  which  he  retained  till  his  death,  having  been  favored, 
besides  his  possession  of  excellent  natural  abilities  and  the 
quality  of  making  friends,  by  those  eflFects  of  his  environment 
upon  a  man,  which,  for  want  of  a  better  name,  we  call  good- 
luck.  Mr.  Linthicum  was  very  well  versed  in  real  estate  law, 
and  perhaps  preferred  the  conveyancing  part  of  business ;  but 
he  was  an  excellent  nisipriics  lawyer,  and  a  sound  and  judicious 
advocate.  He  was  an  exceedingly  popular  man  amongst  his 
associates  at  the  bar,  and  his  friends,  of  whom  he  had  many* 
from  his  unvarying  kindness  of  heart  and  good  humor,  and  his 
engaging  social  qualities  and  tact.  He  never  had  an  enemy, 
and  was  the  trusted  friend  and  adviser  of  the  younger  portion 
of  the  profession.  The  confidence  of  his  clients  in  his  sound 
judgment  and  skill  as  a  lawyer  was  unbounded,  and  on  many 
occasions  he  was  selected  as  arbitrator,  not  only  by  his  brethren 
of  the  bar  but  by  lay  people,  and  gave  universal  satisfaction  by 
his  decisions.  His  integrity  was  never  questioned,  and  he 
bore  a  name  above  reproach. 

Mr.  Lintliicum  married,  in  I860,  Miss  Emma  S.  Alexander, 
a  daughter  of  his  preceptor,  by  whom  he  left  a  family.  His 
death  occurred  on  the  28th  June,  1880. 


APPENDIX. 


ADDRESS 


OF 


EDWARD   J.   PHELPS, 

PRESIDENT  OF  THE  ASSOCIATION. 


Gentlemen  of  the  Association: — Your  Constitution,  which 
requires  of  your  president  to  "communicate  the  noteworthy 
changes  in  statute  law"  since  our  last  meeting,  has  imposed 
upon  me  a  dry  subject,  and  one  I  have  not  found  easy  to  deal 
with.  Only  five  states  (Maryland,  Virginia,  Louisiana,  Iowa, 
and  Kentucky)  have  been  so  fortunate  as  to  have  escaped  a 
meeting  of  their  legislature  during  the  past  year.  One  other 
(California)  has  been  happily  relieved  from  the  usual  conse- 
quences of  such  a  session,  by  its  law-makers  becoming  so  deeply 
involved  in  controversy  among  themselves  as  to  be  unable  to 
agree  upon  any  other  legislation.  The  modern  invention  of  the 
"dead-lock"  is  not  without  its  advantages.. 

From  each  of  the  other  states  comes  an  octavo  volume  of 

fresh  enactments,  on  an  infinite  variety  of  subjects.     To  digest 

all  this  incongruous  material,  to  classify  and  present  it  here 

within  any  reasonable  limits,  so  as  to  render  the  result  even 

intelligible,  not  to  say  interesting,  is  difficult.     But  for  the 

felicitous  manner  in  which  it  has  been  accomplished  by  my 

distinguished  predecessors  in  office,  I  should  have  thought  it 

impossible.     I  am  compelled  to  pass  over  most  of  it  hastily, 

and  to  dismiss  with  mere  mention  many  topics,  which  if  time 

allowed,  would  invite  more  careful  statement,  and  more  extended 

comment. 

(141) 
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I  ehould  add  also,  in  explanation  of  inaccuracies  that  may  be 
hereafter  apparent,  that  while  by  the  courtesy  of  members  I 
have  been  furnished  with  all  available  information,  the  sessions 
of  various  legislatures  have  been  protracted  to  so  recent  a 
period,  that  from  two  states  (New  Hampshire  and  Indiana)  I 
have  been  unable  to  obtain  any  report,  and  from  several  others 
only  abstracts  and  titles  of  their  session  laws,  at  a  late  period. 

In  Federal  legislation  but  two  acts  of  special  interest  are  to 
be  noticed. 

The  first  grants  lands  to  the  territories  of  Dakota,  Montana, 
Arizona,  Idaho,  and  Wyoming,  for  the  founding  of  future  uni- 
versities. It  is  not  for  us,  nor  for  our  generation,  to  anticipate 
the  advantages  that  will  be  derived  by  this  forethought,  to  the 
great  states  that  will  some  day  surround  the  solitudes  thus 
appropriated. 

The  other  act  referred  to,  provides  for  the  registration  and 
protection  of  trade-marks.  It  was  enacted  in  consequence  of 
the  former  law  on  the  subject  being  held  unconstitutional. 

This  statute  limits  the  right  of  registration  under  it,  to  those 
trade-marks  used  in  commerce  with  foreign  nations  which 
afiford  similar  privileges  to  citizens  of  the  United  States,  leaving 
other  trade-marks  to  the  protection  of  the  general  rules  of  law, 
or  to  state  enactments. 

Turning  oyer  the  mass  of  state  legislation,  while  some  of  it 
is  useless,  some  of  it  ill-advised,  if  not  positively  pernicious,  and 
some  of  it  probably  invalid,  there  is  still  a  considerable  portion 
that  is  undoubtedly  beneficial,  and  that  shows  in  some  direc- 
tions a  real  advance.  It  is  pleasant  to  advert  first  to  that 
which  is  most  salutary. 

Various  statutes  have  been  passed  for  the  better  protection 
of  human  life.  Illinois,  Arkansas,  Delaware,  and  South  Caro- 
lina have  prohibited  the  carrying  of  concealed  deadly  weapons 
on  the  person,  and  Pennsylvania  the  sale  of  them  and  of  gun- 
powder to  minors.     In  Nebraska  cities  are  authorized  to  pre- 
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vent  the  carrying  of  concealed  weapons;  a  provision  of  ques- 
tionable validity. 

In  Arkansas,  West  Virginia,  Missouri,  and  Kentucky,  acts 
regulating  the  sale  of  poisons,  and  requiring  them  to  be  con- 
spicuously marked,  have  been  adopted. 

Laws  restricting  the  business  of  the  dealing  out  of  medicines 
to  those  licensed  for  that  purpose,  upon  suitable  qualifications, 
have  been  enacted  in  Illinois,  West  Virginia,  Missouri,  Connec- 
ticut, and  Wisconsin. 

Provisions  regulating  the  storage  of.  inflammable  oils  have 
been  adopted  in  Wisconsin  and  Arkansas. 

In  Connecticut  and  Maine,  fire  escapes  have  been  required 
to  be  attached  to  manufactories.  And  in  Missouri,  Ohio,  and 
Tennessee  statutes  for  the  protection  of  miners  against  ex- 
plosions have  been  passed. 

In  Ohio  and  Michigan,  provision  has  been  made  for  inspec- 
tion of  buildings,  and  in  the  latter  state,  of  coal  oils,  with  a 
view  to  their  safety. 

In  Vermont,  a  protection  against  danger  from  the  bursting 
of  water  reservoirs  has  been  devised,  under  which  application 
to  judicial  authority  for  a  survey  of  such  structures,  and  repair 
if  found  necessary,  may  be  made  by  inhabitants  of  the  vicinity, 
when  danger  is  apprehended. 

Various  provisions  aflFecting  the  safety  of  passenger  transpor- 
tation on  railways  have  been  adopted. 

In  Vermont,  requiring  brakes  on  all  passenger  trains  that 
can  be  operated  from  the  engine;  prescribing  the  size  of 
bridges,  and  the  management  of  trains  at  crossings. 

In  Massachusetts,  prohibiting  the  employment  of  color-blind 
persons  in  any  position  requiring  power  to  distinguish  color 
signals,  and  providing  for  the  examination  of  those  so  employed. 
And  giving  an  action  to  the  representatives,  in  case  of  death 
resulting  from  negligence  of  a  railway  company. 

In  Rhode  Island,  prohibiting  the  lighting  of  cars  with  "certain 
inflammable  oils. 
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In  Missouri,  forbidding  the  transportation  of  nitro-glycerine, 
and  in  Michigan  that  of  inflammable  oils,  on  any  train  used  for 
the  conveyance  of  passengers. 

In  Michigan,  requiring  all  such  trains  to  be  provided  with 
axes,  saws,  and  lifting  jacks,  and  making  provision  for  the  pro- 
tection of  the  lives  of  employees. 

In  Vermont,  forbidding  the  leaving  of  hand  cars,  and  other 
objects  calculated  to  frighten  horses,  in  the  highway  near  rail- 
road crossings. 

In  Tennessee,  a  supervision  of  roads  and  rolling  stock  in 
matters  aflfecting  the  safety  of  passengers  has  been  given  to  the 
railroad  commissioners. 

The  advance  in  the  direction  of  adequate  laws  against  mur- 
der has  not  been  great. 

South  Carolina  has  passed  an  act  against  duelling,  and  has 
also  provided  that  where  a  person  dies  in  one  county  in  conse- 
quence of  a  homicidal  injury  received  in  another,  prosecution 
may  be  instituted  in  either. 

In  Texas,  the  form  of  all  indictments  has  been  greatly  sim- 
plified. 

Vermont  has  adopted  a  provision  obviating  the  necessity  of 
describing  in  an  indictment  for  murder  the  precise  means  by 
which  it  was  committed. 

And  in  Mississippi,  a  change  of  venue  in  criminal  cases  is 
authorized  on  motion  of  the  state. 

In  Texas,  it  is  enacted  that  intoxication  or  insanity  from  ex- 
cessive use  of  ardent  spirits  shall  not  be  a  defence  in  indict- 
ments for  crime,  but  may  be  given  in  evidence  to  reduce  the 
degree  of  murder. 

On  the  other  hand,  the  facilities  for  the  escape  of  assassins 
have  been  further  enlarged  in  Michigan,  Mississippi,  West 
Virginia,  and  New  Jersey,  by  making  them  witnesses  in  their 
own  behalf;  and  in  the  latter  state,  by  allowing  wives  to  testify 
in  criminal  cases  in  defence  of  their  husbands.  All  experience 
proves  that  criminals  will  perjure  themselves  to  avoid  convic- 
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tion,  and  that  women  of  a  certain  class  will  habitually  swear 
falsely  to  protect  their  husbands ;  and  the  influence  over  the 
average  jury  of  an  attractive  or  adroit  woman  is  proverbial, 
especially  in  causes  where  sympathy  can  be  excited. 

The  authors  of  such  provisions  lose  sight  of  the  salutary 
principle  of  the  common  law,  that  requires  the  sources  of  evi- 
dence laid  before  a  jury  to  be  free  from  suspicion,  so  that  the 
testimony  shall  be  at  least  more  likely  to  be  true  than  false. 

There  is  no  subject  within  the  domain  of  legislation,  in  my 
judgment,  in  which  improvement  is  so  needed  as  in  the  law 
against  murder.  The  practical  immunity  that  crime  enjoys  in 
some  sections  of  the  country,  and  the  delay,  diflSculty,  and  un- 
certainty in  enforcing  the  law  almost  everywhere,  is  a  reproach 
to  our  civilization.  Efforts  to  save  assassins  from  punishment 
are  so  strenuous,  the  chances  of  escape  so  numerous,  and  the 
proceedings  so  protracted,  that  the  law  has  few  terrors  for  those 
disposed  to  violate  it. 

It  is  time  to  be  rid  of  the  mischievous  idea,  that  in  propor- 
tion to  the  heinousness  of  crime  the  chance  of  escape  from  the 
consequences  should  be  increased.  The  proposition  should  be 
reversed.  That  all  reasonable  S'^feguards  should  surround 
even  possible  innocence,  lawyers  will  be  foremost  to  maintain. 
But  we  need  a  system  of  criminal  justice  that  shall  secure  the 
prompt  and  certain  punishment  of  those  who  can  be  legally 
proved  guilty  of  murder,  and  a  curtailment  of  that  complicated 
machinery  which  affords  no  additional  protection  to  the  inno- 
cent, and  is  a  constant  means  of  escape  for  the  guilty. 

Various  regulations  for  the  protection  of  public  health  have 
been  adopted  in  different  states.  The  most  prominent  and  the 
most  useful  are  those  regulating  the  practice  of  medicine  and 
surgery,  adopted  in  the  states  of  Pennsylvania,  Arkansas,  West 
Virginia,  Nebraska,  Florida,  Connecticut,  Ohio,  and  Wisconsin. 
They  restrict  the  practice  to  those,  who  upon  evidence  of  suit- 
able qualifications,  are  licensed  by  a  board  of  competent  exam- 
iners, or  are  graduates  of  regular  medical  schools.     Such  was 


♦ 


146  AMERICAN  BAR  ASSOCIATION. 


previously  the  law  in  a  few  other  states.  It*  is  to  be  hoped 
that  the  day  is  not  far  off,  when  every  state  will  prohibit  the 
destruction  of  life  and  health  by  the  practice  of  quackery. 

In  Ohio,  penalties  against  fraudulent  medical  diplomas  have 
been  enacted. 

Laws  requiring  examination  and  license  for  the  practice  of 
dentistry  have  been  adopted  in  Missouri  and  West  Virginia. 

In  Pennsylvania,  Arkansas,  Michigan,  and  West  Virginia, 
provision  has  been  made  for  state  boards  of  health,  with  juris- 
diction to  deal  with  all  matters  affecting  the  origin  and  spread 
of  disease. 

In  New  York,  a  public  night  medical  service  for  the  city  of 
Brooklyn  has  been  provided. 

Rhode  Island  has  prohibited  the  attendance  of  pupils  in  the 
public  schools  who  have  not  been  vaccinated.' 

Wisconsin  has  passed  an  act  to  prevent  the  spread  of  infec- 
tious diseases.  It  prohibits  the  transportation  into  any  town 
of  the  body  of  a  deceased  person,  unless  accompanied  by  the 
certificate  of  a  physician  stating  the  cause  of  death  ;  and  where 
the  disease  is  contagious,  a  permit  of  the  board  of  health,  and 
a  sworn  declaration  that  the  body  is  enclosed  in  an  air-light 
coffin,  or  encased  with  disinfectants.  It  further  makes  liable  to 
a  penalty,  any  person  who  knowingly  laboring  under  any  conta- 
gious disease  shall  wilfully  enter,  or  who  shall  cause  a  child  so 
affected  to  enter,  a  public  place  or  conveyance,  or  subject  others 
to  the  danger  of  contracting  his  disease,  or  shall  wilfully  subject 
others  to  the  danger  of  contracting  disease  from  a  dead  body. 

Many  states  have  adopted  laws  against  the  adulteration  of 
food,  drinks,  or  medicines,  general,  or  referring  to  particular 
articles.  And  in  New  York  active  measures  have  been  taken 
to  enforce  the  law. 

The  fraudulent  sale  of  oleomargarine  for  butter,  in  several 
of  these  states  is  the  subject  of  special  prohibitions  and  penal- 
ties; though  in  Pennsylvania  and  New  York  bills  for  that 
purpose  were  vetoed  by  the  governon 
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New  York  has  enacted  a  statute  so  humane  that  it  ought 
not  to  have  been  necessary,  requiring  the  proprietors  of  stores 
to  provide  seats  for  the  use  of  their  shopwomen. 

Maine  has  made  a  small  advance,  though  better  than  nothing, 
,  in  the  matter  of  enabling  physicians  to  procure  necessary  sub- 
jects for  dissection  without  violating  the  law.  It  provides  that 
the  body  of  any  person  who  so  consents  during  his  life,  may  be 
delivered  to  a  physician  for  the  advancement  of  anatomical 
science  after  his  death,  unless  some  kiadred  makes  objection. 
And  that  the  body  of  any  person  which  shall  not  be  claimed  by 
his  family  for  burial,  reasonable  notice  being  given  for  that 
purpose,  shall  be  subject  to  the  use  of  the  medical  school  of 
Maine.  A  subsequent  act,  however,  requires  that  all  such 
bodies  shall  be  embalmed  and  preserved  without  dissection  for 
thirty  days. 

Ohio  and  Michigan  have  passed  more  effectual  laws,  under 
which  the  bodies  of  all  persons  dying  in  any  institution  sup- 
ported in  whole  or  in  part  at  the  public  expense,  or  who  must  be 
buried  at  the  public  expense,  shall  be  delivered  for  dissection,  un- 
less claimed  by  kindred:  in  Ohio  on  the  application  of  a  professor 
of  anatomy  in  any  college  in  the  state  empowered  to  teach 
anatomy,  and  in  Michigan,  to  the  same  officer  in  the  state  uni- 
versity. 

In  behalf  of  public  morals  various  efforts,  more  or  less  efficient, 

have  been  made. 

Laws  against  gambling,  pool  selling,  lotteries,  etc.,  have 
been  enacted  in  West  Virginia,  Missouri,  Colorado,  Rhode 
Island,  and  Ohio. 

Acts  for  the  suppression  of  obscene  literature  have  been 
passed  in  Missouri.  And  a  law  in  Michigan  prohibiting  its 
sale  to  minors,  but  leaving  it  free  to  be  distributed  among 
those  supposed  to  be  old  enough  to  profit  by  it.  Doubtless 
these  laws  will  be  regarded  as  unconstitutional,  by  the  excellent 
society  which  exerts  itself  in  behalf  of  the  diffusion  of  obscenity; 
but  it  is  fair  to  expect  that  courts  of  justice  will  continue  to  differ 
with  these  philanthropists,  on  this  question  as  on  many  others. 
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Rhode  Island  has  also  done  something  in  the  same  general 
direction,  by  an  act  forbidding  the  use  of  their  state  house  ex- 
cept for  legislative  purposes;  thus  suppressing  in  that  state  the 
travelling  orators  who  are  accustomed  to  ventilate  their  theories 
in  legislative  halls. 

In  Massachusetts,  an  act  authorizes  the  courts,  in  their  dis- 
cretion, to  exclude  minors  from  court  rooms. 

The  laws  relative  to  the  trade  in  intoxicating  liquors  have 
occupied  a  large  and  increasing  share  of  the  attention  of  legis- 
latures. Statutes  on  this  subject  have  been  passed  in  Arkan- 
sas, Alabama,  Nebraska,  South  Carolina,  Rhode  Island,  Connec- 
ticut, Wisconsin,  North  Carolina,  Kansas,  and  Vermont.  Time 
forbids  a  comparison  of  their  merits,  or  even  a  statement  of 
their  details,  which  vary  very  materially.  Some  are  violent, 
others  moderate  and  salutary. 

The  law  in  Alabama  applies  to  the  whole  state,  "  except 
Blount's  Springs."  Why  this  sanctuary  for  the  thirsty  against 
the  vengeance  of  the  law  was  created,  is  not  stated.  Perhaps 
it  is  not  far  from  the  capital. 

In  ^Michigan  and  Nebraska,  the  traffic  is  legalized  under 
rigid  restrictions,  to  any  one  who  executes  a  satisfactory  bond 
to  observe  the  requirements  of  the  law.  This  disposition  of 
the  subject  is,  so  far  as  I  know,  novel,  but  is  not  without  argu- 
ment in  its  favor.  In  Nebraska  a  license  fee  of  $1,U(X)  is  also 
required. 

In  Wisconsin  and  Nebraska,  statutes  have  been  passed 
against  *'  treating"  at  bars  and  saloons.  In  Wisconsin,  the  act 
has  been  held  unconstitutional  by  the  supreme  court,  perhaps 
as  being  in  contravention  of  inalienable  rights. 

That  the  liquor  traffic  needs  to  be  regulated  by  law,  is  not 
to  be  doubted.  The  evils  arising  from  intemperance  are  un- 
happily too  well  known.  That  barkeepers,  as  such,  have  but 
few  rights  that  are  entitled  to  respect,  will  not  probably  be 
denied.  But  how  far,  after  all,  intemperate  legislation  will 
succeed  in  the  suppression  of  intemperate  drinking,  is  a  ques- 
tion that  still  remains  to  be  answered.     That  extreme  laws  on 
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the  subject,  however  fruitful  in  litigation,  ill-blood,  and  expense, 
do  mattrrially  diminish  the  consumption  of  liquor,  has  not  yet 
been  proved.  The  precedent  Ihey  generally  establish,  of  a 
penal  law,  only  spasmodically  and  occasionally  enforced,  and 
the  habitual  violation  of  which  is  justified  by  a  considerable 
portion  of  the  community,  may  well  be  deprecated.  The  use 
of  stimulants  has  been  almost  universal  in  the  history  of  the 
world,  and  is  not  likely  to  be  terminated  by  legislation. 
MiMer  means  may  probably  be  found  as  effectual  in  the  sup- 
pression of  intemperance,  as  of  other  vices. 

The  subject  of  what  is  commonly  called  "  woman's  rights" 
has  not  failed  to  receive  even  more  than  its  usual  attention. 

In  Nebraska,  a  constitutional  amendment  extending  to 
women  the  full  right  of  suffrage  has  been  submitted  by  the 
legislature  to  the  people,  but  has  not  yet  beefi  voted  on. 

In  Vermont,  women  have  been  made  eligible  to  school  oflSces, 
and  entitled  to  vote  in  school  elections,  and  are  empowered  to 
assign  life  insurances  effected  in  their  favor  by  their  husbands. 
And  a  married  woman  carrying  on  business  in  her  own  name, 
is  made  capable  of  suing  and  being  sued  in  the  same  manner  as 
if  unmarried ;  executions  to  be  levied  on  her  separate  property. 

In  Wisconsin,  a  married  woman  is  authorized  to  sue  in  her 
own  name  for  personal  injuries  received,  and  to  have  and  con- 
trol the  damages  recovered,  as  her  separate  property. 

In  Rhode  Island,  her  right  of  choice  has  been  enlarged  by 
the  repeal  of  the  restriction  against  intermarriage  with  negroes. 

In  Missouri,  the  wife  is  authorized  to  file  her  claim  to  the 
land  occupied  by  her  husband  as  a  homestead — not  exceeding 
$1,500  in  value — after  which  the  husband  is  debarred  from 
disposing  of  it  in  any  way  whatever,  any  sale  or  mortgage 
being  declared  void  in  toto,  unless  concurred  in  by  the  wife. 

In  Connecticut,  it  has  been  enacted  that  a  husband  neglecting 
to  support  his  wife  shall  be  sent  to  the  workhouse. 

In  Colorado,  failure  by  the  husband  to  provide  for  the  wife 
for  the  period  of  one  year  entitles  her  to  a  divorce. 
10 
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In  New  Jersey  and  Mississippi,  she  is  made  a  witness  in  her 
own  behalf  in  proceedings  for  divorce. 

By  a  recent  act  in  Mississippi,  married  women  are  relieved 
from  all  the  disabilities  of  matrimony,  and  are  placed  on  the 
same  footing  in  all  respects  as  if  unmarried,  so  far  as  concerns 
property,  contracts,  business,  and  the  right  to  sue  and  be  sued. 
The  woman  is  made  entirely  independent  of  her  husband,  may 
contract  with  him,  sue  him,  and  be  sued  by  him,  and  may  tes- 
tify against  him  in  her  own  behalf.  They  cannot,  however,  sue 
each  other  for  services  rendered,  which  seems  to  be  the  only 
exception  that  mars  the  symmetry  of  the  act. 

While  something  has  been  done  to  increase,  nothing  has  been 
done,  so  far  as  I  have  observed,  to  diminish  the  facilities  or  the 
causes  for  divorce,  or  to  indicate  what  proceeding,  under  Amer- 
ican law,  shall  be  sufficient  to  constitute  a  marriage.  Though 
in  Missouri  and  Rhode  Island,  marriage  licenses  have  been 
made  requisite,  under  a  penalty,  not  against  the  party,  but 
against  the  officiating  clergyman  or  magistrate. 

In  Michigan,  it  has  been  enacted  that  an  illegitimate  child 
may  be  legitimated,  not  only  by  the  subsequent  marriage  of  his 
parents,  but  also  by  a  writing  executed  by  the  father  and 
recorded;  thus  putting  it  in  his  power  to  place  his  illegitimate 
children  on  the  same  footing  with  those  born  to  him  in  wedlock. 

In  Missouri,  a  feeble  blow  has  been  struck  in  behalf  of  the 
long-neglected  rights  of  man,  by  a  statute  which  exempts  the 
husband  from  liability  for  the  debts  of  the  wife,  contracted 
before  marriage. 

Modern  agitation  and  modern  legislation  on  this  subject,  ap- 
pear to  proceed  upon  the  theory  that  the  husband  is  the  antago- 
nist against  whom  the  wife  chiefly  needs  protection.  They 
tend  to  deprive  marriage  of  its  old-fashioned  sacredness,  its 
community  of  interest,  its  indissoluble  obligation.  Among  a 
certain  class  it  is  becoming  a  condition  of  "armed  neutrality," 
of  which  the  mottoes  are,  "  In  time  of  peace  prepare  for  war." 
''  Millions  for  defence,  not  one  cent  for  tribute."  A  sort 
of  qualified   partnership,   contracted   without  solemnity,  dis- 
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solved  without  cause,  barren  of  its  natural  offspring,  and 
fruitful  only  in  quarrel  and  dispute.  Appeals  from  the  decrees 
of  the  Almighty  are  rarely  successful.  The  most  enterprising 
lawyer  might  hesitate  to  advise  them.  It  may  probably  turn 
out,  after  due  experience,  that  the  welfare  of  woman  is  not  pro- 
moted, nor  her  character  elevated,  by  efforts  to  transpose  her 
sex ;  nor  by  substituting  between  her  and  her  husband  the  pro- 
tection of  ill-contrived  and  hostile  statutes,  for  that  which  ought 
to  be  afforded  by  the  consecration  of  religion,  and  the  honor  and 
affection  of  manhood. 

The  subject  of  education  has  considerably  engaged  the  atten- 
tion of  the  legislatures. 

A  very  elaborate  plan  of  public  instruction  has  been  estab- 
lished in  West  Virginia,  which  includes  the  West  Virginia 
University,  a  state  normal  school  with  several  branches,  and  a 
complete  system  of  free  common  and  high  schools.  It  disposes 
of  the  vexed  question  of  text-books,  by  specifying  in  the  act 
those  that  are  to  be  used  in  the  common  schools,  and  adding  a 
penalty  for  the  introduction  of  any  others. 

Systems  less  elaborate,  but  quite  complete,  have  been  adopted 
in  Nebraska  and  in  Michigan. 

In  Minnesota,  an  act  has  been  passed  for  the  establishment  of 
public  schools  for  higher  education,  embracing  all  branches  re- 
quisite for  admission  to  the  University  of  Minnesota;  and  also 
an  act  for  increasing  the  facilities  of  the  normal  schools.  A 
third  act  requires  "that  in  all  schools  instruction  in  the  ele- 
ments of  social  and  moral  science  shall  be  given,  including 
industry,  order,  economy,  punctuality,  patience,  self-denial, 
health,  purity,  temperance,  cleanliness,  honesty,  truth,  polite- 
ness, peace,  fidelity,  philanthropy,  patriotism,  self-respect,  hope, 
perseverance,  cheerfulness,  courage,  self-reliance,  gratitude, 
pity,  mercy,  kindness,  conscience,  reflection,  and  the  will. 
Oral  lessons  upon  one  of  these  topics  to  be  given  every  day, 
and  the  pupils  required  to  furnish  illustrations  of  the  same 
upon  the  following  morning."     If  a  high  degree  of  proficiency 
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in  all  these  virtues  shall  be  abtained  by  the  pupils  of  the  schools 
of  Minnesota,  it  will  be  a  good  state  to  live  in  when  they 
grow  up. 

In  Massachusetts,  an  act  has  been  passed  providing  for  the 
introduction  into  the  public  schools,  of  calisthenic  and  gymnastic 
exercises  and  military  drill. 

Missouri,  Nebraska,  and  Connecticut  have  passed  acts  em- 
powering cities  to  establish  libraries  at  the  public  expense;  a 
somewhat  questionable,  however  beneficial,  exercise  of  munici- 
pal power. 

In  Michigan,  a  recent  act  requires  the  establishment  in  every 
organized  township,  and  likewise  in  every  school  district  in 
which  a  two- thirds  vote  is  given  in  favor  of  it,  of  public 
libraries,  to  be  maintained  by  taxation.  The  state  board  of 
education  to  designate  and  contract  for  books,  and  the  munici- 
pal authorities  to  select  from  the  list  so  designated. 

In  Arkansas,  a  joint  resolution  has  been  passed,  declaring  the 
true  pronunciation  of  the  name  of  the  state  to  be  "-4rA»nsaw," 
instead  of  "Arkansas." 

In  Ohio,  it  has  been  provided  that  where  the  parents  of  any 
minor  children  shall  neglect  to  support  them,  habitually  ill-treat 
them,  or  allow  them  to  engage  in  begging,  the  children  may  be 
taken  from  the  parents  and  placed  in  a  suitable  orphan  asylum, 
childrens'  home,  or  with  some  benevolent  societv. 

No  state  appears  to  have  dealt  more  liberally  with  the  sub- 
ject of  education  and  charity,  than  Kansas.  Aside  from  an 
elaborate  common  and  normal  school  system,  adopted  at  the 
last  session,  provision  is  made  by  annual  legislative  appropria- 
tion for  a  state  university,  an  agricultural  college,  a  reform 
school,  the  education  of  the  blind,  of  the  deaf  and  dumb,  and 
for  the  support  of  asylums  for  the  insane,  for  idiots  and  imbe- 
ciles, for  orphans,  and  for  friendless  women. 

In  Alabama,  a  normal  school  for  colored  teachers  has  been 
provided  for  by  law.  In  West  Virginia,  provision  has  been 
made  for  the  education  in  separate  schools  of  colored  persons 
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between  the  ages  of  six  and  twenty-one.  In  Pennsylvania,  all 
distinction  on  account  of  race  or  color  in  the  public  schools  has 
been  abolished. 

Of  the  necessity  for  public  education,  and  the  benefits  of  the 
best  attainable  education,  there  can  be  no  two  opinions.  What 
is,  however,  the  best  attainable  education  for  the  mass  of  man- 
kind, may  be  another  question.  Whether  the  eflfort  to  carry 
common  school  instruction  up  to  the  standard  adopted  in  some 
states  will  result  in  the  real  benefit  of  the  average  pupil,  or 
whether  it  will  tend  to  disqualify  him  for  the  state  of  life  to 
which  it  has  pleased  God  to  call  him,  without  qualifying  him 
for  a  better  one,  may  admit  of  a  difi'erence  of  opinion.  And 
how  far  the  public  can  be  required  to  defray  the  expense  of 
higher  education,  even  to  those  to  whom  it  is  undoubtedly 
beneficial,  is  a  point,  that  in  the  present  rapid  increase  of  muni- 
cipal expenses  of  every  description,  and  the  consequent  increase 
of  taxation,  will  undoubtedly  require  attention.  That  there 
must  be  some  limit  in  this  direction  is  clear.  It  may  be  that 
it  will  be  necessary  to  find  it  in. the  plain  education  that  is  best 
adapted  to  the  plain  man. 

The  question  of  the  true  limitation  of  the  powers  of  municipal 
corporations,  is  assuming  very  great  importance.  Various 
legislation  during  the  past  year  brings  it  into  prominent  view, 
and  may  probably  give  rise  to  serious  discussion. 

The  Ohio  idea  on  this  subject,  (as  on  some  others)  is  consid- 
erably in  advance  of  the  views  that  have  hitherto  prevailed. 
A  large  number  of  acts  have  been  passed  there,  empowering 
counties,  cities,  towns,  and  villages  to  engage  in  various  enter- 
prises expected  to  be  indirectly  beneficial :  to  build  railroads, 
construct  machine  shops,  glass  houses,  buildings  for  manufac- 
turing purposes,  infirmaries,  childrens*  homes,  soldiers'  monu- 
ments, etc.;  to  purchase  toll  roads;  and  to  raise  money  for 
these  purposes  by  the  issue  of  bonds  of  the  municipality. 
Many  of  these  acts,  while  purporting  to  be  general,  really 
limit  the  authority  given  to  particular  towns;  it  being  enacted 
that  any  town  having,  by  the  census  of  1870,  a  population  of  a 
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certain  exact  number,  is  authorized,  etc.,  etc.  No  other  town 
in  the  state  than  the  one  intended  having  that  exact  population. 
And  the  secretary,  in  printing  the  acts,  designates  at  the  head 
of  each  the  town  to  which  it  applies.  If  this  is  designed  aa  an 
evasion  of  any  constitutional  restriction  upon  the  power  of  the 
legislature  to  grant  such  authority  by  other  than  general  laws, 
its  success  must  be  doubtful.  Most  of  the  acts  authorizing  the 
construction  of  railroads  have  already  been  declared  unconsti- 
tutional by  the  Supreme  Court  of  Ohio.  It  is  but  just  to  that 
tribunal,  to  anticipate  that  various  other  statutes  in  the  same 
book  will  meet  the  same  fate. 

That  the  objects  contemplated  in  these  acts  may  be  more  or 
less  beneficial,  indirectly,  to  the  municipalities,  may  be  admit- 
ted. Many  things  are  desirable  to  cities  and  towns,  as  to  indi- 
viduals, if  their  cost  can  be  aflForded.  But  there  must  be  a 
termination  somewhere  to  the  power  of  the  majority  to  create 
such  benefits  at  the  expense  of  the  minority.  And  if  the  line 
that  separates  what  is  reasonably  necessary  for  municipal  pur- 
poses from  what  is  only  desirable,  is  once  passed,  it  is  not  easy 
to  see  where  another  can  be  drawn.  If  there  be  no  limit,  an 
early  bankruptcy  must  await  many  municipalities,  since  the 
majority  of  votes  and  the  majority  of  property  are  not  usually 
found  in  the  same  hands. 

That  this  is  not  an  idle  foreboding  has  been  already  shown. 
Tennessee  has  passed  an  act  for  settling  the  indebtedness  of  the 
bankrupt,  and,  in  the  language  of  the  act,  "extinct"  city  of 
Memphis,  at  thirty-three  cents  on  the  dollar.  And  also  a  joint 
resolution  providing  for  a  board  to  devise  provisions  for  the 
surrender  of  the  charters  and  the  compromise  of  the  debts  of 
other  embarrassed  cities.  Florida  has  passed  a  similar  act. 
The  well-known  financial  condition  of  the  city  of  Elizabeth,  in 
New  Jersey,  the  inability  of  various  western  towns  to  meet 
their  liabilities  by  any  practicable  rate  of  taxation,  and  the  in- 
solvency of  at  least  one  rural  town  in  Vermont,  where  the 
value  of  the  entire  real  estate  within  its  limits  was  found  not 
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equal  to  its  indebtedness,  show  that  municipal  bankruptcy  is 
quite  possible,  and  is  not  confined  to  one  locality. 

The  subject  of  possible  excessive  taxation  did  not,  however, 
escape  the  attention  of  the  legislature  of  Ohio,  which  passed  an 
act  providing  that  the  aggregate  of  taxes  in  any  town  contain- 
ing, by  the  census  of  1870,  a  population  of  2,729,  "shall  not 
exceed  in  any  one  year  Qy*^  mills/' 

The  power  of  municipalities  to  aid  in  the  construction  of 
railroads  has  been  too  generally  aflBrmed  by  courts  of  this 
country  to  be  now  open  to  question.  But  the  results  of  ita 
exercise  have  been  so  frequently  disastrous,  that  it  is  to  be 
regretted  that  the  early  decision  of  the  Supreme  Court  of 
Michigan,  denying  the  power,  had  not  become  the  general  law 
of  the  land.  In  various  states  amendments  of  the  constitution 
have  been  within  a  few  years  resorted  to,  in  order  to  put  an  end 
to  such  enterprises  by  municipalities. 

The  Ohio  legislature,  and  that  of  Nebraska,  also  passed  acts 
authorizing  the  appropriation  by  municipalities  of  any  private 
property  for  the  use  of  the  corporation,  irrespective  of  the 
necessity,  ascertained  judicially  or  otherwise,  which  has  hitherto 
been  regarded  as  a  condition  precedent  to  the  taking  of  private 
property  for  public  use. 

A  further  illustration  of  the  views  of  the  former  legislature  on 
the  subject  of  legislative  authority,  is  found  in  an  act  which  sets 
forth  that  certain  named  sureties  on  an  oflBcial  bond  have  paid 
a  liability  incurred  by  the  principal,  under  such  circumstances 
as  to  give  them  no  right  of  action  for  contribution  against  their 
co-sureties,  and  proceeds  to  confer  such  right  of  action  upon 
them ;  thus  giving  by  statute  to  one  man  a  right  of  action 
against  another,  which  did  not  otherwise  exist.  If  this  power 
can  be  supported,  it  is  probable  that  many  applications  for  its 
exercise  will  arise. 

In  Missouri,  an  act  has  been  passed,  making  cities  liable  for 
the  destruction  of  private  property  by  mobs,  and  making  mem- 
bers of  the  mob  liable  to  the  city  for  the  damages  sustained. 
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In  Vermont,  the  statute  which  has  existed  there,  as  in  raost 
of  the  New  England  states,  from  a  very  early  period,  making 
towns  liable  for  special  injuries  sustained  in  consequence  of 
defects  in  the  highways,  has  been  repealed.  The  repeal  was 
induced  by  the  many  exaggerated  and  fraudulent  claims  of  that 
character  that  towns  were  subjected  to. 

In  Massachusetts,  an  excelK  nt  provision  to  exempt  mortgage 
property  from  double  taxation  has  been  adopted,  under  which 
the  taxation  of  mortgaged  real  estate  is  apportioned  in  the  town 
where  the  land  is  situated,  between  the  mortgagor  and  the 
mortgagee,  the  latter  being  taxed  to  the  amount  of  his  mort- 
gage as  for  an  ownership  in  the  land  itself. 

In  Vermont,  a  very  stringent  tax  law  has  been  adopted,  re- 
quiring a  minute  disclosure  under  oath  of  all  property,  under 
penalty  of  having  the  list  doubled  by  the  assessors.  The 
immediate  result  has  been  a  very  large  increase  of  the  assessed 
property  of  the  state.  Whether  it  will  turn  out  that  the  in- 
crease is  permanent,  and  whether  the  rate  of  taxation  will  be 
ultimately  thereby  diminished,  are  questions  that  remain  to  be 
determined.  Experience  has  usually  shown  that  severe  taxa- 
tion of  that  species  of  property  which  can  readily  be  withdrawn 
from  the  jurisdiction,  leads  in  the  end  to  the  flight  of  the 
property,  rather  than  to  an}^  permanent  increase  in  revenue ; 
and  that  the  rate  of  taxation  is  not  in  the  long  run  reduced  by 
an  increase  in  the  amount  of  property  assessed. 

In  New  York,  vessels  registered  in  the  port  of  New  York, 
owned  by  American  citizens  or  by  New  York  corporations,  en- 
gaged in  ocean  commerce  between  American  and  foreign  ports, 
are  exempted  from  taxation.  And  such  corporations,  all  of 
whose  vessels  are  so  engaged,  are  exempted  from  all  taxation 
for  fifteen  years. 

Suits  by  taxpayers  have  been  authorized  in  New  York 
against  municipal  officers,  to  prevent  illegal  official  acts,  waste 
of  or  injury  to  public  funds  or  property,  the  allowance  of  fraud- 
ulent claims,  and  to  open  collusive  judgments;  and  colluding 
officials  may  be   adjudged    personally  responsible   for   claims 
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fraudulently  allowed ;  all  municipal  books,  vouchers,  etc.,  etc., 
to  bo  public  records,  open  to  the  inspection  of  the  taxpayers. 

Tennessee  has  passed  an  act  to  pay  off  her  stote  debt  by  the 
issue  of  a  long  bond  at  three  per  cent,  for  the  principal  and 
arrears  of  interest. 

Minnesota  has  also  provided  for  the  tender  to  her  creditors, 
holding  the  railroad  bonds  of  that  state,  of  fifty  per  cent,  of 
their  claims,  by  the  issue  of  new  bonds,  provided  the  other  half 
of  the  debt  be  released.  The  act  is  subject  to  the  opinion  of 
the  Supreme  Court  as  to  its  constitutional  validity ;  and  if  the 
opinion  should  be  such  as  to  require  it,  the  act  is  to  be  submit- 
ted to  the  people  for  ratification.  Such  a  forced  compromise  of 
the  debts  of  a  sovereign  and  prosperous  state  would  be  an  in- 
effaceable blot  upon  her  fame,  through  all  the  great  and  growing 
future  before  her.  Let  us  hope  that  this  step  is  but  an  instal- 
ment toward  the  final  payment  of  the  uttermost  farthing. 

The  important  field  of  railway  transportation,  so  fertile  in 
dispute,  has  produced  the  usual  annual  crop  of  legislation. 

Nebraska  has  passed  an  act  providing  that  no  railroad  com- 
pany shall  charge  higher  rates  on  freight  than  was  charged  on 
the  lat  of  November,  1880,  nor  a  greater  sum  for  any  specific 
distance  than  it  demands  for  a  greater  distance;  or  grant  to 
any  person,  upon  the  transportation  of  freight,  any  secret  rate, 
drawback,  or  undue  advantage;  or  charge  for  the  same  service 
to  any  person  a  greater  or  less  sum  than  is  charged  to  any 
other  person ;  and  that  equal  terms,  facilities,  and  accommoda- 
tions for  transportation  and  handling  of  freight,  and  for  the  use 
of  buildings  and  grounds,  shall  be  given  to  all  persons. 

A  joint  resolution  has  also  been  adopted  in  the  same  state, 
requesting  Congress  to  enact  laws  against  unjust  discrimination 
and  excessive  charges  by  railroads,  which  it  is  declared  are 
"fast  becoming  powerful  monopolies,  and  are  being  operated 
in  many  cases  to  the  detriment  of  our  citizens,  who  are  in  a 
large  majority,  by  location,  compelled  to  patronize  points  not 
competing." 
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Similar  joint  resolutions  have  been  passed  in  West  Virginia 
and  Tennessee. 

In  Maine,  an  act  has  been  passed,  prohibiting  railroads  from 
demanding  or  receiving  of  any  railroad  higher  rates  of  freight 
or  fare  than  it  demands  or  receives  of  anv  other  railroad:  re- 
quiring  equal  advantages  to  be  given  by  all  railroads  to  all 
others,  and  extending  the  provisions  of  previous  general  stat- 
utes on  the  subject. 

In  Rhode  Island,  it  has  been  enacted  that  no  greater  fare 
shall  be  collected  of  passengers  in  the  cars  than  is  charged  at 
the  ticket  office. 

In  Missouri,  an  act  requiring  every  railroad  to  maintain  at 
every  intersection  with  any  other  railroad  a  depot  and  waiting 
rooms,  to  be  kept  warm,  lighted,  and  open  for  the  use  of  pas- 
sengers. To  give  public  notice  of  the  regular  time  of  starting 
and  running  its  cars;  to  furnish  sufficient  accommodation  for 
the  transportation  of  all  passengers,  baggage,  mails,  and  ex- 
press freight  that  shall  be  offered  for  transportation  at  the  place 
of  starting,  at  the  junction  of  other  roads,  and  at  the  several 
stopping  places;  to  stop  all  passenger  trains  at  the  junction  or 
intersection  of  other  roads  long  enough  to  allow  the  transfer  of 
passengers,  etc.,  from  connecting  trains,  and  to  receive  all  pas- 
sengers and  freight  from  connecting  or  intersecting  trains. 
They  are  further  required,  at  all  towns  having  a  population  of 
200,  or  more,  to  maintain  switches  and  freight  houses  for  the 
receipt  and  delivery  of  freight,  and  to  stop  at  least  one  train 
daily  thereat  to  receive  and  unload  freight.  And  to  receive 
and  deliver  all  freight  at  the  crossings  and  junctions  of  all 
other  intersecting  railroads,  canals,  and  navigable  rivers. 

Other  acts  in  the  same  state  require  the  counting  by  railroad 
agents  of  all  animals  shipped  as  freight,  and  upon  neglect  or 
refustal,  the  railroad  company  are  made  liable  for  the  number 
of  animals  specified  in  the  bill  of  lading,  according  to  the  ship- 
per's count.  That  whenever  any  shipper  shall  hire  cars  from 
a  company,  he  shall  have  the  right  to  put  into  the  cars  two  or 
more  species  of  live  stock,  or  different  kinds  of  grain,  or  dif- 
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ferent  articles  of  commerce,  without  any  greater  price  than  is 
charged  when  only  one  species  of  such  freight  is  shipped.  A.nd 
that  all  railroad  companies  shall  furnish  at  all  stations  a  suffi- 
cient number  of  double-deck  cars  for  the  shipment  of  sheep,  to 
supply  the  demand,  and  shall  allow  shippers  to  load  both  decks 
with  sheep  to  the  extent  of  20,000  pounds,  at  no  greater  rate 
for  the  double-deck  car  than  the  legal  rate  of  freight  allowed 
for  stock. 

A  recent  act  in  Michigan  requires  that  grain  transported  by 
rail  shall  be  delivered  at  the  place  of  business  of  consignees 
when  situated  upon  the  railroad  track;  and  that  the  companies 
shall  allow  connecting  tracks  to  be  laid  by  those  requiring 
them. 

In  Connecticut,  railroads  are  made  liable  for  fires  communi- 
cated by  their  locomotives. 

In  Wisconsin,  Maine,  and  Nebraska,  acts  have  been  passed 
making  railroad  companies  liable  for  the  wages  due  from  con- 
tractors to  workmen  in  their  employ  upon  the  railroad.  And 
in  Nebraska  a  lien  is  given  upon  the  road  for  such  services, 
continuing  for  two  years. 

In  Maine,  it  has  been  enacted  that  buildings  of  railroad  cor- 
porations, on  all  lands  and  fixtures  outside  of  the  located  right 
of  way,  shall  be  subject  to  taxation  by  the  cities  and  towns  in 
which  they  are  situated,  and  in  lieu  of  all  other  taxes,  every 
corporation  is  required  to  pay  to  the  state  an  annual  excise  tax, 
calculated  upon  its  gross  receipts,  which  is  divided  by  the  state 
treasurer  among  tjie  cities  and  towns  proportionately. 

In  Colorado,  it  is  provided  that  if  payment  of  any  claim 
against  a  railroad  company  for  overcharge  or  damages  is  re- 
fused, and  suit  upon  it  is  brought,  the  plaintifi^,  if  he  recovers 
more  than  was  tendered  to  him,  shall  also  recover  a  penalty 
of  f$100  for  each  month  since  payment  was  demanded. 

In  Texas,  baggage  smashing  has  been  made  a  misdemeanor. 
In  Alabama,  an  elaborate  statute  for  the  regulation  of  rail- 
ways has  been  passed,  containing  some  very  rigid  provisions. 
More  than  a  just  compensation  is  declared  extortion  and  pun- 
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ished  by  fine,  and  all  discrimination  between  freighters  is  pro- 
hibited. Whether  such  extortion  or  discrimination  has  taken 
place,  is  made  a  question  for  a  jury.  Approval  of  rates  by  the 
railroad  commissioners  is  only  prima  facie  evidence  that  the 
rates  are  not  extortionate,  but  is  suflScient  to  exempt  from  the 
penalty.  The  tariff  of  freight  is  required  to  be  published  ;  and 
any  rebate  or  reduction  in  favor  of  any  individual  is  marie  a 
misdemeanor  as  to  both  parties,  and  punishable  by  fine.  A 
railroad  commission  of  three  is  established,  to  be  appointed  by 
the  governor,  out  of  nine  nominated  by  the  senate.  The  com- 
mission is  to  revise  all  tariffs,  to  hear  complaints  against  UiviSs 
approved,  and  to  require  changes  therein.  The  commissioners 
are  to  examine  the  books  of  the  company  on  the  application  of 
one-fiftieth  of  shareholders,  or  an  equal  amount  of  bondholders, 
and  may  publish  the  result. 

On  the  other  hand,  in  Arkansas,  Nebraska,  Missouri,  and 
Minnesota  almost  unlimited  powers  have  been  given  to  rail- 
roads for  the  purpose  of  consolidating  with,  purchasing,  leasing, 
or  forming  connections  with  other  railroads  in  those  states; 
evincing  as  much  of  a  disposition  to  create  powerful  monopolies, 
as  is  found  in  some  other  states  to  suppress  them. 

In  New  Jersey,  railroads  have  been  authorized  to  construct, 
acquire,  and  operate  lines  of  telegraph  for  commercial  and 
public  uses. 

Various  regulations  affecting  public  safety  on  railroads  have 
been  before  mentioned. 

This  whole  subject  is  fraught  with  infinite,  and  it  is  to  be 
feared,  increasing  difficulty.  The  railways,  on  the  one  hand, 
have  become  indispensable  to  the  transaction  of  every  descrip- 
tion of  business.  On  the  other  hand,  their  power,  their  vast 
accumulation  of  capital  and  influence,  the  disregard  some  of 
them  have  occasionally  manifested  for  the  public  convenience, 
and  the  irritating  discriminations  they  have  imposed,  have  fur- 
nished facile  material  to  the  demagogue  with  which  to  inflame 
public  sentiment  against  them. 
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It  is  easy  to  see  that  this  controversy,  on  which  we  are  just 
entering,  may  have  very  serious  results.  They  are  to  be  ob- 
viated, if  at  all,  as  the  mischiefs  of  most  quarrels  are,  by 
mutual  forbearance.  It  is  for  the  public  to  consider  the  great 
benefits  derived  from  these  corporations,  and  their  fair  title  to 
a  remuneration  commensurate  with  the  large  capital  employed 
and  the  great  risk  run,  and  to  remember  that  any  serious  em- 
barrassments of  those  interests  must  react  with  tenfold  force 
upon  the  business  of  the  country.  And  it  is  for  railroad  man- 
agers, on  their  side,  to  bear  in  mind,  that  while  the  public  is  a 
patient  animal,  slow  to  be  roused,  and  unwieldy  in  getting  into 
action,  its  vengeance  is  very  dangerous,  and  quite  likely  to 
proceed  to  unreasonable  extremes.  They  should  beware  of 
grasping  at  too  much,  either  in  money  or  in  power,  and  avoid 
especially  carrying  on  a  competition  with  rival  routes  by  means 
calculated  to  irritate  the  public.  Moderation,  justice,  and 
caution  may  be  found  their  best  protection  and  their  truest 
interest. 

On  the  subject  of  agriculture,  various  legislation  has  taken 
place.  EflBcient  laws  have  been  adopted  in  Illinois,  Vermont, 
Kansas,  Delaware,  and  Tennessee  to  prevent  the  spread  of  con- 
tagious diseases  among  cattle.  The  power  asserted  in  some  of 
them,  to  prevent  importation,  or  transportation  of  cattle  from 
infected  districts;  to  slaughter  those  that  are  infected  or  have 
been  exposed,  and  to  place  infected  districts  under  quarantine, 
is  perhaps  a  strong,  but  undoubtedly  constitutional  and  bene- 
ficial exercise  of  the  power  of  the  government  over  private 
property  in  cases  of  necessity. 

In  Michigan,  similar  provision  has  been  made  for  the  de- 
struction of  infected  bees,  by  order  of  commissioners  to  be 
appointed  on  petition  by  the  judges  of  probate.  And  also  for 
the  prevention,  in  the  same  manner,  of  the  spread  of  certain  dis- 
eases in  fruit  trees. 

Provisions  adopted  in  Illinois,  Nebraska,  Michigan,  and 
Maine  for  the  drainage  of  land  by  the  construction  of  drains  by 
the  public  authorities,  at  the  instance  of  petitioners  in  interest, 
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across  the  lands^  and  at  the  expense  of  those  made  defendauts 
in  such  proceedings,  may  perhaps  be  sustained  on  the  score  of 
public  necessity,  but  may  not  be  entirely  free  from  question  in 
respect  to  their  validity. 

In  South  Carolina,  considerable  inducements  in  encourage- 
ment of  immigration  have  been  provided,  by  returning  to  immi- 
grants all  taxes  collected  of  them,  for  five  years  after  taking  up 
their  residence  in  the  state,  except  a  two  mill  school  tax, 
but  not  exceeding  in  the  whole  the  sum  of  $1,500.  And 
a  very  liberal  homestead  act  has  been  adopted  in  the  same 
state,  under  an  amendment  of  the  constitution  for  that  purpose, 
by  which  $1,000  in  land  and  $500  in  personal  property,  to 
each  head  of  a  family,  are  exempted  from  mean  or  final  pro- 
cess, except  upon  obligations  contracted  for  the  purchase  of  the 
same. 

A  homestead  law  has  also  been  adopted  in  Missouri,  exempt- 
ing a  homestead  to  the  value  of  $1,500. 

In  Wisconsin,  the  stealing  of  standing  timber  has  been  made 
larceny. 

In  Minnesota  and  Colorado,  acts  to  encourage  the  planting  of 
timber  have  been  adopted. 

In  Michigan,  it  is  provided  that  for  the  planting  of  shade 
trees  or  water  troughs  in  the  highway,  an  allowance  out  of  his 
taxes  shall  be  made  to  the  land  owner;  and  that  shade  trees  in 
the  highway  shall  not  be  cut  down  without  the  owner's  consent, 
except  in  cases  of  necessity.  In  the  same  state  a  joint  resolu- 
tion was  adopted  requesting  the  governor  to  designate  a  day  in 
each  year,  to  be  known  as  "Arbor  Day,"  to  be  devoted  to  the 
planting  of  trees. 

In  Colorado,  an  act  providing  means  of  irrigation  has  been 
passed. 

In  Ohio,  a  statute  provides  for  the  punishment  of  fraud  in  the 
sale  of  fertilizers. 

In  New  York,  a  state  entomologist  is  provided  for,  whose 
duty  it  is  to  give  attention  to  insects  destructive  to  agriculture. 


ADDRESS  OF  EDWARD  J.  PHBLPS.  163 

In  New  Jersey  and  Michigan,  bounties  have  been  authorized 
for  the  raising  of  sugar,  jute,  flax,  hemp,  etc. 

The  queer  vagaries  of  legislation  would  furnish  of  them- 
selves an  entertaining  chapter,  if  amusement  were  the  object 
of  this  dull  paper.  Some  of  them  have  been  already  mentioned. 
In  one  state  it  is  provided,  that  in  case  of  trespass  upon  lands, 
the  plaintiiF  may  waive  the  tort  and  sue  in  assumpsit.  What 
cause  of  action  it  is  supposed  would  be  left,  after  "  waiving  the 
tort,"  and  why  the  action  should  be  assumpsit,  in  preference  to 
the  equally  appropriate  remedies  of  qico  warranto^  or  covenant 
broken,  is  not  apparent.  Perhaps  the  law-makers  thought  the 
action  could  be  sustained  upon  the  implied  promise  in  the 
original  social  compact,  that  every  man  should  refrain  from 
forcible  injury  to  his  neighbor.  Or  possibly  some  jurist  had 
commenced  an  action  of  assumpsit  to  recover  for  a  trespass, 
and  a  special  statute  was  necessary  to  overcome  the  prejudice 
of  the  court  against  it. 

The  criminal  law  of  the  same  state  has  been  improved,  by 
conferring  on  justices  of  the  peace  the  power  to  punish  those 
who  shall  be  guilty  of  being  "disorderly  persons."  What 
manner  or  degree  of  delinquency  would  render  one  a  "disor- 
derly person"  is  not  pointed  out  in  the  act,  and  is  wisely  left  to 
the  discretion  of  the  justices.  Probably  an  "  unfit  and  desart- 
less  man"  would  come  clearly  within  the  statute. 

In  another  state,  a  special  statute  relieves  one  P.  H.  from  all 
the  disabilities  of  non-age.  How  far  advanced  in  life  the  young 
gentleman  had  become,  who  is  thus  released  from  the  thraldom 
of  parental  control  and  from  the  rules  of  law  aflecting  other 
minors,  I  have  not  been  able  to  learn.  He  is  doubtless  the 
pioneer  in  a  new  enterprise  in  social  reform,  in  behalf  of  the 
rights  of  infants,  of  which  we  may  hear  more  hereafter. 

Those  interested  in  the  "Apocrypha"  will  be  pleased  to  learn, 
that  in  one  state,  provision  has  been  made  by  law  for  the  erec- 
tion of  "subordinate  tents  of  the  Maccabees  of  the  world." 
In  another,  a  joint  resolution  sets  forth,  that  certain  distin- 
guished citizens  and  a  certain  able  newspaper  correspondent 
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are  about  to  visit  Europe,  and  requests  the  governor  to  issue  to 
them  a  commission  to  represent  the  industries  of  the  state,  and 
to  collect  information  al  their  own  expense.  Perhaps  the 
object  might  be  better  attained  by  general  acts,  conferring  on 
all  our  distinguished  citizens  who  are  about  to  explore  Europe, 
similar  oflScial  authority,  and  thus  relieve  them  while  abroad, 
from  the  humiliation  of  private  life. 

In  the  department  of  general  jurisprudence,  various  altera- 
tions have  been  made,  many  of  them  departures  of  questionable 
advantage  from  the  old  common  law. 

In  West  Virginia  and  Michigan,  parties  in  civil  actions  are 
made  witnesses ;  and  in  the  former  state,  confessions  to  clergy- 
men and  physicians  are  protected  from  disclosure.  This  ought 
to  be  everywhere  the  law — at  least  as  far  as  physicians  are 
concerned. 

In  Connecticut,  declarations  of  deceased  persons  have  been 
made  evidence  in  actions  by  or  against  their  representatives. 

In  Vermont  and  Michigan,  the  records  of  the  United  States 
Signal  Service  have  been  made  admissible  in  evidence.  And  in 
Wisconsin,  comparison  of  handwriting  in  question  with  other 
proved  handwriting  of  a  party,  is  allowed  to  be  made  by  the 
jury.  • 

In  Michigan,  a  new  system  of  the  descent  of  property  has 
been  established,  too  elaborate  to  be  recited  here.  Its  principal 
changes  (among  others)  from  the  usual  manner  of  descent,  are 
in  giving  the  widow,  where  there  are  no  children,  a  life  estate 
in  the  whole  property,  with  remainder  to  the  father  of  the 
intestate;  in  postponing  the  inheritance  of  the  mother  to  that 
of  the  brothers  and  sisters ;  and  in  making  the  husband  the 
h«ir  of  bis  wife,  in  default  of  issue,  parents,  and  collaterals. 

In  Illinois,  it  is  enacted  that  in  any  deed  conveying  an  estate 
in  fee  simple,  the  words  "grant,  bargain,  and  sell"  shall  be 
adjudged  an  express  covenant  of  an  estate  in  fee,  against 
encumbrances,  and  for  quiet  enjoyment,  unless  limited  by  other 
express  words  in  the  deed. 
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In  Michigan,  the  same  effect  is  given  to  the  word  "  warrant ; " 
and  the  word  "heirs"  in  a  conveyance  is  declared  not  necessary 
to  create  an  estate  of  inheritance. 

In  Mississippi,  seals  on  bonds  and  other  instruments  have 
been  dispensed  with,  and  they  are  mada  operative,  according  to 
the  intent  of  the  maker,  as  fully  as  if  seals  were  affixed. 

In  Connecticut,  the  acquisition  of  an  easement  over  land  by 
adverse  use  is  prevented,  when  written  notice  by  the  owner  of 
the  land,  that  such  right  is  disputed,  is  served  upon  the  party 
using  the  easement,  and  recorded. 

In 'Vermont,  the  insolvency  act  of  1876,  not  very  intelligible 
before,  has  been  still  further  obscured  by  numerous  improve- 
ments. The  principal  value  of  such  enactments  appears  to  be, 
to  point  out  the  necessity  of  a  permanent  national  bankrupt  law. 

In  Tennessee,  special  preferences  in  assignments  for  the  benefit 
of  creditors  have  been  prohibited. 

In  Massachusetts  and  Michigan,  standard  forms  of  fire  policies 
have  been  prescribed,  and  all  others  precluded. 

In  New  York,  it  has  been  enacted  that  if  any  state  imposes 
restrictions  upon  the  transactions  within  its  limits,  of  insurance 
companies*organized  under  the  laws  of  other  states,  which  are 
more  onerous  than  those  imposed  by  the  laws  of  the  state  of 
New  York,  the  courts  of  New  York  shall  not  entertain  a  suit 
upon  a  policy  issued  by  a  company  organized  under  the  laws  of 
New  York,  where  the  loss  occurred,  or  the  life  insured  termi- 
nated, within  such  state.  How  far  such  an  act  may  be  open  to 
constitutional  objections  will  remain  to  be  considered,  after  it 
shall  have  been  ascertained  precisely  what  it  means. 

In  another  act  in  New  York,  it  is  provided  tbat  the  bond  of 
a  corporation  organized  for  the  purpose  of  executing  official 
bonds  as  surety,  may  be  accepted  in  such  cases. 

Good  Friday  has  been  made  a  legal  holiday  in  New  York, 
but  a  bill  to  further  the  cause  of  religion  by  legalizing  lotteries 
at  church  fairs,  failed  to  become  a  law. 
11 


166  AMERICAN  BAB  ASSOCIATION. 

In  Michigan,  Christmas,  Thanksgiving,  and  fast  days,  New 
Year's  Day,  Washington's  Birthday,  the  Fourth  of  ouXy,  and 
Decoration  Day,  are  made  public  holidays. 

In  New  York, .  hotel  accommodations  have  been  rendered 
more  pleasant,  by  an  act  providing  that  no  guest  shall  be  ex- 
cluded therefrom  on  account  of  race,  creed,  or  color.  Im- 
pecuniosity  seems  therefore  to  be  the  only  disqualification  in 
that  state,  for  residence  in  a  hotel.  Some  limit  has,  however, 
been  placed  on  the  extent  to  which  a  person  may  lawfully  render 
himself  socially  disagreeable,  by  enacting  that  the  use  of  vitriol, 
or  other  corrosive  substance  for  that  purpose,  shall  be  felony. 
In  Tennessee,  a  very  marked  discrimination  has  been  declared 
by  statute  against  that  class  of  travellers  known  as  "tramps," 
under  which  it  would  appear  that  an  innkeeper  might  safely 
exclude  such  a  guest,  no  matter  how  objectionable  his  race, 
creed,  or  color  might  be.  And  in  Vermont,  an  act  has  been 
passed  prescribing  the  qualifications  necessary  to  constitute  a 
lawful  tramp,  so  as  to  entitle  him  to  the  various  advantages 
provided  by  statute  for  those  standing  in  that  relation. 

In  Ohio,  liens  have  been  given  upon  steamboats  for  supplies, 
insurance,  wharfage,  and  for  damages  to  the  person  or  property 
of  passengers,  or  employees,  by  the  captain  or  any  officer.  And 
in  Michigan,  a  lien  is  given  upon  logs,  timber,  posts,  ties,  and 
other  forest  products,  in  favor  of  those  employed  as  laborers  in 
getting  them  out;  thus  giving  another  step  forward  to  the 
American  idea,  of  circumstantial  liens,  without  possession,  in 
favor  of  one  man  upon  the  property  of  another. 

A  provision  has  been  made  in  Ohio  and  Florida,  for  limited 

partnerships,  wherein  partners  are  not  liable,  personally,  for  the 

debts  of  the  firm. 

In  New  Jersey,  a  former  law  required  all  indictments  to  be 

found  within  two  years  after  the  crime  was  committed.  In 
1879  the  act  was  altered  by  allowing  indictments  for  malfeas- 
ance in  office  to  be  found  within  five  years  after  the  offence.  It 
has  been  recently  held  by  the  Court  of  Appeals  in  New  Jersey, 
that  this  act,  so  far  as  applicable  to  offences  committed  before 
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the  passage  of  the  act,  and  where  an  indictment  was  found  more 
than  '.  vo,  and  less  than  five,  years  after  the  offence,  was  an  ex 
post  facto  law,  and  void. 

In  Connecticut,  it  has  been  provided  that  judges  of  the  courts 
shall  be  paid,  in  addition  to  their  salary,  the  expenses  incurred 
in  the  discharge  of  their  duty,  and  that  they  shall  not  act  as 
referees. 

In  New  York,  the  salary  of  a  deceased  judge  of  the  Supreme 
Court  is  to  be  continued  to  his  widow  for  the  remainder  of  the 
oflBcial  year  in  which  he  died. 

In  Michigan,  the  judges  are  required  to  furnish  the  reporter 
with  a  syllabus  of  each  opinion  for  publication.  And  provision 
is  made  for  the  republication  of  such  of  the  Michigan  reports 
as  are  out  of  print.  In  the  same  state,  a  general  law  for  the 
incorporation  of  bar  associations  has  been  passed. 

The  subject  of  admission  to  the  bar  has  engaged  the  attention 
of  several  legislatures. 

In  the  stat6  of  New  York,  an  act  suspends  for  another  year 
the  rules  for  admission  of  attorneys  and  counsellors,  adopted  by 
the  Court  of  Appeals  under  the  statute  of  1877.  By  those  rules, 
one  year's  study  in  a  law  office  was  required  of  graduates  of  a 
law  school  before  admission  as  attorneys,  and  two  years'  practice 
as  attorneys  before  admission  as  counsellors.  The  legislature 
has  by  annual  act  ever  since  their  adoption,  suspended  these 
rules,  thus  enabling  the  graduates  of  law  schools  to  obtain  ad- 
mission as  attorneys  and  counsellors  on  production  of  their 
diplomas,  as  was  authorized  by  the  law  in  force  prior  to  1877. 

In  Michigan,  it  has  been  enacted  that  any  citizen  of  good 

moral  character,  and  twenty-one  years  of  age,  may  be  admitted 

to  the  bar,  upon  passing  an  examination  conducted  in  open 

court. 

This  subject  is  of  great  and  increasing  importance.     If  the 

high  character  that  has  distinguished  the  American  bar  is  to 

be  maintained  in  the  future,  it  must  be  done  by  keeping  up  the 

standard  of  legal  education.     It  is  to  be  borne  in  mind,  that 

the  demands  upon  the  knowledge  and  resources  (Jf  the  profession 
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are  far  greater  than  they  were  fifty  years  ago.  Jurisprudence 
has  a  larger  learning,  and  a  far  wider  field,  than  it  had  when 
an  able  lawyer  might  pass  his  life  in  dealing  with  the  compara- 
tively few  and  simple  topics  of  his  own  immediate  locality. 

I  hope  the  day  is  not  distant  when  a  regular  course  of  study 
at  a  law  school  will  be  made  indispensable  to  admission  to  the 
bar.  A  corresponding  course  is  already  necessary  to  the  phy- 
sician, if  he  desires  to  claim  regular  standing  among  his  brethren, 
and  is  fast  becoming  a  legal  requisite  to  a  license  to  practice 
medicine  at  all.  It  is  as  reasonable  to  require  it  of  one  pro- 
fession as  of  the  other.  Existing  law  schools  furnish  ample 
facilities.  Others  can  readily  be  created  as  fast  as  they  are 
required.  The  subject  might  be  much  further  pursued,  but  it 
would  be  unnecessary.  The  Association  have  already  taken  it 
in  hand.  It  has  been  presented  by  the  distinguished  gentlemen 
who  compose  your  standing  committee,  with  cogency  of  reason 
and  fulness  of  learning,  and  wmU  doubtless  further  engage  your 
attention.  I  may  be  permitted  to  add,  that  for  one,  I  concur 
in  the  general  views  of  the  committee  as  heretofore  expressed. 
And  I  trust  that  the  discussion  of  the  subject  will  not  cease, 
until,  upon  due  and  thoughtful  deliberation,  the  Association  shall 
see  its  way  to  the  high  ground  on  this  subject,  which  I  am  sure 
all  its  members  would  be  glad  to  be  able  to  maintain. 

In  Mississippi,  an  important  change  has  been  made  in  the 
manner  of  summoning  jurors.  By  the  former  law,  all  male 
citizens  between  the  ages  of  twenty-one  and  sixty,  who  were 
householders  or  freeholders,  were  placed  on  the  jury  list.  The 
recent  law  requires  the  supervisors  to  select  for  the  jury  list 
those  persons  only  who  are  of  good  intelligence,  sound  judgment, 
and  fair  character. 

In  Ohio,  an  act  regulating  challenges  of  jurors  has  been 
adopted.  It  has  been  made  a  ground  of  challenge,  among  others, 
that  a  juryman  is  of  kin  to  an  attorney  in  the  case ;  or  is  a 
party  to  another  action  in  the  same  court  in  which  any  attorney 
in  the  case  is  employed ;  or  has  served  as  a  talesman  in  any 
court  in  the  same  county  within  twelve  months. 
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This  somewhat  enlarges  the  common  law  ground  of  challenge 
to  jurors,  but  so  far  as  it  tends  to  diminish  the  employment 
of  those  exemplary  citizens  who  are  accustomed  to  attend  court 
for  the  purpose  of  getting  summoned  in  that  capacity,  the 
effect  will  undoubtedly  be  salutary. 

In  Nebraska,  an  act  prohibits  the  summoning  of  any  person 
as  a  juror  oftener  than  once  in  two  years. 

Doubtless  the  most  important  legislation  of  the  year  is  to  be 
found  in  the  adoption  in  New  York  of  the  penal  and  political 
codes.  These  statutes  have  been  very  long  under  consideration, 
and  have  enlisted  in  their  preparation  much  labor,  ability,  and 
learning.  They  have  given  rise  to  great  difference  of  opinion, 
and  to  a  discussion  in  print,  in  which  the  argument  on  both 
aides  has  been  exhaustively  presented.  Time  allows  me  but  a 
few  words  on  the  subject. 

It  is  quite  probable  that  codification  may  be  found  much 
better  applicable  to  the  subjects  of  these  codes,  in  respect  to 
which  the  law  is  already  in  large  measure  embraced  in  statutes, 
than  to  general  jurisprudence.  If  applied  to  that  subject,  as  is 
proposed  by  its  advocates,  I  am  unable,  for  one,  to  believe  that 
the  result  can  be  fortunate.  The  origin  of  the  common  law  was 
coeval  with  that  of  our  race.  Through  all  the  subsequent 
centuries  they  have  grown  up  together.  It  has  come  down  to  ' 
us  with  the  blood  that  flows  in  our  veins.  Its  history  has  been 
that,  not  merely  of  our  jurisprudence,  but  of  our  principles  of 
civil  liberty,  our  institutions,  our  language,  our  literature,  our 
religion.  It  has  kept  pace  with  civilization,  and  its  triumphs 
have  been  the  great  victories  of  peace.  All  the  best  govern- 
ment, all  the  best  justice  the  world  has  ever  seen,  have  grown 
out  of  it. 

Since  Magna  Charta,  humanity,  by  the  exertions  of  the  Anglo- 
Saxon  race,  has  made  a  larger  and  more  real  progress  than  in 
all  previous  time.  Compare  the  history  of  those  nations  in 
which  codes  have  prevailed,  with  that  of  England  and  America 
under  the  unwritten  law.  If  it  demonstrates  anything,  it 
establishes  the  superiority  of  a  government  and  a  justice  founded 
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upon  general  principles,  over  that  which  reposes  upon  any  col- 
lection of  arbitrary  written  rules.  The  one  has  been  the  con- 
stant source  of  liberty  and  of  human  advancement;  the  other 
the  engine  of  despotism  and  the  harbinger  of  national  decay. 

The  Mosaic  code  was  superseded  by  the  Christian  religion. 
But  the  Author  of  Christianity  devised  no  code  to  take  the  place 
of  that  which  had  failed.  He  left  His  work  to  stand  upon  those 
beneficent  principles,  which  few  and  simple  words  were  suflScient 
to  announce,  but  which  are  comprehensive  enough  for  all  the 
vicissitudes  of  human  life.  Christianity  was  the  first  system 
of  unwritten  law.  The  common  law  was  its  legitimate  and 
necessary  outgrowth,  and  in  its  turn  superseded,  so  far  as  our 
race  is  concerned,  the  second  great  code  of  the  world,  the 
Roman  civil  law.  In  my  humble  judgment,  we  might  as  well 
attempt  to  codify  the  application  of  the  principles  of  Chris- 
tianity, as  of  the  principles  of  the  common  law.  The  process  of 
growth  and  development  that  is  essential  to  the  one,  belongs 
equally  to  the  other. 

Why  should  we  part  with  a  birthright  that  has  proved  so 
beneficent,  for  the  sake  of  entering  upon  any  doubtful  experi- 
ment in  a  matter  so  vital?  In  the  language  of  Burke,  is  not 
*'  the  old  cool-headed  general  law  better  than  any  deviation 
that  can  be  struck  out  of  the  present  heat?" 

For  one,  I  would  not  willingly  consign  to  the  dissecting  table 
of  the  codifier,  the  noble  and  generous  vitality  from  which  all 
our  generations  have  been  nourished;  nor  consent  to  substitute 
in  its  place  any  cunningly  devised  skeleton  that  can  be  con- 
structed out  of  its  corpse. 

This  question  has  been  discussed,  as  if  the  choice  lay  between 
our  unwritten  law  and  such  a  code  of  statute  law  as  the  best 
available  learning  and  wisdom  may  laboriously  devise.  I  do 
not  so  regard  it.  The  proposed  compilation,  as  such,  may  have 
all  the  excellence  its  friends  claim  for  it.  How  long  will  it 
stand,  and  how  and  by  whom  is  it  likely  to  be  changed?  Of 
what  material  are  our  legislatures  generally  composed  ?  How 
are  their  members  nominated,  and  upon  what  qualifications 
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chosen  ?  By  what  considerations  are  they  principally  moved, 
and  by  what  influences  controlled  ?  What  is  their  competency 
on  the  whole,  not  merely  to  regulate  the  machinery  by  which 
the  details  of  local  government  are  carried  on,  but  to  prescribe 
and  ordain  for  a  great  country  the  general  law  of  the  land? 
These  questious  answer  themselves.  We  know  that  such  bodies 
do  not  command  public  confidence ;  that  their  sessions  are 
viewed  with  apprehension,  and  their  adjournments  with  a  feel- 
ing of  relief.  In  several  of  the  states  whose  legislation  I  have 
endeavored  to  review,  resolutions  appear  in  their  session  laws 
providing  for  the  investigation  of  charges  of  bribery  and  cor- 
ruption against  their  members.  In  others,  new  statutes  aimed 
at  such  offences  have  been  thought  necessary.  In  others  still, 
the  newspapers  that  contain  the  oflBcial  publication  of  the  laws, 
contain  on  the  same  sheet  denunciations  of  the  corrupt  and 
venal  means  by  which,  as  it  is  declared,  the  passage  of  some  of 
them  was  obtained.  It  is  not  for  me  to  say  to  what  extent 
these  charges  are  true.  In  some  states,  fortunately,  they 
have  no  application,  but  we  know  that  in  other  states  they  are 
widely  believed  to  be  true. 

Even  in  those  legislatures  whose  integrity  is  unquestioned, 
the  perusal  of  their  labors  is  rarely  calculated  to  inspire  confi- 
dence in  their  wisdom.  In  the  majority  of  them — happily  not 
in  all — the  session  laws  exhibit  hasty,  inconsiderate,  ill-advised 
legislation,  framed  to  meet  the  real  or  supposed  hardship  of 
some  particular  case,  to  further  some  private  end,  or  to  reflect 
some  temporary  gust  of  popular  feeling;  they  are  characterized 
by  a  tendency  to  extend  legislation  to  all  manner  of  subjects,  as 
well  without  as  within  the  domain  of  municipal  law,  making 
a  new  statute  the  remedy  for  all  ills  and  all  inconveniences;  by 
a  looseness  and  ambiguity  of  expression  that  leads  to  endless 
uncertainty  and  litigation;  and  last  and  worst,  by  a  fluctuation 
of  purpose  that  deprives  statute  law  of  all  stability,  and  alters, 
amends,  reconstructs,  and  repeals  its  enactments  from  year  to 
year,  more  rapidly  than  the  courts  can  grope  their  way  to  a 
construction  of  the  language  in  which  they  are  couched. 
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It  is  to  such  law-makers  as  these  that  it  is  proposed  to  com- 
mit the  whole  body  of  our  jurisprudence,  in  one  vast  statute, 
to  be  cut  and  carved,  patched  and  plastered,  from  year  to 
year,  in  a  perpetual  succession  of  change.  It  is  not  to  be  rea- 
sonably expected  that  after  a  few  years'  time,  enough  would  re- 
main of  the  polished  and  careful  work  of  the  original  codifiers 
to  be  recognized  by  its  authors.  While  the  courts  of  justice, 
having  no  longer  any  voice  or  control  in  the  development  or 
growth  of  the  law,  will  be  reduced  to  the  function  of  trying 
issues  of  fact,  and  ascertaining  the  meaning  of  doubtful  statutes. 

Much  speculation  has  been  brought  to  bear  by  ingenious 
writers  on  the  prospective  dangers  of  a  republican  system  of 
government.  The  tendency  to  centralization,  to  executive 
usurpation,  and  toward  military  despotism,  have  been  set  out 
in  colors  which  thus  far,  at  least,  have  been  but  very  partially 
realized.  The  mischiefs  to  be  apprehended  from  indiscriminate, 
reckless,  and  corrupt  legislation  do  not  seem  to  have  been  an- 
ticipated. But  experience  is  fast  pointing  out,  that  the  country 
can  endure  all  its  other  dangers  with  less  apprehension  than 
the  action  of  its  federal  and  state  legislation  inspires.  It  is  al- 
ready manifest,  that  the  danger  lies  far  less  in  the  executive 
than  in  the  legislative  power.  And  it  is  not  to  be  denied,  mean- 
while, that  the  wholesome  checks  which  the  framers  of  our 
constitution  devised,  and  which  constitute  the  only  protection 
against  arbitrary  or  unjustifiable  enactments,  have,  by  the 
growing  reluctance  of  the  courts  to  interfere  with  the  legisla- 
tive power,  been  suffered  in  no  small  measure,  to  crumble 
away. 

Legislatures  in  this  country  are  steadily  grasping  larger 
powers,  and  approaching  nearer  and  nearer  to  omnipotence. 
It  would  seem  to  me,  that  the  efforts  of  wise  men  should  not  be 
directed  toward  enlarging  the  sphere  of  legislation.  To  a  cer- 
tain extent  it  is  necessary,  and  may  be  hoped  to  be  useful  and 
sal  u tary .  Its  proper  field  is  wide  enough  for  the  capacity  of  those 
concerned  in  it,  and  need  not,  indeed  cannot,  be  diminished. 
But  surely  it  will  not  be  judicious  or  safe  to  turn  the  whole 
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law  of  the  land  into  statutes,  and  to  subject  it  to  the  danger- 
ous process  of  their  biennial  revision. 

I  believe  that  he  who  lives  to  see  that  result  accomplished,  as 
its  advocates  predict  that  it  will  be,  will  see  also  the  decay  of 
the  administration  of  justice,  and  of  the  profession  to  which 
we  belong;  and  the  gradual  extinction  of  those  principles  of 
civil  liberty  which  the  history  of  the  world  shows  to  be  in- 
separable from  the  common  law. 
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Roger  Brooke  Taney, 

Mr.  President  and  Gentlemen  of  the  Association: — 
You  have  heretofore  on  like  occasions  been  addressed  by  dis- 
tinguished gentlemen,  who  made  persons  connected  with  the 
Supreme  Judicial  Tribunal  of  the  country  their  subject.  I  am 
not  disposed  to  depart  from  this  precedent,  and  shall  ask  your 
attention  to  the  services  of  another  member  of  that  august 
body. 

THE   OFFICE  OF  CHIEF-JUSTICE. 

The  oflSce  of  Chief-Justice  of  the  United  States  has  been  re- 
garded by  the  people  with  especial  veneration.  No  other  office, 
not  even  that  of  the  Chief  Executive  itself,  has  been  held  by 
them  in  such  high  esteem.  This  is  due  in  part  to  the  peculiar 
nature  of  th*at  court,  which  is  not  only  the  highest  judicial 
tribunal  in  the  nation  for  the  determination  of  the  rights  of 
individuals,  but  has  also  powers,  under  our  system,  of  passing 
upon  the  rights  of  states,  and  the  scope  and  limits  of  the  various 
departments  of  government,  that  make  it  "more  than  an  Am- 
phictyonic  Council." 

MARSHALL  AND  TANET. 

But  beyond  that,  the  office  has  come  to  be  held  in  such  rever- 
ence because  it  so  happened  that  from  the  earliest  period  of  the 
republic,  during  all  the  years  of  its  growth  from  weakness  and 
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infancy  to  the  plenitude  and  power  of  a  mighty  nation,  this 
place  had  been  filled  by  two  men,  each  of  whom  proved  of  the 
highest  ability  and  of  exceptional  fitness  and  worth. 

From  January,  1801,  when  Marshall  succeeded  Oliver  Ells- 
worth as  Chief-Justice,  to  December,  1864,  when  Salmon  P. 
Chase — the  great  financial  minister  during  the  rebellion,  whose 
services  are,  I  think,  hardly  yet  appreciated — was  sworn  into 
office,  there  had  been  but  one  instance  of  the  induction  of  a 
Chief-Justice  of  the  United  States.  During  all  that  long  period, 
embracing  the  life  and  activity  of  three  generations,  and  em- 
bracing, indeed,  almost  the  whole  development  of  this  nation, 
men  had  come  and  had  gone,  had  filled  great  parts  on  the  stage 
of  life,  and  taken  a  leading  share  in  the  growth  and  progress 
of  the  people;  but  year  ^fter  year,  and  administration  after 
administration,  the  chief  functionary  upon  this  high  tribunal 
had  remained  unchanged  except  in  the  single  instance  when  John 
Marshall  was  succeeded  as  Chief- Justice  by  Roger  Brooke  Taney. 

For  the  first  thirty-five  years  of  the  century  Marshall  had 
continued  to  be  the  most  conspicuous  figure  in  the  judiciary  of 
the  country,  and  the  leading  mind  in  the  determination  of  those 
constitutional  questions  which  so  largely  divided  parties  and  agi- 
tated the  judgments  of  men;  and  for  thirty  years  after  Marshall, 
his  successor  equally  arrested  the  attention  of  lawyers  and  of 
citizens  all  over  the  land,  and  contributed  to  maintain  the 
reverence  and  admiration  which  have  centred  on  this  court. 

Both  had  been  prominent  and  leading  public  men  before  they 
became  judges;  both  as  judges  established  the  highest  reputa- 
tion for  impartiality,  worth,  and  ability.  Both  exercised  over 
their  court  a  controlling  influence,  and  left  their  mark  upon  the 
law  and  jurisprudence  of  the  day.  Both,  too,  were  men  of  the 
highest  personal  integrity,  and,  beyond  that,  had  about  them  a 
certain  simplicity  of  life  and  manner  which  savored  of  the  Revo- 
lutionary time. 

We  all  recall  the  anecdote  of  Chief-Justice  Marshall,  when 
upon  circuit,  driving  up  one  evening  to  a  Virginia  tavern  in  his 
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splashed  and  brokea  sulky,  and  sitting  unknown  and  unnoticed, 
listening  meekly  to  a  discussion  that  went  on  around  the  tavern 
fire,  until  some  casual  question  drew  him  into  conversation, 
when  he  electrified  every  one  by  his  learning  and  genius  and 
eloquence.  So  Mr.  Taney,  notwithstanding  his  great  office, 
lived  the  plainest  of  lives.  None  of  us  who  remember  him,  but 
will  recall  the  singular  gentleness  and  dignity  with  which  he 
presided,  nor  the  peculiar  consideration  he  showed  to  young 
men.  No  youthful  or  inexperienced  counsel  who  appeared  be- 
fore that  court,  but  was  received  by  Chief-Justice  Taney  with  an 
attention  and  consideration  alike  gratifying  and  encouraging. 
During  his  argument  the  Chief-Justice  always  maintained  his 
attitude  of  respectful  and  continued  attention,  and  was  never 
wanting  in  any  thing  proper  to  sustain  and  encourage  the 
speaker. 

THE   CHANGES  IN  OUR  COUNTRY. 

It  may  not  be  unprofitable  here,  to  recall  how  entirely  the 
growth  and  development  of  this  nation  had  been  within  the 
period  in  which  these  two  men  presided  over  the  Supreme 
Court,  nor  how  vast  were  the  changes  in  the  country  within 
their  time. 

When  John  Marshall  became  Chief-Justice,  in  1801,  the 
thirteen  states  which  formed  this  government  were  still  poor 
and  sparse  communities  stretched  along  the  Atlantic  seaboard, 
having  behind  them  a  wilderness  without  limit,  and  in  large 
part  unknown. 

The  energy  of  George  Rogers  Clarke  had  indeed  secured  for 
these  states  the  territory  between  the  AUeghenies  and  the 
Mississippi.  But  Robert  R.  Livingston  had  not  yet  acquired 
for  us  the  country  beyond  the  Mississippi;  nor  had  he  and 
Fulton  then  perfected  the  application  of  steam  to  navigation. 

The  people  of  these  feeble  states  spoke  the  same  language, 
and  had  the  same  general  character  and  government;  but 
their  origin  had  been  difierent,  their  habits  dissimilar,  their 
views  unlike.     Communication  between  them  was  rare  and  dif- 
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ficult;  trade  paltry  and  infrequent.  Then  a  few  roads  were 
opened  near  the  coast  along  which  great  wains  toiled  slowly 
with  goods,  while  on  the  more  inland  ways  traffic  was  carried 
on  hy  the  pack  horse  and  the  sumpter  mule.  Men  drifted  slowly 
down  the  rivers  on  rafts,  or  worked  the  batteau  up  against  the 
current  by  the  aid  of  the  sail  or  the  setting  pole,  and  thus 
carried  on  the  inland  navigation  now  grown  to  millions  of  tons 
a  year.  Then  a  pound  of  tea  or  a  silken  kerchief  w^as  an  un- 
usual luxury,  and  a  bright  ribbon  was  a  handsome  present. 
Even  Jeflferson,  when  Secretary  of  State,  and  called  in  haste  to 
meet  with  the  Cabinet,  was  twenty-eight  days  of  diligent 
travel  from  his  home  at  Monticello  to  New  York  City.  And  now 
we  can  leave  New  York  at  night  and  reach  Monticello  com- 
fortably the  next  morning. 

It  was  for  states  thus  weak  and  separate  and  poor;  for  people 
thus  distinct  and  frugal  and  thoughtful;  with  occupations  and 
habits  and  temptations  wholly  unlike  those  of  our  generation, 
that  our  fathers  had  established  government.  And  if  in  estab- 
lishing it  they  apprehended  evils  that  never  arose,  and  failed 
to  provide  for  those  which  do  now  exist,  it  was  because  the 
subsisting  evils  have  come  in  with  a  growth  of  riches  and 
consolidation  wholly  unprecedented,  and  mainly  resulting  from 
inventions  and  methods  of  communication  then  unsuspected.  So 
that  the  present  wealth  and  centralization  of  the  country  could 
not  then  have  been  foreseen,  nor  provision  made  against  the 
particular  evils  which  attend  it. 

But  before  Taney  died  how  entirely  had  all  this  been  changed ! 
The  settlement  which  in  Marshall's  time  lay  wholly  upon  the 
Atlantic  slope,  had  crossed  the  mountains  and  passed  the  rivers, 
and,  hand  in  hand  with  civilization  and  education,  had  reached 
to  the  remotest  parts.  The  feeble  states  which  our  fathers 
united  had  marched  with  rapid  pace  into  the  front  rank  of  the 
nations  of  the  world.  Already  there  were  great  cities  upon 
either  coast.  Already  the  means  of  instant  communication  and 
rapid  inter-transport  reached  every  part  of  the  land.  Forty 
millions  of  rich,  powerful,  and  diligent  people  held  the  whole 
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continent  from  sea  to  aea;  carrying  on  from  the  eastern  shore 
a  vast  commerce  with  Europe,  from  the  western  shore  a  great 
traffic  with  Asia.  With  the  most  productive  and  most  varied 
of  soils ;  with  a  mineral  wealth,  whether  of  coal  or  iron,  copper 
or  lead,  gold  or  silver,  or  oils,  such  as  had  nowhere  else  been 
discovered ;  with  capital  sufficient  for  every  undertaking  and 
an  industry  equal  to  the  capital;  with  a  traffic  which  gathered 
its  riches  in  all  lands  and  seas;  with  factories  which  sounded  in 
every  valley,  and  mills  that  turned  with  every  stream ;  with  a 
production  that  fed  and  clothed  not  only  our  own  people,  but 
which  went  far  toward  providing  for  the  needs  of  the  old  world; 
these  states  already  enjoyed  a  material  prosperity  such  as  the 
world  had  not  before  seen. 

Nor  was  the  material  prosperity  of  the  people  alone  developed, 
for  the  time  that  was  to  prove  their  moral  qualities  came  at  last — 
came  suddenly,  too,  and  like  a  thief  in  the  night.  For  without 
apprehension,  without  general  or  heeded  warning,  in  the  midst 
of  a  prosperity  without  precedent,  and  of  a  peace  that  seemed 
unending,  this  people  were  precipitated  at  once  into  a  mighty 
war. 

Called  hastily  to  arms,  they  raised  spontaneously  great 
armies,  vaster  than  had  ever  been  collected  before  in  modern 
times;  provided  them  with  every  implement  of  destruction;  sup- 
ported, fed,  armed,  and  equipped  them ;  and  although  engaged 
in  the  bitterness  of  civil  war,  won  for  both  their  factions  the  ad- 
miration of  the  world  by  the  force  and  courage  and  devotion 
with  which  they  maintained  their  struggle. 

Ere  Taney's  death  the  end  had  substantially  come.  Already 
the  leaves  were  swelling  in  their  buds  in  the  southern  woods  that 
were  to  cast  their  shadows  upon  a  restored  and  united  land, 
whose  people,  having  asserted  their  nationality,  would  then  once 
more  move  forward  to  a  prosperity  that  had  no  equal  and  a 
wealth  which  increased  without  parallel.  So  that  to-day  the 
European  statesman  looking  across  the  sea  to  this  great  nation, 


180  AMERICAN  BAR  ASSOCIATION. 

can  see  in  its  future  no  check ;  in  its.  growth  in  power  and  riches 
no  precedent. 

During  all  these  prodigious  changes  Marshall  and  Taney  re- 
mained successively  at  the  head  of  the  judicial  department  of 
government;  venerated  for  their  ability,  their  worth,  and  their 
services,  until  the  very  oflBce  they  held  was  thus  exalted  to  a 
dignity  and  character  unequalled  in  the  republic. 

Taney's  youth. 

Roger  Brooke  Taney  was  descended  from  English  Roman 
Catholic  ancestors,  who  came  early  to  Maryland.  He  was  born 
on  the  17th  of  March,  1777,  upon  his  father's  plantation,  on  the 
Pawtuxet  river.  He  entered  Dickinson  College  at  an  early  age, 
and  graduated  there  with  honor.  The  following  winter  he 
stayed  at  home.  His  father  kept  fox  hounds,  and  it  was  the 
custom  of  the  neighborhood  for  gentlemen  to  meet  and  hunt 
together.  The  hunting  began  at  early  dawn  and  continued 
with  vigorous  riding  over  a  rough  country  until  night;  and 
this  went  on  day  after  day,  with  evenings  spent  in  gay  conver- 
sation, until  the  next  week,  when  the  hunt  was  established  at 
some  other  house. 

SUGGESTIONS  TO   LAW  STUDENTS. 

In  the  spring  he  began  to  read  law  in  the  office  of  Judge  Chase, 
in  Annapolis.  There  he  studied  twelve  hours  in  the  twenty- 
four,  a  thing  I  have  known  young  gentlemen  do  in  these  days; 
but  he  afterwards  declared  that  it  would  have  been  better  if  he 
had  read  only  four  or  five  hours  a  day,  and  had  passed  his  other 
time  in  thinking  over  what  he  had  read,  and  in  going  occasionally 
into  society.  He  thought,  also,  that  it  would  have  been  better 
to  have  read  in  the  office  of  a  practising  lawyer.  Judge  Chase 
did  not  think  well  of  moot  courts,  considering  that  the  discus- 
sion of  law  questions  by  students  induced  them  to  speak  upon 
what  they  understood  imperfectly,  and  tended  to  loose  argu- 
ments, and  to  asserting  principles  without  proper  qualification; 
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and  advised  his  students  rather  to  attend  the  courts  and  take 
notes  of  the  argument  of  leading  counsel.  This  Taney  did,  but 
subsequent  examination  satisfied  him  these  notes  were  defective, 
which  led  him  to  believe  that  no  one  was  fitted  to  be  a  reporter 
unless  he  was  an  accomplished  lawyer;  a  conclusion  with  which, 
in  these  days  of  infinite  books,  I  think  we  shall  all  be  disposed 
to  agree. 

At  the  end  of  three  years  of  close  application,  and  in  the 
spring  of  1799,  he  was  admitted  to  the  Bar  of  Maryland. 
That  same  autumn  he  was  elected  to  the  House  of  Delegates, 
but  was  defeated  the  next  year,  and  then  removed  to  Frederick 
City  and  commenced  practice. 

HIS  AUTOBIOGRAPHY. 

Long  after,  when  a  man  of  advance(l  age,  he  began  a  biog- 
raphy of  himself.  His  account  of  the  times  in  which  he  lived 
and  the  men  he  knew  would  have  been  of  great  interest  and 
value,  but,  unfortunately,  it  comes  down  only  to  the  period 
when  he  began  practice,  where  it'  was  most  important  to  have 
been  begun.  This  is  too  often  the  case  with  such  biographies. 
Once,  after  hearing  from  the  present  President  of  the  United 
States  certain  matters  connected  with  the  secret  history  of  the 
war,  I. asked  him  if  he  had  kept  a  journal,  to  which  he  answered, 
"  Yes,  I  kept  one  with  great  care  until  just  about  the  time  when 
I  ought  to  have  begun  it,  and  then  I  became  too  busy  to  con- 
tinue it." 

PINCKNEY. 

But  it  80  happened  that  when  Mr.  Taney  came  to  the  bar, 
there  were  two  great  lawyers  in  practice  of  whom  he  has  left  his 
opinion.  One  was  Mr.  Luther  Martin,  then  far  past  his  prime 
and  much  broken ;  the  other  was  Mr.  William  Pinckney,  whom 
he,  as  well  as  Marshall,  regarded  as  the  first  of  advocates. 

Mr.  Sumner  told  me  that  when  a  young  man  he  dined  with 
the  judges  of  the  Supreme  Court,  who  were  then  still  in 
the  habit  of  dining  together;  and  that  during  the  dinner  Chief- 
Justice  Marshall  said  that  Pinckney  was  far  away  the  greatest 
12  , 
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advocate  he  had  ever  heard,  and  "stood  in  a  niche  by  himself," 
an  estimate  which,  as  it  came  after  Mr.  Webster's  great  argu- 
ments in  the  Dartmouth  College,  Rhode  Island,  and  other  cases, 
greatly  surprised  Mr.  Sumner. 

"  I  have  heard,"  wrote  Taney,  '*  almost  all  the  great  advo- 
cates of  the  United  States,  both  of  the  past  and  present  genera- 
tion,  but  I  have  seen    none  equal  to  Pinckney.     He  was  a 
profound  lawyer  in  every  department  of  the  science,  as  well  as 
a  powerful  and  eloquent  debater.     He  always  saw  the  strongest 
point  in  his  case,  and  he  always  put  forth  his  whole  strength 
to  support  it,  and  enforced  it  by  analogies  from  other  branches 
of  the  law.     He  never  withdrew  the  attention  of  the  court 
from  this  point  by  associating  with  it  more  questionable  propo- 
sitions obviously  untenable.     He  seemed  to  regard  such  argu- 
ments as  evidence  of  a  want  of  legal  knowledge  in  the  speaker. 
There  was,  however,  one  defect  in  his  mode  of  speaking.    His 
voice  and  manner  of  intonation  did  not  appear  to  be  natural, 
but  artificial  and  studied.     There  were  at  intervals  sudden  and 
loud  outbreaks  of  vehemence,  with  impassioned  gesticulation, 
which  neither  the  subject-matter   nor   the   language  actually 
spoken  seemed  to  call  for  or  justify.     This  want  of  naturalness 
in  tone  and  manner  was  unpleasant  to  those  who  heard  him  for 
the  first  time,  and  impaired  the  eflFect  of  his  oratory  until  you 
became  accustomed  to  it,  and  forgot  it  in  attending  to  the  ar- 
gument.    But  a  man  who,  at  the  age  of  fifty,  spoke  in  amber- 
colored  doeskin   gloves   could  hardly  be  expected  to  have  a 
taste   for   simple   and    natural   elocution.      His    manner  was 
dressed  up — overdressed — like  his  person."     But  Taney  added 
that  Pinckney \s  speeches  must  have  been  much  admired  or  bis 
style  would  not  have  been  imitated  ;  for  it  affected  the  courts, 
and  even  Marshall's  opinions  in  the  cases  Pinckney  had  argued 
"  were  more  ornate  and  embellished  than  at  other  seasons." 

Other  contemporaries  confirm  this  estimate  of  Pinckney. 
Rufus  King  spoke  of  him  "as  having  enlarged  his  admiration 
of  the  capacity  of  the  human  mind."  And  John  Randolph 
styled  him  the  boast  of  Maryland  and  the  pride  of  the  United 
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States,  who  filled  the  first  place  in  the  public  estimation  in  the 
first  profession;  and  yet  nothing  is  preserved  of  him  worthy  of 
such  high  praise.     Verba  dicta  pereunt — Litera  scripta  inaneL 

TANEY   AT  FREDERICK  CITY. 

Taney  remained  at  Frederick  for  twenty-two  years  in  the 
practice  of  the  law.  His  health  was  always  delicate.  He  speaks 
of  it  as  being  infirm  from  his  earliest  recollection.  His  feelings 
were  vehement  and  his  temper  passionate.  On  the  other  hand, 
he  possessed  the  highest  integrity,  simplicity,  and  purity  of 
character,  and  was  governed  by  an  absolute  sense  of  justice. 
Beyond  this,  he  was  a  man  of  entire  self-control,  of  grand 
courage  to  do  right,  of  large  industry,  of  extraordinary  powers 
of  analysis,  and  of  clearness  and  vigor  of  mind.  He  presented 
his  cases  with  fairness,  disdaining  to  take  advantage  of  trick 
or  deceit,  shrunk  from  no  duty  that  an  advocate  owes  to  clients 
because  of  public  opinion  or  surrounding  circumstances,  gave 
to  everything  thorough  preparation,  and  being  learned  in  all 
the  science  of  pleading  and  niceties  of  practice,  devoted  all  his 
acquirements  to  the  duty  in  hand.  Naturally  such  a  man 
achieved  success ;  not  rapidly,  indeed,  but  gradually  and 
steadily.  And  so  year  after  year  his  practice  increased,  his 
reputation  spread,  and  his  standing  became  assured. 

He  began  life  as  a  Federalist,  but  dissatisfied  with  the  con- 
duct of  the  Eastern  Federalists  in  the  war  of  1812,  left  that 
party,  but  held  no  political  oflSce  until,  in  1816,  he  was  elected 
to  the  Senate  of  Maryland. 

TANEY   IN  BALTIMORE. 

In  1823  he  removed  to  Baltimore,  and  at  once  took  rank 
there  as  one  of  the  leading  advocates  of  a  bar  always  distin- 
guished for  its  learning  and  brilliancy  and  power.  We  find 
Judge  Story  writing — "hitherto  we  have  had  very  little  of 
that  inspiring  eloquence  which  makes  the  labor  of  the  law 
light.  But  a  case  is  just  coming  on  which  bids  fair  to  engage 
us  all  in  the  best  manner.     Webster,  Wirt,  Taney — a  man  of 
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talent  whom  you  have  probably  not  heard  of — and  Eramett,  are 
the  combatants."  And  somewhat  later  Mr.  Wirt  declared  that 
there  was  nothing  that  he  dreaded  to  encounter  at  the  bar  so 
much  as  Taney's  "  apostolic  simplicity,"  and  on  another  occa- 
sion spoke  of  him  as  a  man  of  "  moonlight  mind — the  moon- 
light of  the  Arctics,  with  all  the  light  of  day  without  its  glare." 
The  reports  of  the  state  of  Maryland,  at  this  period^  attest 
the  extent  and  importance  of  his  practice  and  the  eminent 
position  he  held;  and  in  1827,  by  the  general  voice  of  the  bar, 
he  was  appointed  by  an  administration  opposed  to  him  in  poli- 
tics, attorney-general  of  that  state. 

MADE  ATTORNEY-GENERAL. 

But  his  calm  and  exclusive  professional  life  was  soon  to  be 
disturbed  for  an  active  and  exciting  political  career. 

After  General  Jackson  became  President,  the  difficulties  about 
Mrs.  Eaton  rendered  it  necessary  that  he  should  have  a  new 
cabinet.  Mr.  Taney  was  selected  for  Attorney-General,  but  he 
had  not  been  long  in  office  when  he  became  involved  in  the  con- 
troversy with  the  Bank  of  the  United  States. 

JACKSON  AND  THE   BANK  OP  IhE  UNITED  STATES. 

The  bank  had  applied  for  a  renewal  of  its  charter ;  Congress 
had  passed  a  bill  for  such  renewal ;  General  Jackson,  with  the 
advice  of  Mr.  Taney,  vetoed  it.  This  brought  on  the  great 
contest  between  the  bank  and  the  President,  which  entered  into 
the  presidential  election  of  18S2.  The  election  resulted  in  the 
success  of  General  Jackson,  and  he  subsequently  determined 
to  remove  the  moneys  of  the  United  States  deposited  in  the 
bank. 

SECRETARY  OP  THE  TREASURY. 

The  charter  of  the  bank  gave  that  power  in  terms  to  the 
Secretary  of  the  Treasury.  The  then  secretary,  Mr.  Duane, 
refused  to  make  the  removal.  General  Jackson  then  dismissed 
Mr.  Duane  and  appointed  Mr.  Taney  in  his  stead,  who  there- 
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upon  removed  the  government  moneys  from  the  bank  and 
lodged  them  in  the  state  bjnks.  The  bank  met  this  removal 
of  the  government  deposits  by  a  general  contraction  of  its 
loans  theretofore  greatly  expanded,  and  this,  in  turn,  brought 
on  widespread  bankruptcy  and  ruin,  for  which  the  country,  by  a 
long  course  of  speculation,  had  been  preparing.  All  this  occa- 
sioned the  most  intense  bitterness  between  General  Jackson 
and  the  opposition  which  sided  with  the  bank,  and  for  this 
Mr.  Taney  came  in  for  fullest  share.  The  removal  of  the  de- 
posits was  charged  to  have  been  the  price  of  his  nomination  to 
the  Treasury.  We  know,  now,  that  this  charge  was  without 
foundation,  and  that  when  Attorney-General  he  had  urged  that 
the  government  deposits  were  not  safe  in  the  Bank  of  the  United 
States,  and  that  such  power  and  control  of  public  moneys  by 
any  corporation  were  dangerous  to  liberty. 

Mr.  Taney  had  been  nominated  for  Secretary  of  the  Treasury 
in  the  recess  of  Congress.  When  it  convened  he  made  a  report 
of  his  action.  The  Senate  condemned  his  report  and  called 
upon  him  for  a  report  of  the  finances  of  the  country,  which  he 
sent  in.  But  the  Senate,  after  high  debate,  declared  his  report 
unsatisfactory,  and  passed  a  resolution  censuring  the  President 
for  removing  the  deposits.  This  was  the  famous  resolution 
that  was  subsequently  expunged.  The  Senate  also  rejected 
Mr.  Taney's  nomination  for  the  Treasury,  the  first  instance  in 
which  the  nomination  of  a  cabinet  minister  was  rejected.  The 
following  day  he  resigned  9,nd  returned  to  his  practice  amid 
the  plaudits  of  his  friends,  who,  in  the  language  of  Mr.  Van 
Buren,  declared  him  "  to  have  left  the  office  with  imperishable 
claims  upon  the  favor  and  confidence  of  his  countrymen." 

In  accepting  the  place  of  Secretary  of  the  Treasury,  Mr. 
Taney  had  expected  the  hostility  which  followed.  He  said 
himself,  "  I  should  have  been  blind  to  history  if  I  had  not  ex- 
pected it.  No  man  who  has  at  any  period  of  the  world  stood 
forth  to  maintain  the  liberties  of  the  people  against  a  moneyed 
aristocracy,  grasping  at  power,  has  ever  met  a  difierent  fate." 


186  AMERICAN  BAB  AJ9S0CIATI0N. 

NOMINATED  FOR  THE  SUPREME  COURT. 

Toward  the  close  of  that  year,  Judge  Duval  having  resigned, 
the  President  nominated  Mr.  Taney  for  the  vacancy  on  the 
bench  of  the  Supreme  Court.  The  Senate  refused  to  confirm 
him,  although  Chief- Justice  Marshall  himself  favored  his  con- 
firmation. 

MADE  CHIEF-JUSTICE   OF   THE   UNITED  STATES. 

Some  months  after,  Marshall  having  died,  the  President  nomi- 
nated Taney  to  be  Chief- Justice  in  his  stead.  In  the  meantime 
changes  had  occurred  in  the  Senate;  and  though  his  confirma- 
tion was  bitterly  opposed  by  Mr.  Clay  and  the  other  friends  of 
the  bank,  he  was  in  due  course  confirmed.  Years  after  Mr. 
Clay  madfe  the  aTnende,  and  declared  Taney  "  to  be  the  fitting 
successor  to  Marshall." 

• 

In  the  March  following,  as  Chief-Justice,  he  administered  the 
oath  of  office  to  Mr.  Van  Buren  when  inaugurated  President. 
One  can  imagine  the  flavor  with  which  General  Jackson,  after 
witnessing  that  ceremony,  exclaimed  :  "  Yes ;  and  there  is  my 
defeated  minister  to  England  sworn  in  as  President  of  the  United 
States  by  my  defeated  judge  of  the  Supreme  Court." 

Taney  was  nearly  sixty  years  old  when  he  became  Chief- 
Justice.  His  health  continued  infirm.  But  in  respect  of  his 
mental  powers  there  was  at  no  time  any  failure  or  infirmity 
whatever.  His  memory,  his  clearness  of  apprehension,  and 
power  of  reasoning  remained  vigorous  to  the  very  end  of  his 
days. 

MARSHALL   AND   CONSTITUTIONAL   LAW. 

Chief-Justice  Marshall  was  most  eminent  as  a  constitutional 
lawyer. '  Under  our  dual  and  limited  system  of  government, 
questions  as  to  whether  government  possessed  a  particular 
power  at  all,  and  if  so,  to  which  of  our  dual  governments  the 
authority  belonged,  were  a  necessity.  About  such  questions 
there  had  been  discussion  from  the  beginning;  not  only  in 
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the  courts  and  halls  of  legislation,  but  in  the  press  and  on  the 
stump ;  discussions  that  were  continued  in  every  country  store 
and  about  every  bar  room  fire  until  the  whole  people  had  been 
educated  in  the  dual  nature  of  the  government,  and  as  to 
which  of  the  governments — whether  state  or  federal — a  particu- 
lar power  belonged. 

Marshall's  views  generally  favored  the  national  authority. 
You  called  our  attention,  sir,  to  the  uniform  concurrence  which 
had  followed  his  decisions.  But  it  should  be  remembered  that 
his  views  have  been  supported  by  the  physical  ,changes  in  the 
country,  and  that  in  the  long  run  it  is  physical  causes  which 
control  governments.  This  country  is  now  as  different  as  possi- 
ble from  that  for  which  our  fathers  feared  disintegration.  Had 
they  foreseen  the  modern  means  of  communication  they  would 
have  had  no  such  apprehension.  For  no  sooner  had  the  steam- 
boat begun  its  journeys  up  the  great  rivers  of  the  interior,  than 
it  drew  together,  within  days  of  each  other,  people  before  sepa- 
rated by  weeks,  and  with  this,  wealth  and  population  increased; 
and  by  these  in  turn  new  means  of  intercommunication  were 
established.  Roads  were  opened,  turnpikes  built,  canals  dug, 
post  routes  extended,  newspapers  distributed ;  day  by  day  the 
people  grew  richer;  the  wilderness  was  step  by  step  occupied 
and  overcome;  trade  and  intercourse  between  different  parts 
multiplied,  and  a  better  understanding  and  greater  homogeneous- 
ness  among  the  people  of  the  different  states  followed;  until  in 
time  the  railway  was  invented,  drawing  together  within  hours 
the  people  whom  the  steamboat  had  only  brought  within  days 
of  each  other;  and  then,  last  and  most  centralizing  of  all,  the 
telegraph  was  introduced,  putting  all  parts  of  the  land  into 
instant  communication  with  each  other. 

And  so  the  views  which  favored  centralization,  having  been 
in  accord  with  the  existing  changes  and  conditions  of  the 
country,  have  prevailed.  Year  after  year  there  has  been  an 
actual  physical  consolidation  going  on.     Reason  how  we  may 
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as  to  what  the  fathers-  intended,  thq  fact  remains  that  this  is  a 
nation — a  nation  if  you  please,  because  the  fathers  intended 
that  it  should  be  so,  but  a  nation  whether  they  intended  it 
should  be  so  or  not.  Because  occupied  by  one  homogeneous 
people,  speaking  one  language,  holding  one  general  faith, 
having  common  occupations,  interests,  and  hopes;  because  the 
country  itself  is  knit  together  by  its  natural  formation — by 
great  rivers  and  lakes — and  by  every  artificial  means  of  inter- 
communication, and  by  utmost  inter-state  traffic  and  interests; 
and  because  cemented  by  the  blood  and  memories  of  a  great 
war.  Such  a  country  is  a  nation  by  the  higher  law  of  natural 
causes,  and  while  these  continue  its  unity  must  continue. 

But  Marshall's  opinions  were  far  IVom  obtaining  immediately 
after  his  death.  The  legality  and  utility  of  the  Bank  of  the 
United  States,  which  he  sustained,  the  people  rejected  and  con- 
demned. The  right  of  the  states  to  make  regulations  as  to 
passengers  from  foreign  ports;  to  incorporate  banks  to  do 
business  in  behalf  of  the  state ;  to  grant  franchises,  such  as 
bridges,  ferries,  and  the  like,  notwithstanding  previous  grants, 
unless  the  first  charter  was  exclusive  in  terms ;  and  the  right 
of  the  state  corporations  by  comity  to  make  contracts  and  carry 
on  business  in  the  other  states,  were  all  questions  upon  which 
the  Supreme  Court  sustained  the  views  of  Judge  Taney,  and  is 
understood  to  have  done  so  against  the  views  of  Marshall.  In- 
deed, years  after  Taney  became  Chief-Justice,  Judge  Story 
wrote  that  he  was  convinced  that  the  doctrines  and  opinions  of 
the  old  court  were  losing  ground,  especially  on  great  constitu- 
tional questions,  and  that  new  men  and  new  opinions  had 
succeeded. 

But  the  present  physical  consolidation  -of  the  country  had 
not  then  taken  place ;  the  railways  were  but  just  begun ;  the 
telegraph  had  not  been  introduced  at  all,  so  that  the  natural 
and  necessary  effect  of  their  powers  of  centralization  were  not 
yet  felt.  Subsequently  they  were  fel  t,  and  doctrines  of  centrali- 
zation and  national  authority  prevailed  with  them. 
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THE  CHANGES  IN   OUR   GOVERNMENT. 

I  do  not  think  it  likely  that  constitutional  questions  will 
hereafter  often  come  before  the  Supreme  Court.  Indeed,  if  the 
second  legal  tender  decision  is  to  stand, — which  in  efiFect  held 
that  Congress,  under  the  grant  of  the  auxiliary  powers,  might 
adopt  any  means  it  deemed  expedient  to  carry  into  effect  any 
of  the  delegated  powers,  whether  such  means  were  adapted  to 
the  exercise  of  that  power  or  not,* — the  nature  of  this  govern- 
ment may  be  said  to  be  changed.  There  will  then  really  be  no 
limitation  upon  the  powers  of  Congress,  except  such  direct  re- 
straints as  are  expressed  in  the  Constitution.  Perhaps  it  would 
be  better  if  this  could  be  distinctly  understood ;  not  that  our 
government  has  too  many  limitations,  but,  on  the  contrary,  that 
we  might  thus  come  by  more  efficient  ones.  It  is,  indeed,  the 
limitation  of  power  which  is  the  special  advantage  of  our 
system  of  government,  so  that  while  the  people  retain  supreme 
•power  they  are  subject  to  certain  restraints  in  exercising  it. 
The  purpose  of  the  fathers  was  to  secure  government  by  the 
people,  but  not  by  their  first  impulse.  The  very  object  of 
written  constitutions,  and  of  dividing  government  into  different 
bodies  and  departments,  was  to  secure  the  deliberate  judgment, 
the  sober  second  thought  of  the  people. 

It  is  said  that  Jefferson  and  Washington  had  been  discussing 
thre  wisdom  of  the  bi-camera  system — should  there  be  a  legis- 
lature with  two  chambers  or  with  only  one.  Jefferson  had 
maintained  the  wisdom  of  a  single  legislative  chamber  as  in 
France.  At  supper  he  poured  out  his  hot  tea  into  a  saucer. 
"  Why,"  said  Washington,. "  did  you  do  that  ?  "  "  To  let  the  tea 
cool,"  said  Jefferson.  *' Quite  right,"  said  Washington,  "and 
,  just  so  we  need  two  legislative  chambers  to  give  the  judgments 
of  legislators  a  chance  to  cool." 

NECESSITY  OF   DIRECT  LIMITATIONS. 

From  the  original  nature  of  our  government,  .what  was  not 
granted  to  the  Federal  authority  it  did  not  have.     Those  who 

*  12  Wallace,  484,  490. 
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favored  local  government,  therefore,  took  the  side  of  a  strict 
construction  of  what  was  granted.  Bat  there  came  a  time  when 
that  construction  was  considered  to  militate  against  the  nation- 
ality of  the  government  and  the  unity  of  the  people,  and  then 
it  went  down.  If  those  of  us  who  seek  limited  and  localized 
government — and  I  am  one — would  realize  that  state  rights  are 
but  a  means,  and  not  an  end,  and  would  seek  to  restrain  Congress 
by  direct  limitations,  instead  of  by  constitutional  construction — 
just  as  the  people  of  the  great  states  have,  of  late  years,  further 
limited  the  powers  of  their  legislatures — we  might  perhaps 
prevail  better  in  our  views. 

OUR  FORMALISM. 

But  it  is  a  peculiarity  of  English-speaking  peoples  to  hold  on 
to  usages  and  forms  after  the  reason  for  them  has  passed  away. 
Our  history  and  our  law  are  full  of  illustrations  of  this.  Look, 
for  instance,  at  the  preposterous  manner  in  which  we  hold  on  to 
days  of  grace,  generations  after  the  reason  for  them  and  the 
use  of  them  has  ceased,  and  insist  on  making  our  most  important 
contracts  mean  what  they  do  not  say;  in  having  sixty  days  mean 
sixty-three  or  sixty-two  days,  or  sometimes  sixty-one  days,  but 
never  what  the  contract  says,  and  thus  in  keeping  up  a  constant 
source  of  confusion  and  litigation  and  loss,  to  no  possible  advan- 
tage ;  when  one  stroke  of  the  pen  to  the  effect  that  "  days  of 
grace  are  abolished,"  as  in  France,  would  have  restored  these 
contracts  to  their  expressed  meaning,  and  put  an  end  to  a  per- 
petual source  of  doubt,  vexation,  and  loss. 

By  the  way,  let  me  say  here,  that  it  is  just  such  reforms 
in  the  law  that  it  seems  to  me  might  be  fitly  suggested  by  a 
national  bar  association. 

THE   SUPREME  COURT. 

But  while  I  do  not  think  the  Supreme  Court  will  have  so 
many  constitutional  questions  to  consider,  the  importance  of  that 
court  will  not  be  diminished.  On  the  contrary,  the  natural 
result  of  the  conrsolidation  of  these  states,  and  of  the  increase  in 
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inter-state  commerce,  is  to  enlarge  both  its  jurisdiction  and  the 
number  and  importance  of  its  decisions.  It  is  already  so  over- 
taxed with  causes  as  almost  amounts  to  a  denial  of  justice. 
Something  ought  to  be  done  to  relieve  this.  For  myself,  I  see 
no  great  difficulty  in  affi)rding  the  court  relief,  without  either 
materially  changing  its  jurisdiction,  or  the  purposes  for  which 
it  was  organized.  But  in  some  way  such  relief  should  be  had. 
So  we  ought  all  of  us  to  use  our  voice  and" influence  to  have 
the  vacancies  in  that  court  filled  by  sound,  able,  high-minded 
lawyers.  A  man  may  have  been  a  successful  politician,  and 
yet  not  make  a  competent  and  useful  judge,  and  vice  versa. 
What  we  want  upon  that  bench,  of  all  things  in  the  world,  are 
pure,  able,  learned,  experienced,  and  independent  lawyers. 

taney's  services  as  chief-justice. 

I  may  not  dwell  upon  Taney's  services  as  Chief- Justice ;  his 
decisions  are  too  late,  and  we  all  of  us  consult  them  too  fre- 
quently, not  to  be  able  to  form  our  own  judgment  in  respect  of 
them.  "Taken  with  those  of  the  other  judges  of  that  court, 
they  form  a  body  of  law,  constitutional  and  otherwise,  and  in 
every  department  of  the  profession  unsurpassed  in  the  records 
of  courts  in  the  security  which  it  gives  to  political,  personal, 
and  municipal  rights."  The  reports  during  the  twenty-eight 
years  in  which  he  presided  in  the  court,  give  about  three  hun- 
dred of  his  opinions.  Of  these  only  seven  are  dissenting  opinions, 
and  three  of  these  are  cases  in  admiralty  turning  upon  questions 
of  fact.  Indeed,  there  seems,  during  all  those  years,  to  have 
been  but  twenty-six  cases  in  which  he  differed  from  the  court 
in  its  judgment,  and  in  nearly  every  one  of  these  cases  he  had 
the  concurrence  in  his  dissent  of  two  or  three  of  his  most  emi- 
nent fellow  judges. 

And  here  let  me  add,  that  one  can  hardly  read  Taney's 
opinions,  particularly  in  cases  like  that  of  the  Charles  River 
Bridgo,  without  realizing  that — far  from  wanting,  as  has  lately 
been  asserted* — he,  indeed,  signally  possessed  "  that  insight, 

♦New York  Tribune,  July  29,  1881. 
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that  unconscious  sympathy  with  human  progress,  which  in- 
duces a  judge,  while  scrupulously  adminstering  existing.  law,  to 
expand  and  advance  and  develop  it  commensurate  with  human 
needs." 

His  associates  have  told  us  that  his  opinions  were  less 
numerous  than  they  would  otherwise  have  been,  because  he  was 
absolutely  free  from  vanity  himself,  and  earnestly  desirous  of 
giving  them  all  an  opportunity  of  expressing  their  views. 

AND  AT  CIRCUIT. 

During  all  these  yeai*s  he  held  the  terms  at  his  important 
circuit,  and  his  learning  and  ability  were  not  less  conspicuous 
there  than  upon  the  appellate  bench.  It  is  related  of  him,  that 
in  most  complicated  and  perplexing  cases  where  counsel  had 
spent  weeks  in  preparing  arguments  and  prayers  for  instructions, 
he  would  anticipate  them  by  a  statement  to  the  jury  so  full,  so 
accurate,  so  fair,  disposing  of  every  question  connected  with  the 
case  as  to  obviate  their  labors,  and  overwhelm  them  with  sur- 
prise and  admiration. 

•  He  was  prompt,  too,  in  setting  precedents,  where  proper.  In 
a  case  before  him  for  infringement  of  the  copyright  of  a  popular 
song,  which  was  full  of  diflBculties  as  to  how  far  the  two  airs 
differed,  some  experts  insisting  they  were  identical,  and  others 
that  they  were  substantially  different,  he  had  a  professional 
singer  sing  the  two  songs  to  the  jury  that  they  might  judge  for 
themselves  whether  they  were  the  same  or  not. 

AND  IN   PERFECTING  THE   PRACTICE. 

The  business  of  the  Supreme  tCourt  came  from  all  parts  of 
the  country,  and  included  the  most  diverse  cases  arising  out  of 
many  systems  of  law,  and  under  various  modes  of  procedure- 
some  at  common  law,  some  in  chancery,  some  in  admiralty, 
some  under  the  civil  law,  and  others  under  the  special  statutes 
of  the  United  States.  This  diversity  in  the  origin  of  causes, 
and  of  the  systems  under  which  they  were  presented,  favored 
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that  comprehensive  and  common  sense  view  of  questions,  whether 
of  pleading  or  of  rights,  which  I  think  has,  on  the  whole,  always 
distinguished  the  Supreme  Court.  But  the  orderly  conduct  of 
such  a  diversified  business,  when  the  docket  became  crowded, 
was  alike  difficult  and  important.  Before  Taney's  time  the 
practice  had  been  somewhat  loose  and  unsettled.  He  had  a 
natural  aptitude  for  reforming  and  perfecting  it,  and  he  reduced 
the  system  of  practice  of  that  court  into  a  uniform  and  consistent 
whole,  and  until  the  day  of  his  death  wrote  all  the  opinions  upon 
such  questions. 

THE   PERSONAL  REGARD   FELT  FOR  TANEY. 

The  Supreme  Court  had,  from  the  beginning,  been  noted  for 
the  harmony  and  confidence  and  friendship  which  existed 
among  its  members,  even  while  great  difierences  of  opinion 
upon  the  questions  before  them  prevailed.  In  the  early  times, 
when  Washington  was  small  and  had  few  conveniences,  the 
judges  generally  lived  in  the  same  quarters  and  dined  together, 
and  these  dinners  afibrded  an  opportunity  for  consultation  and 
friendly  reunion.  In  the  simplicity  of  those  days,  when  the 
only  indulgence  was  a  bottle  of  Madeira  in  bad  weather,  Chief- 
Justice  Marshall  would,  it  is  said,  occasionally  ask  one  of  his 
associates  to  step  to  the  window  and  see  how  the  weather  was, 
and  when  that  judge,  seeing  everywhere  a  cloudless  sky  and  a 
brilliant  sunshine,  was  compelled  to  report  that  the  day  was 
fine,  he  would  reply :  "  Well,  our  jurisdiction  is  so  extensive 
that  I  am  confident  it  must  be  raining  within  it  somewhere  to- 
day, and  I  think,  on  the  whole,  we  will  have  our  bottle  of 
Madeira.''  And  I  have  seen  a  note  written  by  the  Chief- 
Justice  to  the  Clerk  of  the  court,  asking  him  to  have  a  ham 
boiled  by  a  following  Thursday,  in  Maryland  fashion,  when  the 
Chief-Justice  would  have  one  boiled  in  Virginia  fashion,  that 
they  might  both  be  then  submitted  to  the  judges  for  discussion 
and  decision. 

The  changes  and  growth  of  the  capital  broke  up  this  common 
mess  of  the  court,  but  the  cordial  relations  between  its  members 
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continued  throughout  all  Taney's  time.     There  was  something 
about  the  man  himself  so  winning  and  attractive  as  to  make  it 
impossible  not  to  respect  and  love  him.     At  the  very  end  of 
his  life,  one  who  had  been  appointed  marshal  of  the  court 
against  his  wishes,  remarked :  "  The  Chief-Justice  is  the  greatest 
and  the  best  man  I  ever  saw.     I  never  was  in  his  presence  but 
that  his  courtesy  and  kind  consideration  made  me  feel  that  I 
was  a  better  man  for  being  in  his  presence." 

SLAVERY. 

Nothing  would  have  seemed  more  unlikely,  when  Taney 
became  Chief-Justice,  than  that  his  life  would  again  be  disturbed 
by  political  conflict.  But  he  was  fated  to  end  his  days  in  the 
midst  of  a  civil  war,  foltewing  bitter  political  strife,  in  which 
he  was  a  leading  figure. 

When  the  vast  territories  which  had  been  added  to  the 
national  domain  began  to  be  settled  it  became  necessary  to 
organize  and  legislate  for  them.  As  regards  these  territories, 
whose  early  acquisition  had  not  been  foreseen,  the  fathers  had 
made  no  settled  provision.  We,  of  the  North,  said  these  terri- 
tories are  national  property ;  the  nation  has  never  established 
slavery  in  them;  freedom  is  their  natural  condition;  it  is  the 
only  just  condition — the  only  condition  consistent  with  repub- 
lican government;  these  territories  must  be  free.  On  the  other 
hand,  the  South  said  these  territories  are  indeed  the  common 
estate  of  the  nation,  but  by  the  national  compact  we  are  entitled 
to  the  full  enjoyment  of  our  property  in  all  parts  of  the  United 
States.  Property  in  slaves  existed  in  all  the  states  when  this 
government  was  founded.  Because  you  of  the  North  no  longer 
care  to  own  such  property  we  are  under  no  obligation  to  abandon 
it.  Freedom  is  not  the  only  natural  condition,  and  negro 
slavery  is  not  inconsistent  with  republican  government.  We 
must  be  suffered  to  take  our  property  with  us  into  these  terri- 
tories. 

When  men  CAnnot  agree  upon  the  control  of  a  thing,  to  divide 
it  is  the  only  compromise  possible ;  and  as  no  line  of  division 
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to  the  Pacific  could  be  agreed  upon,  it  inevitably  followed  that 
the  North  would  insist  upon  the  whole  territory  for  freedom. 

Both  parties  attempted  the  colonization  of  Kansas,  and  dis- 
turbance and  outrage  and  blood  were  the  result.  A  portion  of 
the  North  were  prompt  in  announcing  their  intention  of  pro- 
tecting southern  rights,  and  I  think  in  this  way  largely  misled 
the  South  and  furthered  the  difficulties  which  followed.  An- 
other portion  were  equally  positive  in  their  determination  for 
freedom.  It  was  hoped  that  this  question  might  be  settled  by 
the  compromise  measures  in  Congress,  and  by  the  judgment  of 
the  Supreme  Court. 

THE  BRED  SCOTT  CASE. 

The  question  whether  the  negro  was  a  citizen  of  the 
United  States,  and  the  right  to  reclaim  fugitive  slaves  and 
to  maintain  slavery  in  the  territories  came  before  that  court 
for  ita  decision.  The  court  decided  in  favor  of  the  masters, 
and  selected  Judge  Taney  to  write  the  opinion.  In  an  liis- 
torical  review  of  the  condition  of  the  negro  at  the  time  the 
Constitution  was  adopted,  he  used  the  words:  "They  had  for 
more  than  a  century  before  been  regarded  as  beings  of  an  in- 
ferior order,  and  so  far  inferior,  they  had  no  rights  which  the 
white  man  was  beund  to  respect."  These  words,  "  that  the 
negro  had  no  rights  which  the  white  man  was  bound  to  respect," 
were  separated  from  the  context  and  declared  to  be  the  senti- 
ments of  the  judge,  and  this  brought  upon  him  a  storm  of  in- 
dignation for  his  cruelty  and  unchristian  utterances,  which  was 
the  more  undeserved  because  of  his  own  conduct  in  respect  of 
slavery.  He  had  long  .before  manumitted  all  his  own  slaves; 
had  never  refused  his  professional  aid  to  negroes  seeking  the 
rights  of  freedom;  he  had  even  defended  a  person  indicted  for 
inciting  slaves  to  rebellion  at  a  time  when  the  community  were 
violently  excited  against  the  offender,  and  against  Taney  for 
his  defence;  when  pressed  with  the  gravest  business,  he  had 
been  known  to  stop  in  the  streets  of  Washington  to  help  a  negro 
child  home  with  a  pail  of  water;  and  he  had  uniformly  conducted 
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himself  to  that  unfortunate  race  with  the  greatest  kindness, 
charity,  and  sympathy. 

The  compromise  measures  of  Congress  and  the  judgment  of 
the  Supreme  Court  failed  to  settle  these  differences.  It  was 
idle,  to  argue  that  in  the  earliest  English  days  there  were  slaves 
who  had  no  rights ;  if  a  stranger  slew  one  his  lord  recovered 
the  damage;  if  his  master  killed  him  he  was  but  a  chattel  the 
less,  and  that  his  descendants  were  slaves  as  well:  ''mine/'  said 
the  early  English  proverb,  "is  the  calf  that  is  born  of  my  cow ;" 
that  when  Bichard  IL  had  promised  to  the  rising,  headed  by 
Watt  Tyler,  they  should  be  free,  Parliament  declared  the  king's 
grant  "  was  null  and  void;"  that  "  their  serfs  were  their  goods," 
and  that  the  "  king  could  not  take  their  goods  but  by  their  con- 
sent;" that  in  the  time  of  Charles  II.  all  the  judges  united  in 
declaring  negroes  to  be  merchandise,  liable  to  forfeiture  like 
other  goods;  that  years  after  our  independence  they  were 
treated,  in  British  statutes,  as  articles  of  merchandise  along- 
side of  rum  and  iron ;  and  that  slavery  existed  in,  and  was 
recognized  by  the  laws  of  every  state  when  the  constitution 
was  formed ;  and  that  there  could  be  no  higher  law  between 
parties  than  the  terms  of  their  agreement. 

To  this  it  was  answered — that  where  existing  conditions 
could  not  be  foreseen,  general  agreements  could  not  prevail 
against  natural  right;  nor  was  it  possible  to  believe  that  when 
the  fathers  said  all  men  were  free  and  equal,  they  meant  only 
white  men;  but  that  if  they  did,  they  had  no  power  to  bind  their 
descendants  forever  to  a  doctrine  so  unjust. 

THE  END   OF  SLAVERY. 

Accordingly,  at  the  next  presidential  election  the  people  de- 
clared against  the  Supreme  Court  construction,  and  elected  a 
Congress  and  executive  bound  to  overthrow  it. 

The  result  was  that  the  South  then  undertook  to  go  out  of  a 
union  in  which  their  rights  were,  as  they  thought,  refused,  and 
this  brought  on  the  war. 
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The  eflfort  to  extend  slavery  destroyed  it.  "  He  that  carries 
eggs,"  says  the  Chinese  proverb,  "  must  avoid  controversies." 
The  presence  of  armies  necessarily  set  the  slave  himself  free. 
Whatever  else  may  happen  in  other  conditions,  and  with  other 
races,  African  slavery  can  never  be  restored.  Just  as  gun- 
powder destroyed  the  feudal  system,  the  physical  changes  in 
the  country,  the  means  of  instant  communication  and  rapid 
inter-transport,  the  trade  and  mechanical  occupations  of  our 
day,  are  inconsistent  with  the  existence  of  such  an  agricultural 
serfdom.  Those  who  fear  and  those  who  hope — if  there  be  such — 
for  a  restoration  of  negro  slavery  alike  fear  or  hope  in  vain. 
Already  there  is  a  great  gulf  between  it  and  us.  Indeed,  it  is 
diflScult  for  us  even  now,  and  it  will  be  impossible  for  our 
children  to  realize  how  intense  and  bitter  was  the  strife  over 
slavery. 

Taney's  death. 

Near  the  very  close  of  the  war,  in  the  eighty-eighth  year  of 
his  age,  Mr.  Taney  died.  No  one  can  read  his  reported  opin- 
ions; the  announcement  of  the  Supreme  Court  on  the  occasion 
of  his  death ;  the  eulogiums  of  the  great  counsel  who  practised 
before  him ;  the  declarations  of  his  associates,  and,  above  all,  of 
that  great  judge  who  had  differed  with  him  most — Mr.  Justice 
Curtis — and  the  speeches*  at  the  subsequent  Bar  Meeting,  in 
Washington  to  establish  a  Taney  fund,  without  being  con- 
vinced that  he  was  at  once  a  pure,  wise,  and  great  man  and 
jurist.  He  was  indeed  a  man  of  iron  will,  of  undaunted  cour- 
age, of  absolute  purity,  of  ripest  learning,  of  largest  powers, 
kindest  charity,  and  loftiest  patriotism.  In  the  highest  and 
best  sense  a  Christian,  a  lawyer,  and  a  gentleman.  In  the 
words  of  a  quaint  writer  of  the  seventeenth  century,  it  might 
be  said  of  Taney — that  while  he  lived  he  was  the  delight  of  the 
courts,  the  ornament  of  the  bar,  the  glory  of  his  profession,  the 
terror  of  deceit,  the  oracle  of  his  countrymen.     And  when  death 


*  By  Mr.  Evarts,  Mr.  Garfield,  Senator  Carpenter,  Senator  Edmunds,  and 
others. 
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shall  call  such  an  one  as  he  to  the  Bar  of  Heaven  by  a  habeas 
corpus  cum  cauds,  he  will  find  the  Judge  his  advocate,  non- 
suit the  Evil  One,  obtain  a  liberate  from  all  his  infirmities,  and 
continue  still  one  of  the  long  robe  in  glory. 

OUR  PEOFESSION. 

If  I  have  dwelt  upon  the  career  of  this  great  judge  when  I 
had  so  little  new  to  tell,  it  is  because  ours  is  a  profession  whose 
labors  and  talents  are  expended  for  the  most  part  upon  the 
controversies  of  individuals  and  about  transitory  affairs.  And 
yet  it  is  of  all  professions  the  one  most  important  to  good  gov- 
ernment and  to  just  living.  In  our  favored  land,  with  its 
great  natural  advantages  and  its  freedom  from  arbitrary  gov- 
ernment, where  individual  rights  are  protected  even  against 
the  government  itself  by  fundamental  laws,  the  administration 
of  the  law  is  that  exercise  of  government  which  is  at  once  the 
most  frequent  and  most  important.  To  it  we  must  look  for 
relief  from  injustice,  for  the  preservation  of  personal  rights,  and 
for  the  protection  of  property.  We  may  differ  about  political 
questions,  about  the  nature  of  government,  about  public  policy ; 
but  for  ourselves  and  our  daily  lives,  what  we  most  need,  what 
is  of  the  highest  iniportance  to  each  one  of  us,  is  a  pure,  just, 
wise,  and  fearless  administration  of  the  law. 

We  cannot,  then,  too  highly  honor  those  who,  by  long  life 
and  great  gifts  and  opportunities,  have  been  permitted  to  adorn 
the  administration  of  the  law  and  our  profession.  We  owe  it 
to  our  high  calling,  to  the  cause  of  good  government  and  of 
right  living,  to  see  justice  done  to  their  services,  to  cherish 
.their  names,  and  to  keep  their  memories  green. 


READ   BY 


THOMAS  M.  COOLEY. 


The  Recording  Laws  of  the  United  States, 

Of  the  securities  provided  by  law  for  the  protection  of  prop- 
erty, perhaps  none  is  more  important  than  the  registration  of 
land  titles.  We  put  aside,  very  early,  the  old  English  notion 
that  the  best  evidence  of  title  was  the  possession  of  the  title 
deeds,  and  adopted  a  system  which,  in  theory,  proposed  to  place 
in  a  public  office,  accessible  to  every  one,  a  record  of  the  titles 
to  real  estate,  by  which  every  man  might  safely  buy  or  safely 
accept  encumbrances.  Speaking  generally  now  of  the  system,  the 
theory  seems  to  be  nearly  perfect.  Every  instrument  aflfecting 
the  title  to  lands  must  be  executed  in  the  presence  of  a  public 
officer,  who  is  empowered  by  law  to  authenticate  the  act,  and 
it  is  only  on  his  certificate,  given  after  the  observance  of  all 
due  formalities,  that  the  instrument  can  go  upon  record.  The 
record  is  made  up  by  another  public  officer,  who  is  permitted 
to  record  nothing  which  is  defective,  and  who  shall  carefully 
note  the  day,  hour,  and  minute  when  any  instrument  is  pre- 
sented for  record.  To  insure  the  prompt  recording,  the  grantee 
or  encumbrancee  is  notified  that  his  unrecorded  instrument  shall 
be  invalid  as  against  any  subsequent  deed  or  encumbrance  which 
a  bona  fde  taker  may  receive  from  the  same  party,  and  place 
first  upon  record  ;  and  as  this  penalty  seems  to  render  it  rea- 
sonably sure  that  there  will  be  no  needless  delay,  it  is  supposed 
the  record  will  show  the  actual  condition  of  the  title,  except  in 
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cases  of  gross  neglect.  Those  cases  the  law  declines  to  provide 
for ;  assuming  that  it  is  better  that  parties  failing  to  record 
their  titles  shall  run  all  risks  of  loss,  than  that  the  public  record 
shnll  be  an  unsafe  reliance.  We  therefore  find  this  record 
generally  trusted,  as  if  it  were  something  almost  infallible;  and 
titles  are  bought  and  mortgages  taken  in  reliance  upon  the 
mere  certificate  of  the  recorder  that  the  grantor  or  mortgagor 
is  owner. 

It  is  nevertheless  well  understood  that  it  is  impossible  such 
records  should  bean  entirely  safe  reliance,  because  many  things 
that  may  affect  a  title  either  cannot  be  shown  by  them  under 
any  circumstances,  or  cannot  be  shown  under  any  provisions  of 
law  as  yet  made  for  the  purpose.  Heirship  is  one  of  these.  If 
the  apparent  owner  of  the  record  title  dies,  whoever  purchases 
of  his  supposed  heirs  must  run  all  risks  of  error  or  misinforma- 
tion in  learning  who  they  are.  Provision  has  indeed  been  made 
in  a  few  of  the  states  for  recording  a  certificate  of  the  heirship 
from  the  court  having  jurisdiction  of  the  estate  of  decedents, 
but  these  provisions  are  exceptional,  and  the  certificate  would 
of  course  be  ineffectual  to  cut  off  the  right  of  an  actual  hqir, 
unless  given  under  provisions  of  law  which  require  a  judicial 
hearing  and  determination,  after  notice  to  all  concerned. 
Questions  of  marital  right  in  lands  are  also  not  to  be  settled  by  a 
mere  inspection  of  a  record  ;  and  not  to  mention  other  things 
which  might  defeat  an  apparently  good  title,  it  is  suflScient  for 
our  present  purpose  to  say  that  any  deed  in  the  chain  of  title 
may  prove  to  be  incorrectly  recorded*  or  be  forged,  or  be  given 

*  The  question  upon  whom  the  law  shall  fall  if  one  is  misled  by  relying 
upon  a  record  which  is  incorrectly  made,  is  one  on  which  there  are  varying 
ilecisions ;  the  different  conclusions  being  reached  on  differences  in  the  recording 
law.  That  a  deed  duly  executed  and  left  for  record  by  the  grantee  is  construc- 
tive notice  to  subsequent  purchasers,  encumbrancers,  and  creditors,  notwith* 
standing  errors  in  recording  it,  see  Merrick  vs.  Wallace,  19  111.  486;  Polk  rr. 
(.'osgrove,  4  Biss.  437 ;  Kiggs  vs.  Boylan,  4  Biss.  445 ;  Mims  vs.  Mims,  35  Ala. 
23.  That  the  record  is  notice,  though  not  indexed,  see  Bishop  vs.  Schneider,  46 
Mo.  472;  Garrard  vs.  Davis,  53  Mo.  322;  Curtis  vs.  Lyman,  24  Vt.  338.  But 
the  following  cases  hold  that  if  errors  occur  in  recording,  the  record  is  notice 
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by  a  minor,  and  therefore  voidable ;  or  by  an  insane  person,  and 
therefore  wholly  void.  The  record,  then,  instead  of  being  a  safe 
reliance,  is  a  mere  convenience,  by  the  aid  of  which  we  may  per- 
haps, on  proper  inquiry,  discover  where  and  what  the  title  is. 

But  our  purpose  in  this  paper  is  to  call  attention,  not  to  those 
things  in  respect  to  which  the  record  comes  short  of  furnishing 
the  full  information  for  which  the  general  public  looks  to  it, 
but  to  positive  faults  of  the  recording  laws,  which  render  the* 
records  convenient  instruments  of  fraud  and  robbery.  In  doing 
this,  we  concede  the  great  advantages  to  be  derived  from  a 
registration  of  titles,  but  we  affirm  that  the  statutes  contain 
defective,  misleading,  and  dangerous  statutor}'  provisions,  and 
•that  these  invite  a  lax  administration  of  other  provisions  which 
are  not  improper  in  themselves,  but  only  become  so  in  the  man- 
ner of  execution. 

The  most  conspicuous  feature  of  the  prevailing  system  is,  that 
conveyances  shall  be  certified  for  record  by  a  public  officer, 
duly  commissioned  and  empowered  for  the  purpose,  who  shall 
in  person  supervise  the  execution  and  receive  the  acknowledg- 
ment of  grantors  that  they  have  freely  signed  and  executed  the 
instruments  to  which  their  names  are  appended.  This  certifi- 
cate authenticates  the  conveyance  for  record,  and  when  nothing 
appears  on  the  face  of  the  instrument  to  contradict  it,  is  evi- 
dence of  due  and  free  execution  in  accordance  with  the  provi- 
sions of  law.  In  the  common  understanding  of  the  term,  the 
official  act  of  taking  and  certifying  an  acknowledgment  would 
be  called  ministerial,  rather  than  judicial;  for  it  is  not  sup- 
posed there  are  any  adverse  parties,  and  the  officer  is  to  decide 


only  of  what  appears  on  its  face.  Frost  vs.  Beekman,  I  Johns.  Ch.  288 ;  Beek- 
man  vs.  Frost,  18  Johns.  544 ;  N.  Y.  Life  Ins.  Co.  vs.  White.  17  N.  Y.  469 ; 
Sanger  vs.  Craigue,  10  Vt.  555;  Baldwin  vs.  Marshall,  2  Humph.  116 ;  Lally  vs. 
Holland.  ]  Swan,  396 ;  Shepherd  vs.  Burkhalter,  13  Geo.  443 ;  Chamberlain  vs. 
Bell,  7Cal.  292;  Barnard  t?«.  Campau,  29  Mich.  162;  Jennings  vs.  Wood,  20 
Ohio,  261 ;  Scoles  vs.  Wilsey,  11  Iowa,  261 ;  Parret  vs.  Shanbhut,  5  Minn.  323 ; 
Brydon  vs.  Campbell,  40  Md.  331 ;  Terrell  vs.  Andrew  County,  44  Mo.  309; 
Gilchrist  vs.  Gough,63  Ind.  576.  That  an  indexing  is  essential,  see  Miller  vs. 
Bradford,  12  Iowa,  14;  Speer  vs.  Evans,  47  Penn.  St.  141. 
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upon  nothing  but  formalities ;  but  in  its  effect,  the  act  has  many 
of  the  qualities  of  a  judgment,  for  it  determines,  prima  fade  at 
least,  that  the  conveyance  is  the  genuine  deed  of  the  party  pur- 
porting to  execute  it ;  and,  if  in  fact,  the  nominal  grantor  is 
personated  by  another,  as  he  may  be,  the  acknowledging  officer 
may  by  his  certificate  prima  facie  deprive  the  real  owner  of  his 
title.  There  may  consequently  be  adversary  parties  when  an 
acknowledgment  is  to  be  taken ;  the  pretended  owner,  who  is 
not  such  in  fact,  and  the  real  owner,  who  is  being  personated 
for  fraudulent  purposes ;  and  the  certificate  of  acknowledgment 
is  a  decision  between  them,  which  in  many  cases  it  will  be  im- 
possible to  overcome.  Moreover,  in  some  cases,  the  officer  is 
required  to  see  that  the  instrument  is  not  executed  under  com- 
pulsion, and  in  those  cases  the  law  supposes  that  there  may  be 
persons  operating  to  compel  a  conveyance  by  duress,  and  it 
places  the  officer  between  them  and  the  grantor  for  the  pur- 
poses of  protection.  It  is  not  inaccurate,  therefore,  to  say  that 
the  act  of  certification  is  at  least  gt/asi  judicial.* 


*  The  authorities  generally  say,  that  an  officer  in  taking  the  acknowledg- 
ment of  a  deed  acts  judicially,  and  that  in  the  absence  of  a  showing  of  frand 
or  duress,  his  certificate  is  conclusive.  Louden  vs.  Blythe,  27  Penn.  Sc22; 
Hall  w.  Patterson,  51  Penn.  St.  289;  Heeter  tra.  Glasgow,  79  Penn.  St.  79; 
Singer  Manuf.  Co.  vs.  Rook,  84  Penn.  St  442;  O'Ferrall  w.  Simplot, 
4  Greene,  Iowa,  162;  Graham  vs.  Anderson,  42  III.  514;  Hill  vs.  Bacon,  43 
111,  477 ;  Calumet,  &c.,  Co.  vs.  Russell.  68  III.  426 ;  Russell  vs.  Baptist  Union,  73 
111.  337;  Johnston  vs.  Wallace,  53  Miss.  331 ;  Harpending  vs.  Wylie,  14  Bush. 
380.  In  Graham  vs.  Anderson,  svpra^  in  which  a  married  woman  whose  name 
appeared  to  a  deed  undertook  to  prove  that  she  was  never  privately  exammed 
as  required  by  law,  Ch.  J.  Breese  said :  "  We  have  examined  the  authorities 
on  this  point,  and  we  think  where  the  certificate  of  the  privy  examination  of 
a  married  woman  is  in  the  form  required  by  statute,  it  is  not  sufficient,  in 
order  to  impeach  it,  to  allege  that  she  did  not  acknowledge  the  deed  as  her  act 
and  deed ;  that  phe  did  not  release  her  homestead  right.  There  must  be  some 
allegation  of  fraud  or  imposition  practised  toward  her;  some  fraudulent  com- 
bination between  the  parties  interested  and  the  officer  taking  (he  acknowl- 
edgment." Citing  Ridgeley  vs.  Howard,  3  Har.  &  McH.  321 ;  Jamison  ri. 
Jamison,  3  Whart.  457;  Hartley  vs.  Frosh,  6  Texas,  208.  In  other  cases  it 
has  been  said,  that  to  avoid  the  certificate  of  acknowledgment,  there  must  be 
fraud  with  which  the  grantee  is  connected :   Baldwin  vs.  Snowden,  11  Ohio  St. 
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Now,  when  the  great  extent  of  some  of  our  states  is  borne  in 
mind,  and  the  vast  number  of  transactions  in  real  estate  which 
are  constantly  taking  place,  we  shall  probably  concede  that  the 
function  of  certifying  conveyances  so  that  they  shall  go  upon 
record  and  import  verity,  is  among  the  most  important  and 
responsible  which  the  statutes  confer  upon  any  officials;  and 
inasmuch  as  adversary  parties  are  not  expected  to  supervise 
their  proceedings,  common  prudence  would  dictate  that  the 
authority  be  conferred  upon  such  only  as  are  carefully  selected 
for  their  wisdom,  integrity,  and  prudence.  Indeed,  care  is  even 
more  important  here  than  in  the  selection  of  judicial  officers 
proper;  for  the  latter  must  exercise  their  authority  in  public, 
with  adversary  parties  watching  their  proceedings,  and  under 
provisions  of  law  for  the  public  correction  of  their  errors.  Natu- 
rally, therefore,  we  should  expect  to  find  in  the  statutes  provi- 
sions for  the  careful  selection  of  a  small  number  of  certifying 
officers,  and  which  should  require  them  to  exercise  their  au- 
thority with  circumspection,  and  to  give  their  certificates  only 
after  they  have  made  sure  they  will  accord  with  the  fact.  The 
undoubted  fact  is,  however,  that  in  many  of  our  states  almost 

203;  White  vs.  Qraves,  107  Mass.  325;  a  bona  fide  purchaser  being  protected 
even  in  case  of  fraud.  Hall  vs.  Pattison,  51  Penn.  St.  289.  We  should  say 
this  statement  is  somewhat  too  broad.  An  officer  cannot  bind  by  his  certifi- 
cate a  party  who  has  never  appeared  before  him  at  all.  See  Barnet  va.  Barnet, 
15  Serg.  A  R.  72;  Michener  vs.  Cavender,  38  Penn.  St.  334;  Watson  vs, 
Thurber,  11  Mich.  457;  Fisher  vs.  Meister,  24  Mich.  447;  and  it  may  always 
be  shown  that  at  the  time  he  had  by  law  no  authority  to  perform  the  act. 
Eaton  vs.  Woydt,  32  Wis.  277.  But  unquertionably  a  very  clear  case  must 
be  made  out  before  the  certificate  can  be  set  aside.  Hourtienne  vs.  Schnoor,  33 
Mich.  274 ;  and  the  party's  own  evidence  is  not  safiicient  for  this  purpose. 
Lickmon  vs.  Harding,  65  111.  505.  A  party  may  also  be  estopped  by  know- 
ingly permitting  a  false  certificate  to  be  acted  upon  by  a  purchaser.  Norton 
vs.  Nichols,  35  Mich.  148;  McNeeley  vs.  Rucker,  6  Blachf.  391.  See  further, 
for  the  general  principle,  Swift  vs.  Castle,  23  111.  242  ;  Eyster  vs.  Hatheway, 
50  111.  521.  These  cases,  when  examined,  will  illustrate  the  heedlessness  with 
which  certificateH  of  acknowledgment  ate  given.  The  requirement  in  some 
states  that  a  married  woman  should  be  examined  separate  and  apart  from  her 
husband,  and  the  contents  of  the  deed  be  made  known  to  her,  was  one  which 
many  acknowledging  officers  seldom  obeyed  in  its  spirit. 
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any  one  may  have  this  important  official  authority  who  feels 
disposed  to  ask  for  it;  and  that  ignorant  men,  and  men  noto- 
riously untrustworthy  do  often  possess  it.  One  reason  why 
this  is  so  is  that  the  statutes  have  been  framed  with  a  view  to 
make  the  transmission  of  title  to  lands  easy,  cheap,  and  simple, 
so  that  land  may  be  dealt  in  with  the  same  facility  as  horses, 
or  any  species  of  personalty.  But  another  reason  is  that  a 
great  number  of  officers,  elected  or  appointed  for  other  pur- 
poses, have  had  the  power  to  certify  the  acknowledgment  of 
deeds  added  to  their  other  functions,  as  if  it  were  a  secondary 
and  unimportant  matter.  This  fact  is  especially  prominent  in 
the  states  of  the  west. 

To  a  proper  appreciation  of  the  resulting  evils,  it  is  necessary 
that  some  of  the  statutory  provisions  be  given;  and  those  of 
Wisconsin  are  selected,  not  because  they  are  worst;*  but  be- 
cause they  are  fairly  representative  of  provisions  existing 
generally,  and  will  serve  as  well  as  any  to  indicate  the  defects 
in  the  general  American  system. 

1.  If  we  look  in  these  statutes  to  see  who  may  certify  to  the 
execution  of  conveyances,  we  are  struck  at  once  with  the 
enormous  number.  Any  judge  or  clerk  of  a  court  of  record, 
court  commissioner,  county  clerk,  notary  public,  or  justice  of 
the  peace  may  perform  this  important  ceremony.  The  people 
of  Wisconsin  framed  their  institutions  under  the  conviction 
that  it  was  of  primary  importance  that  cheap  justice  be  brought 
to  every  man's  door  ;  and  they  therefore  provided  for  four 
courts  in  every  town,  to  be  held  by  as  many  justices  of  the 
peace.  These  are  chosen  by  the  electors  of  the  towns,  and  the 
number  is  the  same  where  the  electors  are  few  as  where  they 
are  numerous.  It  is  estimated  that  there  are  in  the  state,  in 
all,  not  less  than  4,800.  Notaries  public  are  appointed  by  the 
governor.  They  are  state  officers,  and  perhaps  in  providing  for 
them  it  was  supposed  the  number  would  be  small,  but  it  is  not 


''^They  are  in  substance  the  same  as  those  of  Michigan,  and  in  some  particu- 
lars better  than  those  of  some  other  states. 
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limited  by  the  constitution  or  the  statutes,  and,  in  fact,  nearly 
every  person  receives  the  appointment  who  desires  it.  Lawyers 
obtain  it  for  themselves  or  their  clerks,  for  convenience  in  exe- 
cuting papers  and  administering  oaths,  and  the  office  is  so 
common  that  many  persons  perform  the  official  duties  without 
expecting  to  demand  or  be  offered  the  official  fees.  The  whole 
number  of  notaries  in  the  state  is  about  4,000.  Leaving  the 
other  enumerated  officers  out  of  view,  there  are,  therefore,  in 
the  state  8,800  Justices  and  notaries,  whose  certificate  to  the 
execution  of  a  deed  or  mortgage  entitles  it  to  go  upon  record. 
That  is  equivalent  to  saying,  as  we  shall  show  further  on,  that 
there  are  in  the  State  of  Wisconsin  8,800  persons  whose  mere 
certificate,  executed  according  to  certain  forms,  may  deprive 
any  man  in  the  state  of  his  homestead  or  other  real  property. 

If  these  men  were  all  selected  for  this  important  service  for 
their  integrity,  there  might  be  a  reasonable  feeling  of  reliance 
on  it  being  performed  honestly;  but  the  exact  fact  is  that  they 
select  themselves.  Unless  the  executive  of  Wisconsin  is  more 
particular  than  those  of  most  western  states,  he  seldom  refuses 
the  request  for  a  notary's  commission.* 

And  it  is  notorious  that  in  most  towns  any  man  may  be  a 
justice  of  the  peace  who  can  succeed  in  manipulating,  in  his  own 
interest,  the  town  caucus  of  the  party  in  majority.  To  suppose 
that  there  are  not,  in  this  vast  number  of  officers,  many  who 
would  not  scruple  to  certify  to  a  false  deed  if  they  believed  they 
could  do  so  with  impunity,  is  to  put  a  faith  in  human  nature 
which  experience  does  not  justify.  Nothing  is  easier,  and 
nothing  is  safer ;  and  we  have  no  right  to  be  surprised  when  we 
find  unscrupulous  sharpers  resorting  to  fraudulent  dealings  in 
land,  in  full  confidence  that  they  are  less  exposed  to  risks  than 
by  the  better  known  frauds  and  robberies. 


*  Instances  might  be  here  mentioned  of  attorneys  disbarred  for  dishonesty, 
who  nevertheless  were  permitted  to  hold  the  office  of  notary  public,  and  the 
fact  attracted  no  particular  attention ;  the  office  being  generally  looked  upon 
as  unimportant. 
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2.  But  having  provided  for  this  great  number  of  certifying 
officers,  the  law  has  made  no  provisions  whatever  for  insuring 
the  intelligent  and  honest  discharge  of  their  duty.  When  the 
executed  deed  imports  verity,  the  most  natural  shape  for  fraud 
to  assume  would  perhaps  be  that  of  false  personation;  and  this 
is  one  which  requires  to  be  guarded  against  with  great  care. 
It  may  safely  be  assumed  that  the  large  majority  of  all  justices 
and  notaries  are  men  of  integrity;  but  the  most  honest  men 
are  frequently  unsuspicious  and  credulous  to  the  last  degree, 
and  never  look  for  fraud  or  deception  from  others  until,  they 
actually  experience  it.  It  is  therefore  of  great  importance  that 
the  law  should  make  careful  provisions  for  putting  them  upon 
their  guard,  and  should  either  forbid  their  taking  the  acknowl- 
edgments of  persons  they  do  not  know,  or  should  require  them 
to  take  evidence  of  identity  from  those  they  are  acquainted 
with,  and  make  some  record  of  the  evidence  which  may  be  re- 
sorted to  in  case  of  alleged  fraud.  But  the  law  makes  no  such 
provision.  The  statute  does  indeed  give  a  form  of  certificate, 
in  which  it  is  recited  that  the  persons  executing  the  deed  are 
known  to  the  certifying  officer,  and  it  provides  that  the  certifi- 
cate shall  be  sufficieni  if  *' substantially "  in  that  form.  But 
we  are  not  aware  that  it  has  ever  been  held  that  the  absence  of 
such  a  recital  would  render  the  certificate  ineffectual ;  and  if 
the  certificate  must  always  contain  it,  the  recital  is  an  idle 
form,  for  it  is  never  understood  that  the  authority  to  take  ac- 
knowledgments is  limited  to  the  cases  of  those  the  officer  is 
personally  acquainted  with.  The  authority  is  general,  but  as 
the  certificate  covers  the  identity  of  the  party,  it  is  assumed 
that  the  officer  will  satisfy  himself  on  that  point  before  certify- 
ing. But  how  shall  he  satisfy  himself?  Shall  he  take  the 
word  of  the  party  himself  as  sufficient  ?  If  so,  the  inquiry  is 
idle,  for  the  offer  of  the  deed  for  certification  is  an  assertion  of 
identity.  Or  shall  he  accept  the  statement  of  any  other  person 
who  may  be  brought  to  him  as  a  witness,  whether  known  or 
unknown?     If  so,  all  that  is  needed  is  that  the   fraudulent 
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grantor  shall  have  a  confederate  to  vouch  for  him,  or  be  able 
to  find  some  one  sufficier\tly  crediiloua  to  accept  and  repeat  his 
statement,  that  he  is  the  person  he  represents  himself  to  be.* 

But  the  truth  is,  that  so  unimportant  and  so  much  a  matter 
of  mere  form  is  the  certificate  of  acknowledgment  supposed  to 
be,  that  most  officers  certify  without  doubt  or  question  for  any 
one  who  presents  a  conveyance  for  the  purpose;  so  that  if  any 
one  in  this  assembly  were  to  go  as  an  entire  stranger  into  the 
office  of  a  justice  or  notary  in  Wisconsin,  and  offer  to  acknowl- 
edge the  execution  of  a  deed,  the  probabilities  are  that  the 
acknowledgment  would  be  taken  without  question,  and  that  the 
officer  would  certify  according  to  the  form  given  in  the  statute 
that  the  grantor  was  personally  known  to  him.  A  fraudulent 
personation,  therefore,  requires  no  assistance  from  the  officer, 
except  that  degree  of  carelessness  which  with  many  is  habitual. 
No  doubt  there  are  a  great  many  officers  who  duly  appreciate 
the  importance  of  their  functions,  and  are  careful  to  certify  to 
nothing  they  do  not  know;  but  there  are  enough  of  a  different 
sort  to  render  false  personation  easy  and  safe. 

3.  Deeds  of  land  in  Wisconsin  are  recorded  in  the  county 
within  whose  limits  the  lands  lie,  and  the  recorder  must  place 
none  upon  record  unless  it  appears  to  be  executed  in  compliance 
with  the  statutory  provisions.  His  recording  a  deed  is  there- 
fore equivalent  to  a  decision  by  him  that  the  certificate  comes 
from  the  proper  source,  and  he  is  supposed  to  satisfy  himself 
of  this  fact.  Now  the  means  he  has  of  doing  this  is  an  inspec- 
tion of  the  instrument ;  the  law  provides  for  no  other. 

Some  of  the  officers  mentioned  in  the  statutes  have  official 
seals,  and  it  is  presumed  their  certificates  will  be  given  under 
them,  and  that  the  recorder  will  be  acquainted  with  the  seals. 
The  signatures  of  some  it  is  presumed  will  be  generally  known; 


*  An  introduction  of  the  party  to  the  officer  by  some  one  the  officer  knows 
is  held  sufficient.  Nippel  vs.  Hammond,  4  Colorado,  211.  Doe  may  therefore 
introduce  himself  to  Roe,  and  procure  Hoe  to  introduce  him  to  Jackson,  the 
officer. 
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as,  for  example,  those  of  the  justices  of  the  Supreme  Court. 
But  justices  of  the  peace  have  no  official  seal,  and  notaries  pub- 
lic may  have  none;  and  while  the  recorder  may  know  the 
handwriting  of  some  of  these  officers,  it  is  not  likely  that  he 
will  know  so  well  that  of  any  great  number  as  to  be  able  to 
distinguish  between  the  genuine  signature  and  a  clever  imita- 
tion. Of  course  no  assumption  could  be  more  wild  and  absurd 
than  that  the  recorder  knows  the  handwriting  of  every  justice 
and  notary  in  the  state,  and  is  able  on  an  inspection  of  a  signa- 
ture to  distinguish  immediately  between  the  genuine  and  the 
false.  Indeed,  he  has  no  means  of  even  knowing  who  all  the 
justices  and  notaries  of  the  state  are.  And  yet  the  law  not 
only  requires  him  to  take  official  notice  who  they  all  are,  and  offi- 
cial notice  of  the  genuine  handwriting  of  them  all,  but  it  gives 
a  peculiar  force  to  his  decisions  upon  these  points ;  so  that  his 
acting  upon  his  supposed  knowledge — which  in  fact  he  do^s  not 
and  cannot  possess — imparts  record  verity  to  the  instrument 
acted  upon.  It  is  thought  sometimes  to  be  a  hard  rule  which 
requires  every  man,  at  his  peril,  to  know  the  law ;  but  what 
shall  we  say  of  the  amazing  assumption  that  the  recorder  of 
deeds  knows  all  the  acknov/1  edging  officers  of  the  state,  and  can 
recognize  the  genuine  signatures  of  all  ? 

The  system  is  a  direct  and  very  tempting  invitation  to  fraud 
and  forgery.  Any  man  with  average  facility  in  handling  a  pen 
may  put  upon  record  an  apparently  good  title  under  it.  If  all 
he  cares  for  is  to  obtain  in  himself  or  in  some  confederate  a 
title  which  he  can  dispose  of,  he  need  not  trouble  himself  to  see 
that  the  name  he  puts  to  the  certificate  of  acknowledgment  is 
that  of  an  actual  officer,  for  that  will  be  assumed  by  the  re- 
corder and  by  a  purchaser.  But  if  he  desires  to  obtain  a  record 
title  that  will  stand  the  test  of  litigation,  the  name  of  a  real 
justice  or  notary  will  be  employed,  so  that  the  record  may  not 
be  defeated  by  the  evidence  that  there  is  no  such  acknowledg- 
ing officer  as  the  deed  assumes.  A  sharp  rogue  will  make  use 
of  the  name  of  some  officer  who  transacts  a  large  business,  be- 
cause such  a  person,  if  his  supposed  act  was  called  in  question, 
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would  seldom  be  able  to  testify  whether  he  did  or  did  not  take 
the  acknowledgment  of  any  particular  conveyance.  It  will  be 
easy  to  inquire  out  such  officers  who  notoriously  perform  the 
official  act  in  the  most  careless  and  perfunctory  manner. 

Of  what  real  value,  then,  can  be  the  certificate  of  a  justice  or 
notary  that  a  conveyance  has  been  duly  acknowledged  before 
him  by  the  grantor  named  therein  ?  The  moral  force  of  such 
a  certificate  is  absolutely  nothing,  unless  we  happen  to  know 
the  officer  to  be  a  man  uncommonly  conscientious  and  careful, 
or  unless  we  have  reason  to  believe  that  the  grantor  was  per- 
sonally known  to  him.  Imagine  a  statute  passed  which  should 
require  bank  checks  and  drafts,  and  their  endorsement,  to  be 
thus  acknowledged.  What  prudent  banker  would  deem  it  safe 
to  receive  the  certificates  without  question,  as  recorders  now 
receive  the  certificates  to  conveyances?  And  how  long  would 
he  escape  bankruptcy  if  he  were  to  do  so  ?  And  would  not  any 
prudent  man  say,  without  hesitation,  that  the  act  of  paying  a 
draft  in  reliance  upon  the  certificate  of  an  unknown  person, 
who  might  either  be  dishonest  and  the  confederate  of  a  forger, 
or  so  credulous  as  to  be  the  ready  tool  of  a  forger,  would  be  one 
of  such  gross  and  inexcusable  carelessness  that,  if  it  were 
habitual,  it  ought  to  deprive  him  of  the  confidence  of  the  pub- 
lic in  his  business  capacity  ?  But  the  want  of  prudence  would 
become  absolute  recklessness  if,  without  the  means  of  determin- 
ing whether  the  certificate  itself  was  genuine  or  forged,  he 
nevertheless  acted  in  reliance  upon  it. 

Observation  of  the  working  of  registration  laws  for  many 
years  has  satisfied  us  that  the  requirement  of  an  acknowledg- 
ment of  conveyances  under  such  laws  is  no  security  to  titles 
whatever,  and  that  the  community  would  scarcely  be  more 
exposed  to  frauds  if  every  grantor  was  at  liberty  to  execute  and 
record  his  conveyance  without  any  such  ceremony.  Such 
security  as  there  is  must  be  found  now,  first,  in  the  laws  for 
the  punishment  of  forgery,  and  second,  in  the  difficulty  of  dis- 
posing of  a  false  title  without  leaving  tracks  by  which  the  per- 
petrators may  be  traced.     But  the  laws  against  forgery  would 
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be  equally  available  then  as  now,  and  the  benefit  in  requiring 
an  acknowledgment  is  in  the  main  limited  to  the  fact  that  a 
person  must  be  named  as  acknowledging  officer,  who,  if  he 
acted  as  such,  can  presumably  give  important  evidence  when 
the  deed  is  a  fraud.  But  any  reliance  upon  such  evidence 
must  fail  whenever  an  officer,  from  the  multiplicity  of  his 
transactions,  would  fail  to  remember  whether  a  particular 
transaction  did  or  did  not  take  place.  And  if  the  fact  of  fraud 
can  be  put  beyond  the  reach  of  evidence  by  the  destruction  of 
deeds,  as  in  many  cases  it  can  be,  the  difficulty  in  dealing  with 
the  title  will  disappear  altogether. 

The  facilities  for  the  manufacture  of  false  titles  are  increased 
by  the  provision  that  deeds  not  Acknowledged  by  the  grantor 
may  be  proved  before  an  acknowledging  officer  and  certified  by 
him  for  record  on  such  proof.  The  statute  does  not  require  the 
proofs  to  be  certified,  and  it  is  judicially  determined  that  a  cer- 
tificate of  a  justice  that  the  deed  was  proved  to  his  satisfaction 
is  sufficient.* 

Like  facilities  are  afibrded  for  the  manufacture  of  false  titles 
out  of  the  state.  A  notary  public  anywhere  in  the  civilized 
world  may  take  the  acknowledgment  of  a  deed  of  lands  in  Wis- 
consin, and  his  official  seal  sufficiently  authenticates  his  signa- 
ture. Thus  the  statutes  of  Wisconsin  place  the  titles  of  its 
people  at  the  mercy  of  this  class  of  officers  the  world  over.  If 
they  are  dishonest,  they  may  purposely  take  away  titles  by 
false  certificates;  if  they  are  merely  careless  in  the  perform- 
ance of  official  duties,  they  may  heedlessly  permit  others  to 
obtain  false  certificates  from  them.  It  almost  seems  as  if  the 
laws  of  the  state  were  intended  to  invite  unscrupulous  persons 
of  every  land  to  come  forward  and  steal  the  lands  of  her  citizens. 

But  it  may  be  said  and  believed  that  there  can  seldom  be 
danger  that  a  manufactured  title  will  escape  detection.  The 
supposed  grantor  will  always  know  when  a  deed  is  fraudulent 
or  forged,  and  he  may  testify  in  his  own  protection.     The  law 


*  Myrick  V8.  McMillan,  13  Wis.  188. 
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also  requires  two  witnesses  to  every  conveyance ;  so  that,  with 
the  acknowledging  oflBcer — unless  all  these  are  fictitious — there 
must  always  be  three  persons  who  knew  of  the  transaction  if  it 
was  real,  or  who  presumably  might  testify  to  the  fraud  if  the 
deed  was  forged.  The  deed  itself,  also,  unless  in  cases  of  re- 
markably successful  imitations,  must,  from  the  number  of 
signatures  upon  it,  aflford  abundant  opportunity  for  detection. 

This  reasoning  would  be  sound  if  a  fraudulent  deed  was 
likely  to  be  kept  and  produced  in  evidence;  but  it  is  not.  The 
same  statute  that  invites  parties  to  commit  frauds,  takes  care 
to  provide  the  means  whereby  they  may  escape  detection.  It 
therefore  provides  that  when  conveyances  have  been  acknowl- 
edged or  proved  and  recorded,  "  the  record,  or  transcript  of  the 
record,  certified  by  the  register  in  whose  oflBce  the  same  may 
have  been  recorded,  may  be  read  in  evidence  in  any  court 
within  this  state,  without  further  proof  thereof."  Thus  the 
record,  or  a  transcript  of  the  record,  is  made  original  evidence. 
With  such  a  law  in  force,  the  manufacturer  of  a  fraudulent 
title,  or  any  one  claiming  under  it  with  knowledge  of  the  facts, 
will  no  more  keep  the  false  papers  where  they  may  be  dis- 
covered and  given  in  evidence  against  him,  with  their  forgeries 
upon  their  face,  than  a  murderer  would  keep  by  him  the  instru- 
ments of  his  crime,  with  all  their  marks  and  stains.  All  he 
needs  is  the  record,  and  the  false  story  which  that  will  tell  will 
wear  the  bold  face  of  truth,  when  the  original  itself  would  not 
for  a  moment  stand  the  test  of  inspection. 

Let  us  see,  then,  how  successive  falsehoods  may  become  verities 
under  the  recording  laws.  A  false  assertion  from  an  unknown 
person  obtains  a  false  certificate  from  a  notary ;  the  false  cer- 
tificiite  secures  from  the  recorder  the  record  of  a  forged  deed, 
which  the  record  then  aflBrms  to  be  genuine,  and  this  false 
aflBrmation  is  then  received  as  true  in  all  courts,  "without 
further  proof  thereof."  Or  a  forger  presents  to  the  recorder  a 
conveyance,  wholly  manufactured  by  himself,  and  the  recorder, 
by  putting  it  upon  record  without  investigation  or  inquiry, 
makes  it  testify  to  all  the  world  that  it  is  a  genuine  instrument, 


212  AMERICAN  BAR  ASSOCIATION. 

and  was  executed  by  and  in  the  presence  of  the  persons  whose 
names  appear  npon  it.     It  is  true  that  the  statute  provides 
that  '*  the  eflFect  of  such  evidence  may   be  rebutted  by  other 
competent  testimony,"  but  the  effect   nevertheless  is  that  the 
forgery  proves  its  own  verity,  and  the  owner  of  the  land  must 
lose  his  title,  if  he  cannot  disprove  it.     And  in  entering  upon  the 
proof  of  a  negative,  he  will  do  so  under  the  disadvantage  that  he 
must  meet  and  overcome  by  parol  evidence  the  record  of  a 
formal  document,  which  is  officially  certified  to  have  been  exe- 
cuted and  acknowledged  by  him  in  the  presence  of  witnesses.* 
But  one  proposing  to.manufacture  fraudulent  deeds  will  not 
do  so  recklessly,  but  will  cunningly  look  about  for  cases  in  which, 
when  the  deeds  are  recorded,  it  will  in  his  opinion  be  practically 
impossible  to  overcome  the  evidence  of  verity  which  the  record 
gives.     The  death  of  a  land  owner  often  affords  opportunity  to 
manufacture  a  conveyance  with  impunity.     If  he  has  attended 
to  his  ordinary  affairs  until  shortly  before  his  death,  a  deed 
dated  during  that  period  may  excite  no  suspicion,  and  with  the 
assistance  of  a  dishonest  notary,  or  one  careless  enough  to 
permit  of  a  personation,  it  may  easily  be  prepared.     If  a  notary 
or  justice,  who  might  have  been  likely  to  be  called  upon  by  the 
owner  of  the  land,  should  chance  to  die  near  the  same  lime, 
this  would  afford  an   excellent  opportunity  for  the  use  of- his 
official  signature  with  impunity,  and  the  manufacturer  of  the 
deed  might  do  everything  essential  to  complete  the  work  with- 
out any  assistance  whatever.     If  the  owner  of  the  land  should 
be  stricken  with  incurable  mental  disease,  the  opportunity  to 
rob  his  estate  of  his  lands  would   be  the  same  that  would  be 
presented  by  his  death.     It  is  not  so  common  to  record  deeds 
promptly  on  their  execution,  that  the  fiict  that  a  short  time,  or 
even  some  months,  intervenes  between  the  date  of  the  deed  and 
of  the  record  will  excite  suspicion,  and  it  is  only  necessary  that, 

*A  certificate  of  acknowledgment  is  not  invalidated  by  the  fact  that  the 
grantor  or  the  acknowledging  officer  does  not  recollect  the  transaction, 
looker  w.  Sloan,  30  N.  J.  Eq.  394.  Se«  Sisters,  etc.,  vs.  Catholic  Bishop,  86 
111.  171. 
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after  the  record  is  made,  the  parties  concerned  should  be  able 
to  give  some  plaupible  account  of  the  loss  or  destruction  of  the 
deed,  and  the  fraud  is  accomplished.  A  plausible  story  is  easily 
made  up  if  some  little  time  elapses  before  the  deed  comes  to  the 
knowledge  of  the  real  owner.  In  fact,  it  is  notorious  that  very 
little  care  is  taken  by  large  numbers  of  people  to  preserve  their 
title  deeds  after  they  have  been  recorded,  and  any  one  who  has 
had  occasion,  because  of  trouble  with  the  records,  to  look  up 
original  conveyances,  knows  perfectly  well  that  while  grantors, 
after  parting  with  their  title,  often  take  no  pains  to  preserve  old 
deeds,  which  now  seem  worthless  to  them,  grantees  are  quite  as 
likely  not  to  take  pains  to  obtain  and  keep  them.  The  loss  of 
old  deeds  is  therefore  not  an  unusual,  but  a  very  common  oc- 
currence. 

In  looking  for  land  to  appropriate,  the  laud  robber  will  be 
likely  to  come  across  cases  in  which,  on  the  death  of  the  owner, 
it  is  manifest  the  knowledge  of  his  ownership  has  not  imme- 
diately been  brought  home  to  the  heirs.  Such  instances  gen- 
erally happen  in  the  case  of  non-residents.  A  large  proportion 
of  the  community  never  make  inventory  of  their  property,  and 
if  they  attend  in  person  to  their  own  affairs,  they  may  have 
lands  abroad  of  which  their  families  have  but  faint  informa- 
tion, and  sometimes  none  at  all.  Very  many  of  the  tax  titles 
in  the  western  states  originate  in  the  fact  that  for  a  time  after, 
the  death  of  the  owner  the  lands  are  not  looked  after,  either 
for  lack  of  information  on  the  part  of  those  interested,  or  be- 
cause the  family  are  infants  and  women,  and  their  affairs  pass 
to  the  hands  of  some  one  who  was  a  stranger  to  the  business  of 
the  ancestor,  and  only  slowly  possesses  himself  of  a  knowledge 
of  the  facts.  During  this  period  there  is  opportunity  for  a 
fraudulent  harvest,  and  when  the  representatives  of  the  de- 
ceased at  last  inquire  out  the  lands,  they  find  that  apparently 
the  ancestor  disposed  of  them  in  his  lifetime,  and  the  inquiry 
goes  no  further. 

The  parties  who  engage  in  such  frauds  usually  profess  to  be 
real  estate  brokers  or  abstract   makers,  and  their   business 
14 
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affords  them  the  opportunity  to  know  what  cases  it  is  safe  to 
deal  with.  To  carry  on  frauds  on  a  large  scale,  confederates 
are  required,  and  several  transfers  may  be  desirable.  And  the 
fraudulent  dealings  will  by  no  means  be  confined  to  the  cases 
of  death  or  disability  of  the  owner.  Those  are  generally  the 
safer  cases ;  but  many  non-resident  owners  of  land  in  tlie  western 
states  have  never  visited  them,  and  if  false  deeds  were  placed 
upon  record,  only  a  fortunate  accident  would  be  likely  to  ac- 
quaint them  with  the  fact. 

Fraudulent  deeds  are  sometimes  obtained  by  a  species  of 
false  personation,  which  ^\\  parties  concerned  appear  to  think 
may  be  indulged  in  without  danger.  For  example,  Mr.  Wil- 
liam Jones,  of  Wisconsin,  many  years  since  purchased  of  the 
United  Stales  a  certain  quarter  section  of  land,  and  there  is  no 
conveyance  of  it  by  him  of  record.  Another  Mr.  William 
Jones,  of  Milwaukee,  receives  a  letter  from  a  land  agent,  en- 
closing ten  dollars  and  a  quit  claim  of  this  land,  which  he  is 
requested  to  execute.  He  does  not  perceive  what  good  the 
quit  claim  can  do  any  one ;  but,  confident  it  cannot  hurt  him 
to  consent,  he  gives  the  conveyance  and  accepts  the  money. 
Now  the  deed  of  quit  claim  in  common  use  in  the  western 
states  is  really  a  deed  of  bargain  and  sale,  and  just  as  effectual 
in  transferring  the  title  as  the  common  deed  with  covenants. 
And  in  several  states  it  has  been  decided  that  no  suspicion 
attaches  to  a  title  by  reason  of  its  having  been  transferred  by 
a  quit  claim.*  The  land  agent,  therefore,  soon  disposes  of  the 
land  to  a  bona  fide  purchaser,  whose  title  is  apparently  good 
and  may  never  be  disproved. 

One  other  fraud,  of  which  cases  have  come  before  the  courts, 
may  be  mentioned.  Very  generally  in  this  country  it  is  now 
provided  that  a  homestead  shall  only  be  conveyed  by  the  joint 

*  See  McConnell  vs.  Reed,  4  Scam.  117;  Butterfield  v«.  Smith,  11  111.  485; 
Pettingill  r«.  Devin,  35  Iowa,  H44;  Burns  vs.  Berry,  42  Mich.  176;  Morris  vs. 
Daniels,  35  Ohio  (N.  S  ),•  406 ;  Taylor  vs.  Harrison,  47  Texas,  454.  But  see 
also  Marshall  vs.  Roberts,  18  Minn.  405 ;  Hutchinson  vs.  Harttmann,  15 
Kan.  133. 
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deed  of  husband  and  wife.  A  husband,  whose  wife  by  his  mis- 
conduct has  been  driven  from  his  home,  has  been  known  to 
procure  an  abandoned  woman  to  personate  her  for  the  purposes 
of  this  conveyance ;  and  when,  after  the  husband's  death,  she 
attempted  to  claim  homestead  right*^,  this  deed,  certified  in  due 
form  by  a  public  oflScer  to  have  been  executed  by  lierself,  con- 
fronted her.  In  case  she  had  died  before  the  husband,  and  the 
minor  children  had  claimed  the  homestead,  the  fraud  would 
have  been  likely  to  be  completely  eflFectuil. 

We  have  said  that  unoccupied  lands  will  generally  be  selected 
for  fraudulent  conveyances,  because  the  probabilities  of  conceal- 
ing the  fraud  will  be  greater.  But  it  should  be  observed  that 
even  in  the  case  of  occupied  lands,  the  difficulty  of  protecting 
against  fraud  is  increased  by  the  recording  laws.  One  or  two 
illustrations  of  this  fact  will  be  given.  The  statutes  of  Massa- 
chusetts provide  that  unrecorded  conveyances  shall  be  valid 
only  as  against  the  grantor,  his  heirs  and  devisees,  and  other 
persons  having  actual  ^notice  thereof;  and  it  is  judicially  de- 
termined that  possession  of  lands  by  an  owner  whose  deed 
is  unrecorded  is  not  actual  notice  of  his  deed,  and  he  is  conse- 
quently liable  to  be  disseized  under  a  subsequent  deed  from  his 
grantor.*  It  has  also  been  held  in  many  cases  that  possession 
of  lands  is  no  notice  of  a  claim  to  title  or  equities  against  the 
possessor's  own  conveyance  ;t  so  that  a  fraudulent  deed,  which 
the  record  makes  ^m/ia  fade  genuine,  may  take  from  the  real 
owner  all  the  protection  which  possession  is  supposed  to  give. 
And  though  possibly  the  case  never  occurred  of  the  owner 
being  disseized  under  the  record  of  a  forged  conveyance  purport- 

*  Pomroy  va.  Stevens,  11  Met.  244  ;  Parker  vs.  Osgood,  3  Allen,  487 ;  Dooley 
M.  Walcott,  4  Allen,  400;  George  V8.  Kent,  7  Allen,  16;  Sibley  vs.  LeflSng- 
well,  8  Allen,  584;  Mara  vs.  Pierce,  9  Gray,  306;  Lamb  vs.  Pierce,  113  Mass. 
72.  Compare  Vaughan  vs.  Tracy,  22  Mo.  415,  and  25  Mo.  318;  Rhodes  vs. 
Outcalt,  43  Mo.  367;  Harris  vs.  Arnold,  1  R.  I.  126. 

f  That  possession  is  not  notice  of  equities  as  against  a  man's  own  convey- 
ance, see  Williamson  vs.  Brown,  15  N.  Y.  354;  Fassett  vs.  Smith,  23  N.  Y. 
252 ;  Bloomer  vs.  Henderson,  8  Mich.  395 ;  Van  Keuren  vs.  Central  R.  R.  Co., 
38  N.  J.  L.  165;  Denton  vs.  White.  26  Wis.  679. 
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ing  to  be  his  own,  the  same  cannot  be  said  of  heirs.  Death 
can  be  wonderfully  efficient  as  an  assistant  to  fraud  when  the 
recording  laws  kindly  dispense  with  the  production  of  original 
documents. 

As  our  remarks  have  had  special  reference  to  the  laws  of 
Wisconsin,  it  is  proper  to  say  that  in  one  particular  they  are 
much  less  subject  to  criticism  than  some  others.  We  refer  now 
to  the  provisions  respecting  the  execution  of  deeds  in  other 
states.  They  may  be  acknowledged  in  other  stat^  before  any 
justice  of  the  peace;  but  the  official  character  and  signa- 
ture of  the  justice  must  be  authenticated  by  the  certificate  of 
the  clerk  of  a  court  of  record  for  the  proper  county,  under  his 
official  seal.  But  in  quite  a  number  of  the  states  no  authenti- 
cation whatever  of  the  assumed  official  character  or  signature 
is  required,  but  the  recorder  is  supposed  to  know  these  officers 
and  their  handwriting  the  country  over. 

We  shall,  of  course,  not  be  understood  as  advancing  the  prop- 
osition that  all  fraudulent  dealings  in  land  titles  are  chargeable 
to  the  facilities  affi)rded  by  the  recording  laws.  We  under- 
stand perfectly  that  there  may  be  frauds  and  forgeries  under 
any  system.  But  what  we  affirm,  and  have  sought  to  point 
out,  is  that  the  recording  laws  afford  facilities  for  the  perpetra- 
tion of  frauds  that  could  not  otherwise  be  committed,  and  that 
they  aid  in  the  concealment  of  frauds  by  inviting  the  destruc- 
tion of  documents  that  might  expose  them. 

When  we  become  accustomed  to  a  system  that,  so  far  as  we 
know,  generally  works  well,  and  from  which  neither  we  nor 
any  of  our  neighbors  or  friends  have  ever  suflfered,  we  are  not 
likely  to  stop  to  investigate  its  possibilities,  even  when,  if  we 
were  to  consider  it  as  a  system  only  as  yet  proposed,  we  might 
reject  it  without  delay  or  hesitation  as  fraught  with  manifest 
evils  and  dangers.  Suppose  it  were  now  proposed  that  the  cer- 
tificate of  any  justice  or  notary  in  the  country  should  be  prima 
facie  evidence  of  the  due  execution  of  a  will,  and  that,  on  its 
being  recorded,  the  record  should  be  original  evidence;  would 
not  the  proposition  excite  amazement,  and  be  rejected  sponta- 
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neously  as  in  the  last  degree  dangerous  ?  But  the  certificate 
of  an  unknown  justice  or  notary,  or  of  some  other  unknown 
person  who  may  falsely  assume  the  officer's  name  and  title, 
ought  no  more  to  authenticate  one  instrument  than  another. 
There  is  no  more  to  be  attested  in  the  case  of  a  will  than  of  a 
deed.  Identity,  legal  capacity,  and  freedom  of  action  are  all 
covered  by  the  certificate  of  acknowledgment,  and  these  are  all 
that  a  subscribing  witness  to  a  will  is  expected  to  observe  or 
testify  to. 

Are  there  available  remedies  for  these  evils?  We  reply 
without  hesitation  in  the  affirmative.  These  may  be  either 
partial  or  thorough,  and  they  may  be  found  either  in  a  modifi- 
cation of  the  existing  system  of  registration,  or  in  the  substitu- 
tion of  a  better  and  safer  one. 

1.  A  partial  remedy  would  be  found  in  the  repeal  of  all 
provisions  of  law  which  make  the  record,  as  we  now  have  it, 
primary  evidence  of  the  genuineness  and  due  execution  of  a 
conveyance,  and  the  substitution  of  others  which  make  it  secon- 
dary evidence  only.  This  would  make  it  for  the  interest  of 
every  land  owner  to  preserve  his  title  deeds,  and  of  every  pur- 
chaser to  obtain  and  keep  the  deeds  which  are  to  constitute  his 
muniments  of  title.  Exceptions  might  be  made  in  favor  of  re- 
corded instruments  under  which  possession  has  been  held  for  a 
time;  say  for  five  years;  but  the  general  rule  ought  to  be,  that 
the  record  shall  be  evidence  only  after  it  has  been  proved  that 
there  was  a  genuine  instrument  whose  non-production  is  satis- 
factorily accounted  for.* 

It  would  be  interesting,  if  it  were  practicable,  to  trace  in 
each  state  the  history  of  its  recording  laws,  and  to  ascertain 
how  it  was  that  such  force  came  to  be  given  by  law  to  these 
records.     The  real  reason  is  probably  to  be  found  in  the  fact 


*  In  nearly  all  the  states  the  records  are  now  original  evidence.  In  a  few 
they  are  evidence  only  after  the  party  offering  them  has  made  affidavit  or  pre- 
sented evidence  that  the  original  has  been  lost  or  destroyed,  or  is  not  in  his 
custody  or  control. 
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that  the  early  conveyances  in  colonial  times  took  place  with  the 
approval  and  consent  of  the  government,  and  were  made  a 
matter  of  solemn  record  as  much  as  were  the  laws  or  the  judg- 
ments of  its  courts.  Thus,  in  Rhode  Island,  the  "transfers 
were  made  in  open  town  meeting,  and  if  the  town  approved  the 
sale,  they  voted  to  record  the  deed,  which  made  the  conveyance 
valid ;  but  if  they  disapproved,  the  whole  was  void."  *  There 
could  be  no  danger  of  fraud  in  making  sruch  a  record  evidence. 
The  Body  of  Liberties  for  Massachusetts  provided  for  the  re- 
cording in  the  public  rolls  of  the  general  court  of  any  deed 
"  duly  confirmed,"  and  the  confirmation  might  extend  to  the 
conveyance  or  alienation  by  "  any  woman  that  is  married,  any 
child  under  age,  idiot,  or  distracted  person,"  "if  passed  or  rati- 
fied by  the  consent  of  a  general  court."  f  The  faith  properly 
due  to  such  records  was  afterwards  transferred  without  reflec- 
tion or  care  to  those  of  another  kind  which  it  should  have  been 
seen  were  entitled  to  little  or  no  confidence. 

2.  The  proposed  change  will  take  away  some  of  the  temptations, 
to  the  manufacture  of  false  deeds  and  their  destruction  after  a 
false  record  has  been  made,  but  a  much  more  eflFectual  protec- 
tion will  be  a  requirement  that  the  original  deed  shall,  in  every 
case,  be  left  in  the  ofl5ce  of  registration.  This  we  regard  as 
absolutely  indispensable.  There  can  be  no  eflFectual  security  to 
land  titles  without  it. 

For  this  purpose  it  should  be  required,  either  that  all  con- 
veyances, mortgages,  etc.,  be  executed  in  duplicate,  and  the  two 
be  presented  to  the  recorder,  and  one  retained  by  him  while  the 
other  is  returned,  with  the  date  of  record  endorsed;  or,  if  not 
executed  in  duplicate,  that  the  recorder,  while  retaining  the 
original,  should  deliver  back  a  true  copy  to  the  party  leaving  it. 
This  would  give  to  parties  all  the  security  they  now  have 
against  the  loss  of  evidence  by  the  accidental  destruction  of  the 
records;  a  calamity  that  once  occurred  in  Chicago,  and  has 
happened  to  many  counties  in  diflferent  parts  of  the  Union. 

*1  Arnold,  Hist,  of  R.  I.,  p.  120. 
t  Body  of  Liberties,  14,  28. 
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The  deeds  so  left  with  the  recorder  might  be  made  the  record 
by  being  bound  up  in  books  for  the  purpose;  but  their  liability 
to  wear  out  in  use,  and  to  be  frauduleatly  cut  out  or  defaced 
would  constitute  a  serious  objection.  A  record  for  customary  use 
ought,  therefore,  to 'be  made  by  copying  them  into  a  book,  and 
this  book  could  be  indexed  and  the  conveyances  abstracted  for 
the  purpose  of  giving. certificates  of  title,  as  is  done  now. 
This  system  would  give  a  very  perfect  record,  and  the  original 
conveyances  would  always  be  accessible  for  the  purpose  of  de- 
tecting and  preventing  fraud  or  forgery,  if  any  was  perpetrated 
or  attempted. 

What  reasonable  objection  can  there  be  to  this?  We  can 
conceive  of  none,  except  the  slight  additional  cost  of  making 
duplicate  conveyances,  or  of  certifying  a  copy  of  the  original. 
This  is  a  mere  trifle,  when  the  risks  to  which  land  owners  are 
now  exposed  are  considered.  The  proprietor  might,  with  equal 
reason,  object  to  the  cost  of  a  key  to  lock  his  door  against 
burglars.  Indeed,  the  protections  of  the  present  system  of 
registration,  if  it  is  to  be  retained,  might  with  almost  equal 
reason  be  made  protections  against  burglary,  and  we  might 
leave  our  dwellings  without  other  security  than  a  certificate  of 
a  justice  or  notary  that  he  had  examined  the  caskets  contain- 
ing jewels  and  plate,  and  found  them  burglar  proof.  The 
average  officer  would  probably  give  the  certificate  with  as  little 
hesitation  and  as  little  knowledge  as  he  now  gives  certificates 
of  acknowledgment. 

The  cost  of  the  proposed  system  might  be  somewhat  lessened 
by  entering  only  an  abstract  of  the  conveyances  in  the  record 
books,  instead  of  a  full  copy;  but  this  would  be  objectionable, 
because  it  would  be  likely  to  render  necessary  frequent  reference 
to  the  original,  and  subject  it  to  undesirable  wear  and  risk  of 
injury. 

There  are  two  subordinate  advantages  of  the  proposed  system 
which  are  of  no  small  value,  and  deserve  to  be  mentioned. 

The  first  is,  that  it  gives  protection  against  errors  in  recording. 
These  are  very  numerous,  especially  in  the  new  states,  where 
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for  a  considerable  time  business  is  likely  to  be  done  loosely.  It 
is  astonishing  sometimes  to  see  how  carelessly  the  records  are 
made,  and  how  illegibly  they  are  sometimes  written.  We  have 
ourselves  often  examined  records  where  it  was  nearly  or  quite 
impossible  to  determine  whether  certain  characters  were  in- 
tended for  "north"  or  "south,"  or  certain  others  for  "east"  or 
"west,"  and  yet  upon  these  the  whole  description  depended. 
Registers  of  deeds,  we  may  as  well  remember,  are  not  chosen 
for  their  handwriting,  or  because  of  fitness  for  the  particular 
office,  but  for  circumstances  or  qualities  which  render  them 
important  to  the  general  party  success.  Moreover  the  litiga- 
tion that  arises  respecting  mistakes  is  sufficient  to  prove  that 
in  many  cases  the  copy  in  the  record  book  is  never  compared 
with  the  original. 

The  second  subordinate  advantage  is,  that  it  gives  atlditional 
protection  against  the  theft  or  destruction  of  records.  As 
there  would  seldom  be  occasion  to  refer  to  the  originals,  it  is 
presumed  they  would  be  kept  in  secure  vaults,  as  much  pro- 
tected as  possible  against  ordinary  dangers.  Instances  have 
occurred  of  the  stealing  of  the  record  books  of  a  county  in  order 
to  the  obtaining  of  reward  for  their  re-delivery;  ju»t  as  tombs 
have  sometimes  been  robbed  for  the  same  purpose ;  but  with 
this  diflFerence,  that  while  the  body  may  wisely  be  left  with  the 
thieves,  the  records  must  be  had  back  for  the  protection  of  the 
living.  It  is  indeed  possible  that  both  record  and  original  may 
be  stolen  or  tampered  with,  but  the  difficulties  will  be  greatly 
increased. 

Will  the  proposed  system  be  the  best  that  can  be  devised? 
We  think  not;  but  it  will  be  the  best  that  any  American  state 
would  now  assent  to.  The  best  svstem  would  be  one  under 
which  each  successive  conveyance  should  represent  an  actual 
and  undoubted  title,  subject  only  to  such  mortgages  or  other 
liens,  leases,  etc.,  as  would  be  noted  thereon.  Something  of  this 
nature  is  now  in  force  in  the  British  colonies  of  the  Southern 
Hemisphere.  And  at  the  time  when  land  titles  are  first  being 
acquired,  it  might  easily  be  established.     Where  land  titles  are 
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complicated  and  confused,  as  ours  itow  are,  it  could  only  be  estab- 
lished on  a  judicial  investigation  of  titles  which  are  questioned, 
or  on  some  provision  which  should  require  a  title  claimed  of 
record  to  be  contested  by  judicial  proceedings  within  a  short 
time  named,'  or  it  should  stand  confirmed.  To  sketch  the  de- 
tails now  of  a  plan  would  be  idle,  for  at  present  the  public 
wotild  not  even  listen  to  it  with  patience.  Inherently,  however, 
there  should  be  no  more  difficulty  in  such  a  registration  than 
there  is  in  a  similar  registration  of  ships,  and  when  once  adopted, 
purchases  and  sales  can  safely  be  made  by  it  without  the  risks 
now  attending  reliance  upon  abstracts. 

The  plan  now  actually  proposed  is  substantially  that  of  some 
of  the  British  colonies,  and  it  could  be  easily  adopted  in  the 
states  without  confusion.  At  the  same  time,  the  great  number 
of  acknowledging  officers  ought  to  be  reduced,  and  some  minor 
changes  made;  but  with  the  original  conveyances  preserved, 
such  matters  would  not  be  of  great  importance.  If  something 
of  the  sort  is  not  soon  done,  it  will  be  because  the  people  do  not 
fully  understand  and  appreciate  the  dangers  to  which  their 
titles  are  now  exposed.  These  dangers  are  increasing  from  year 
to  year  as  the  criminal  classes  come  to  understand  more  gene- 
rally the  feast  to  which  they  are  invited  by  the  deceptive  '*  pro- 
tections" of  the  recording  laws. 


BBAD  BT 

SAMUEL    WAGNER 


The  Advantages  of  a  National  Bankrupt  Law, 

In  considering  the  .'advantages  to  be  derived,  in  our  own 
country,  and  at  the  present  time,  from  a  national  bankrupt 
law,  it  may  be  well,  at  the  outset,  to  glance  for  a  moment  at 
the  history  of  such  legislation,  with  a  view  of  ascertaining  the 
principles  upon  which  it  rests,  apart  from  the  peculiar  condi- 
tions which,  in  different  countries,  and  at  various  epochs,  may 
have  given  rise  to  it. 

Undoubtedly,  in  the  ceasio  bonorum  of  the  civil  law,  as  per- 
fected by  the  Christian  Emperors,  we  can  recognize  the  germ 
of  all  subsequent  legislation  on  the  subject.  We  find  here  a 
law  based  upon  the  principles  of  humanity  and  justice,  that 
honest  creditors  are  entitled  to  an  equitable  distribution  among 
themselves  of  their  debtor's  estate,  and  that  the  honest  debtor 
who  delivers  up  all  that  he  has  to  be  so  distributed,  shall  not 
be  dragged  to  jail  as  a  criminal.  ^*Cum  eo  qxioque,  qui  cred- 
itoribus  suia  bonis  cessit,  si  postea  aliquid  acquinerit,  quod 
idoneum  einolurrientum  habeat,  ex  integro  in  id,  quod  facere 
potest,  creditores  experiunter.  Inhumanum  enim  erat,  spoli- 
atum  fortunis  suis,  in  solidum  damnari,''*  Here,  we  may 
observe,  there  is  no  provision  that,  by  surrendering  his  property 
to  his  creditors,  the  debtor  shall  be  discharged  wholly  from  his 
debts,  but  the  spirit  and  intention  is  that  he  shall  be  allowed 
an  opportunity  to  recover  from  his  reverses,  and  to  pay  his 
creditors  in  full. 


*  Just.  Ins.,  Lib.  IV.,  Tit.  VI.  Sec.  40. 
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In  England,  we  find  the  course  of  legislation  on  this  subject 
of  peculiar  interest  and  value  in  the  elucidation  of  the  princi- 
ples underlying  this  question.  At  first,  and  for  a  long  time, 
while  the  nation  was  gradually  developing  its  system  of  laws, 
the  bankrupt  was  considered  merely  in  the  light  of  a  criminal, 
whose  crime  could  be  expiated  only  by  paying  all  his  debts. 
In  time,  however,  the  principles  upon  which  the  Roman  law 
had  been  based  were  accepted  as  the  true  guide  to  legislation, 
and  there  was  added,  also,  the  recognition  of  another  principle, 
the  importance  of  which  was  pressing  itself  upon  a  people 
already  growing  great  in  trade  and  commerce,  that  the  in- 
terests of  trade  imperatively  demanded  a  recognition  of  the 
rights,  and  a  fair  consideration  of  the  claims,  of  both  debtor 
and  creditor.  So  that,  in  its  completed  form,  the  legislation  of 
England  on  this  subject  presents  to  us  the  results  of  a  continued 
and  determined  effort  to  reach  a  bankrupt  law  which  should 
come  up  to  what  Mr.  Justice  Story  has  suggested  as  perhaps 
the  most  satisfactory  definition  to  be  found:  "a  law  for  the 
benefit  and  relief  of  creditors  and  their  debtors  in  cases  in 
which  the  latter  are  unable  or  unwilling  to  pay  their  debts." 
It  would  be  extremely  interesting,  should  time  permit,  to  look 
more  closely  into  the  various  and  gradual  stages  of  this  Eng- 
lish legislation,  but  we  can  only  pause  to  note  one  very  impor- 
tant lesson  to  be  gathered  from  it,  which  is  of  as  much  im- 
portance now  as  then,  in  framing  a  bankrupt  law,  and  that  is 
that  the  "machinery,"  as  it  may  be  called,  for  administering 
such  laws  is  everything.  In  the  first  Act  of  Parliament  which 
may  properly  be  called  a  bankrupt  law,  that  of  34  and  35  Hen. 
VIIL,  c.  4,  no  provision  was  made  for  the  machinery  for  cariy- 
ing  out  its  enactments.  It  simply  provided  that  "  the  Chan- 
cellor should  take  order  in  the  matter,"  etc.  Consequently, 
this  first  bankrupt  act  proved  to  be  of  very  little  practical 
value.  But,  by  the  subsequent  act  of  13  Eliz.,  c.  7,  which 
embodied  the  results  of  the  knowledge  and  experience  of  the 
great  lawyers  of  that  day,  we  find  the  administration  of  the 
law  entrusted  almost  entirely  to  the  creditors  themselves,  the 
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judicial  tribunals  being  resorted  to  only  to  settle  disputed 
questions.  And  just  bore  let  me  quote  from  the  language  of 
Lord  Coke  in  the  first  adjudicated  case  in  bankruptcy  under 
the  statute  of  13  Elizabeth,*  as  it  may  fairly  be  considered  as 
an  exposition  by  that  great  lawyer  of  the  true  scope  and  pur- 
pose of  a  bankrupt  law  :  "So  that  the  intent  of  the  makers  of 
this  act,  expressed  in  plain  words,  was  to  relieve  the  creditors 
of  the  bankrupt  equally,  and  that  there  should  be  an  equal  and 
ratable  proportion  observed  in  the  distribution  of  the  bankrupt's 
goods  among  his  creditors,  having  regard  to  the  quantity  of 
their  several  debts;  so  that  one  should  not  prevent  the  other, 
but  all  should  be  in  cequali  jure.  And  so,  in  divers  cases,  as 
well  at  the  common  law  as  upon  like  statutes,  such  constructions 
have  been  made,  and  in  cases  at  the  common  law  equality  is  re- 
quired ;  so  here  there  ought  to  be  an  equal  distribution,  secundum 
qnantitatem  debitorum  suorum;  but  if,  after  the  debtor  be- 
comes a  bankrupt,  he  may  prefer  one  (who  peradventure  hath 
least  need),  and  defeat  and  defraud  many  other  poor  men  of 
their  true  debts,  it  would  be  unequal  and  unconscionable,  and  a 
great  dt-fect  of  the  law,  if,  after  he  hath  utterly  discredited 
himself  by  becoming  a  bankrupt,  the  law  should  credit  him  to 
make  distribution  of  his  goods  to  whom  he  pleased,  being  a 
bankrupt  man  of  no  credit." 

This  law,  as  thus  expounded  at  the  time  by  Lord  Coke,  has 
been  the  law  of  England  ever  since.  It  has  been  amplified  and 
improved  in  various  ways,  for  its  more  perfect  administration, 
but  has  never  been  changed  in  its  essential  features.  England 
lias  grown  and  prospered,  until  she  has  become  the  first  nation 
of  the  world  in  trade  and  commerce,  and  yet  it  has  never  oc- 
curred to  her  lawyers  or  her  statesmen  that  her  system  of 
bankrupt  laws  is  other  than  one  made  for  all  time,  based  upon 
sound  principles  of  justice  and  humanity,  and  necessary  for  the 
proper  regulation  of  her  trade  and  commerce. 

In  our  own  country,  the  frarhers  of  our  Constitution,  having 
before  them  this  record  of  England's  legislation,  named  among 


*  The  "  Case  of  Bankrupts."  2  Coke's  Rep.  24. 
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the  powers  of  Congress  that  of  establishing  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  States,  and, 
moreover,  they  placed  this  power  side  by  side  with  that  of 
regulating  commerce  among  the  several  states.  Now,  all  these 
enumerated  powers  of  Congress,  as  has  been  well  said  by  Wil- 
liam Rawle,  in  his  commentary  on  the  Constitution,  will  he 
found  *'  to  relate  to,  and  be  consistent  with,  the  main  principle, 
the  common  defence  and  the  general  welfare."  It  can  scarcely 
be  doubted  that  the  framers  of  the  Constitution  looked  forward 
to  the  future  of  the  nation,  when,  with  the  growth  in  popula- 
tion, the  extension  of  the  occupied  territory  and  the  consequent 
increase  in  the  number  of  states,  trade  and  commerce  would  no 
longer  be  restricted  to  particular  localities,  but  would  overstep 
all  political  limits;  when  the  very  necessities  of  the  case  would 
require  that  the  product  of  the  soil  and  of  the  mines,  in  sec- 
tions either  purely  agricultural  or  exclusively  abounding  in 
mineral  wealth,  would  be  carried  to  distant  points  for  consump- 
tion, for  manufacture,  or  export,  while  the  manufactured 
products  would  find  their  market  over  the  whole  length  and 
breadth  of  a  growing  country.  It  is  reasonable  to  suppose, 
therefore,  that  they  considered  this  power  to  enact  bankrupt 
laws  one  which,  in  the  light  of  the  history  of  other  nations  in 
the  past,  and  the  foreshadowing  of  the  requirements  of  our  own 
in  the  future,  was  necessary  for  the  general  welfare.  More- 
over, when  we  look  to  the  writings  of  the  best  commentators 
on  the  Constitution,  we  find  full  confirmation  of  this  view. 
The  three  great  statesmen  who  have  given  us  the  full  and  ex- 
haustive commentary  found  in  the  pages  of  the  Federalist, 
seem  to  consider  as  unnecessary  any  argument  in  favor  of  a 
bankrupt  law,  and  dispose  of  the  whole  subject  \\\  these  few, 
but  significant  words  :  "  The  power  of  establishing  uniform  laws 
of  bankruptcy  is  so  intimately  connected  with  the  regulation  of 
commerce,  and  will  prevent  so  many  frauds  where  the  parties 
or  their  property  may  lie  or  be  removed  into  different  states, 
that  the  expediency  of  it  seems  not  likely  to  be  drawn  in  ques- 
tion." Mr.  Justice  Story,  in  his  commentary  on  the  Constitu- 
tion, considers  at  great  length  the  advantages  to  be  derived 
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from  a  national  bankrupt  law,  and  the  objections  which  have 
been  urged  against  it;  and,  after  stating  that  the  evils  existing 
for  the  want  of  legislation  by  Congress  are  incapable  oi*  being 
redressed  by  the  States,  and  can  be  adequately  redressed  only 
by  the  power  of  the  Union,  he  adds  :  "  There  is  no  commercial 
state  in  Europe  .which  has  not  for  a  long  period  possessed  a 
system  of  bankrupt  or  insolvent  laws.  England  has  had  one 
for  more  than  three  centuries,  and  at  no  time  have  the  Parlia- 
ment or  the  people  shown  any  intention  to  abandon  the  system. 
On  the  contrary,  by  recent  Acts  of  Parliament,  increased  ac- 
tivity and  extent  have  been  given  to  the  bankrupt  and  insol- 
vent laws." 

And  yet,  with  all  this  light  of  past  experience  of  other  coun- 
tries older  than  our  own,  and  with  all  this  discourse  of  "sound 
words"  from  our  best  lawyers  and  statesmen,  what  has  been 
our  action  in  the  matter  ?  A  bankrupt  law  enacte.d  in  1800, 
and  repealed  in  1801;  another  enacted  in  1841,  and  repealed 
in  1843 ;  and  a  third  passed  in  J.867,  and  repealed  in  1878. 
And,  if  we  look  at  this  legislation  in  the  light  of  the  conditions 
existing  at  the  time,  we  find  in  each  case  that  it  was  prompted 
by  the  thought  that  it  would  serve  to  remedy  evils  resulting 
from  over-speculation,  or  from  the  disturbed  condition  of 
finances  following  a  war;  and  it  can  hardly  be  claimed,  there- 
fore, that  by  these  brief  and  spasmodic  efforts  at  legislation  we 
have  been  able  to  test  the  value  of  the  ordinary  and  regular 
operation  of  a  bankrupt  law.  The  most  that  these  three  acts 
accomplished  was,  like  so  many  sponges,  to  wipe  off  a  vast 
amount  of  hopeless  debts,  and  give  everybody  a  clean  slate 
with  which  to  start  fresh.  The  slates  once  cleaned,  the  laws 
were  repealed.  Practically,  therefore,  they  amounted  lo  little 
more  than  laws  for  the  abolition  of  debt,  of  which  we  read  in 
ancient  history,  but  which  we  would  scarcely  think  of  incor- 
porating into  our  modern  systems  of  legislation.  Moreover,  a 
bankrupt  law  enacted  at  such  a  time,  and  under  such  a  condi- 
tion of  things,  will,  in  the  very  nature  of  the  case,  bring  with 
it  an  early  demand  for  its  own  repeal,  for  there  is  necessarily 
exhibited  in  its  operation  such  an  immense  mass  of  debts  due 
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from  one  speculator  to  another,  representing  little  or  no  value, 
and  such  a  hopeless  discrepancy  between  assets  and  liabilities, 
that,  naturally  enough,  a  popular  hue  and  cry  is  raised  against 
the  law  itself,  as  causing  all  the  mischief  by  encouraging  specu- 
lation and  fraudulent  bankruptcy.     It   would  seem   that,  in 
our  legislation  on  this  subject,  we  have  not  yet  been  able  to 
get  beyond  the  crude  notion  that  a  bankrupt  law  is  a  sort  of 
collection  of  specifics,  to  be  used  from  time  to  lime  for  the  cure 
of  our  financial  disorders;  the  physic   lo  be  taken   in  a  huge 
dose,  and  dispensed  with  as  soon  as  the  natural  tone  of  the 
body   is   restored.     But,   unfortunately,   we  have  found  that 
these  disorders  increase   in  seriousness,  that   they  attack  us 
more  frequently  as  we  grow  older,  and  that,  under  this  heroic 
treatment,  each  attack  is  worse  than   the  last.     We  ought, 
therefore,  by  this  time,  to  be  ready  to  appreciate  the  fact, 
which  our  own  experience  and  the  history  of  other  nations 
should  teach  us  to  be  true,  that  a  system  of  national  bankrupt  laws, 
in  its  even  and  continuous  operation,  is  rather  in  the  nature  of 
a  regimen  of  diet  and  exercise  to  the  body  financial  and  com- 
mercial, in  its  very  nature  partly  restrictive  and  partly  remedial, 
and  therefore  tending  to  prevent  rather  than  to  cure  disease. 

Thus  I  have  endeavored  to  present,  very  briefly,  what  seems 
to  me  to  be  the  conclusive  argument  in  fnvor  of  a  national 
bankrupt  law;  that  it  is  based  upon  principles  of  justice  and 
humanity  which  have  been  recognized  since  the  early  days  of  the 
Christian  era  as  necessary  for  the  well-being  and  good  order  of 
society,  and  for  the  proper  regulation  of  trade  and  commerce; 
that  these  principles  have  been  acted  upon  continuously  for 
centuries  by  the  greatest  commercial  nations  of  Europe;  that 
they  have  been  distinctly  recognized  by  the  framers  of  our  Con- 
stitution, and  endorsed  by  its  most  eminent  commentators;  and 
that  we  have,  in  our  own  legislation,  recognized  their  value  and 
importance,  even  if  we  have  failed  to  understand  their  proper 
application. 

If  this  argument  is  sound,  it  is  not  necessary  to  consider  the 
objection,  so  repeatedly  urged,  that  while  a  bankrupt  law  is 
good  in  theory,  it  cannot  be  so  framed  that  it  will  work  well  in 
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practice;  for,  if  the  theory  is  worth  anything,  it  must  rest  upon 
some  sound  principle,  from  which  we  cannot  depart  without 
working  injury  to  the  country.  So  that,  if  the  country  really 
needs  a  bankrupt  law,  we  should  not  fear  the  difficulties  which 
may  arise  in  framing  it,  or  the  inconveniences  which  will  ne- 
cessarily occur  in  its  administration.  "  It  is  easy,"  says  Mr. 
Story,  "  to  exaggerate  the  abuse  of  the  system,  and  point  out 
its  defects  in  glowing  language,  but  the  silent  and  potent  influ- 
ences of  the  system  in  its  beneficial  operations  are  apt  to  be 
overlooked,  and  are  rarely  sufficiently  studied.  What  system 
of  human  legislation  is  not  necessarily  imperfect?  Yet  who 
would  on  that  account  destroy  society  ?*' 

Nor  need  I  dwell  upon  the  proposition,  that,  if  a  uniform  sys- 
tem of  bankruptcy  is  necessary  or  desirable,  such  a  system  can 
only  be  established  by  national  legislation,  and  that  the  same 
result  cannot  be  accomplished  by  legislation  in  the  several 
states.  Apart  from  the  fi^ct  that  no  state  law  can  have  any 
extra-territorial  force,  in  ten  only  out  of  forty-six  states  and 
territories,  so  far  as  I  have  been  able  to  learn,  is  a  preference 
of  one  or  more  creditors  over  others  forbidden;  and  it  would 
be  quite  hopeless  to  attempt  entire  uniformity  in  this  respect, 
if  for  no  other  reason  than  for  that  given  us  by  Mr.  Story, 
whose  prophetic  words,  written  in  1833,  have  met  with  a  degree 
of  fulfilment  even  in  1881.  ''There  will  always  be  found."  he 
says,  "  in  every  state,  a  large  mass  of  politicians  who  will  deem 
it  more  safe  to  consult  their  own  temporary  interests  and  popu- 
larity by  a  narrow  system  of  preferences,  than  to  enlarge  the 
boundaries,  so  as  to  give  to  distant  creditors  a  fair  share  of  the 
fortunes  of  a  ruined  debtor."  * 

But  this  subject  is  an  eminently  practical  one,  and  it  is  im- 
portant to  consider  it  in  its  bearings  upon  the  business  interests 
of  the  country  at  the  present  time.  There  is  no  more  satisfac- 
tory way  of  doing  this  than  by  examining,  for  a  moment,  the 
views  of  representatives  of  the  mercantile  interests  of  all  parts 


*  Story  on  Const,  Vol.  II.  Sec.  1107. 
15 
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of  the  country  expressed  at  a  convention  held  at  Washington, 
in  January  last,  to  urge  upon  the  committee  of  the  House  of  Rep- 
resentatives the  imperative  need  of  a  national  bankrupt  law, 
and  the  passage  of  the  bill  which  had  been  prepared  by  Judge 
Lowell,  of  Boston,  and  which  had  already  been  introduced  into 
Congress.  It  may  fairly  be  said  that  this  convention  repre- 
sented the  sentiments  of  the  mercantile  class  of  the  whole  coun- 
try, for  it  contained  well-chosen  representatives  from  thirty- 
seven  important  mercantile  bodies,  from  at  least  sixteen  differ- 
ent states,  extending  over  an  area  from  Maine  to  Louisiana. 

And  just  here  let  me  say,  in  order  to  show  the  magnitude  of 
the  interests  dependent  upon  the  question  which  this  convention 
had  met  to  consider,  that,  from  statistics  I  have  been  able  to 
obtain  from  very  reliable  sources,  it  appears  that  during  the 
years  1878.  1879,  and  1880,  and  the  first  half  of  1881— that 
is,  from  the  present  time  back  to  and  including  the  year  in 
which  our  last  bankrupt  law  was  repealed — the  number  of 
failures  in  the  United  States  and  the  territories  has  been  24,737, 
with  liabilities  amounting  altogether  to  $439,230,830. 

From  the  New  York  Chamber  of  Commerce  came  this  brief 
but  pointed  resolution:  *'Iiesolved,  That  a  national  bankrupt 
act,  for  the  distribution  of  the  bankrupt  s  estate  and  for  the 
discouragement  of  insolvency,  will  promote  the  general  well- 
being  by  confirming  confidence  in  business  transactions,  and 
greatly  increase  inter-state  trade.*' 

From  the  remarks  of  Mr.  L.  H.  Gardiner,  of  New  Orleans,  I 
extract  the  following  :  ''Speaking  for  the  South  and  Southwest, 
I  desire,  as  representing  that  section,  to  say  that  our  people, 
both  debtors  and  creditors,  recognize  the  necessity  for  a  national 
bankrupt  law  of  equitable  provisions,  and  alike  just  to  the 
unfortunate  debtor  and  the  unfortunate  creditor.  Wide  room 
is  left,  and  an  open  door,  for  the  unscrupulous  debtor,  who,  with 
the  apparition  of  disaster  before  him,  makes  haste  to  cover  him- 
self under  the  assignment  laws  of  Mississippi,  or  the  respite 
laws  of  Louisiana.     This  condition  of  afiairs  is  deplored  by  all 
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fair  minded  men  of  all  classes  of  our  Southern  commercial  com- 
munity, and  credit  transactions,  the  basis  of  enterprise  and  ex- 
pansion, always  surrounded  by  more  or  less  risk,  are,  and  will 
continue  to  be,  extra  hazardous,  until  the  equities  between 
debtor  and  debtor,  and  debtor  and  creditor,  can  be  established 
in  advance  by  the  provisions  of  a  good,  national  bankrupt  law." 

Mr.  Gardner  R.  Colby,  a  delegate  from  the  Merchants'  Club 
of  New  York,  said :  "  The  gentlemen  of  the  Merchants'  Chib 
represent  sales  on  credit,  long  and  short,  to  the  amount  of  about 
$350,000,000  annually,  with  a  capital  to  correspond.  These 
gentlemen  represent  manufacturers  in  all  manufacturing  centres 
— Fall  River,  Connecticut,  Lowell,  Saco,  Nashua,  Rhode  Island, 
Manchester,  Lawrence,  Biddeford,  Worcester,  and  other  cities, 
not  including  Philadelphia — representing  a  capital  of  about 
$250,000,000  more.  *  *  *  As  far  as  my  own  experience 
goes,  and  the  experience  of  the  gentlemen  who  are  also  in  the 
same  business  as  I  am,  the  dividends  under  the  old  bankrupt 
law,  bad  as  they  were,  were  from  twenty-five  to  eighty-five 
cents  on  the  dollar,  according  to  the  circumstances  of  the  case, 
while  under  the  state  laws,  during  the  past  two  years,  the  divi- 
dends have  been  virtually  nothing." 

The  remarks  of  the  Hon.  J.  H.  Walker,  of  Worcester,  Mass., 
delegate  from  the  National  Hide  and  Leather  Association,  con- 
tain some  very  thoughtful  observations,  which  are  of  especial 
value,  as  they  show,  what  has  not  been  generally  understood, 
that  a  national  bankrupt  law  is  of  great  practical  benefit  to  the 
agricultural  interests,  and  to  the  working  classes  of  the  country. 
"  You  will  remember,  gentlemen,"  said  Mr.  Walker,  **  that  the 
boot  and  shoe  interests  of  the  country  and  the  leather  industry 
form  the  largest  industry  in  the  country  except  the  agricultural, 
and  represent  hundreds  of  millions  of  dollars.  *  *  *  * 
You  are  fully  aware  that  the  prices  of  all  articles  are  fixed  by 
all  merchants  upon  the  principles  upon  which  insurance  risks 
are  taken.  Prices  are  made  high  or  low  with  reference  to  two 
things — certainty  of  payment,  and  promptness  of  payment. 
Goods  valued  at  billions  of  dollars  are  annually  handled  at  a 
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profit  scarcely  more  than  the  interest  on  their  cost,  for  the  lime 
of  payment  of  them  is  delayed.  As  the  price  at  which  each 
retailer  supplies  hi.s  country  store,  and  at  which  he  sells  to  the 
farmers  and  laborers,  depends,  first  of  all,  upon  the  certainty 
of  payment,  and,  secondly,  upon  the  promptness  of  pay- 
ment, allowing  rascally  traders  to  obtain  goods  and  cheat  the 
merchants  out  of  their  price,  is  allowing  civilized  brigand- 
age, which,  like  all  other  brigandage,  will  certainly  recoil, 
not  alone  on  the  merchants,  who,  as  a  class,  are  strong, 
and  can,  in  the  long  run,  protect  themselves,  but  most  of  all 
upon  the  farmers,  the  mechanics,  and  the  laborers,  who,  in  the 
end,  always  pay  the  cost  of  the  goods  they  consume,  and  also 
of  bad  legislation  and  the  failure  to  secure  good  legislation. 
Let  me  illustrate  the  position  the  farmer  is  in  by  giving  the 
history  of  one  article  produced  by  him,  and  which  he  must  use 
again  in  another  form.  Take  the  hide  which  he  gets  from  the 
animal  that  furnishes  him  his  winter's  beef,  and  which  he  must 
have  again  for  his  family  in  the  form  of  boots  and  shoes.  He 
sells  it  to  the  country  store;  the  trader  sends  it,  with  other 
articles,  to  the  general  commission  man  in  the  city ;  he  sells  it 
to  the  hide  dealer ;  he  to  the  tanner  ;  he  to  the  currier ;  he  to 
the  boot  and  shoe  manufacturer  ;  he  to  the  jobber  ;  he  to  the 
country  trader,  who  sells  it  in  the  form  of  boots  and  shoes  back 
to  the  farmer.  There  is  no  man  in  the  country  that  relatively 
has  so  large  a  pecuniary  interest  in  the  matter  as  the  farmer ; 
next  the  wage-workman,  and,  last  of  all,  the  merchant  and 
manufacturer ;  for  the  final  consumer,  of  all  men,  is  most  in- 
terested in  all  forms  of  cheap  handling  of  all  things,  for  he 
finally  pays  all  the  costs." 

But,  perhaps,  of  all  that  was  said  at  that  convention,  there 
were  few  words  of  sounder  wisdom  or  weightier  import  than 
those  which  fell  from  the  lips  of  Mr.  Frederick  Fraley,  of  Phila- 
delphia, President  of  the  National  Board  of  Trade,  who,  besides 
his  clearness  of  view  and  soundness  of  judgment,  brings  to  bear 
upon  this  question  the  experience  of  nearly  three-quarters  of  a 
century  of  active  life  as  a  merchant,  a  legislator,  and  a  public 
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man.  "  Whenever,"  ho  says,  "  we  have  not  had  a  bankrupt 
law,  we  have  been  thrown  upon  the  tender  mercies  of  the  state 
fews;  we  have  already  experienced  the  disadvantages  under 
which  the  citizens  of  a  state  labored  in  their  claims  against 
citizens  of  other  states,  and  I  think  the  experience  of  all  mer- 
chants will  justify  me  in  what  I  state,  that,  just  in  proportion 
as  the  number  of  states  in  the  Union  have  multiplied,  and  the 
business  ramifications  of.  the  country  have  been  extended,  these 
difficulties  attending  the  settlement  of  assets  of  insolvents  have 
multiplied  in  number  and  in  extent,  and  in  their  disastrous 
consequences.  *  *  *  Those  who  have  experienced  any 
adversity  in  business,  and  in  business  which  penetrates  into 
different  states  and  into  different  communities,  well  know  the 
advantages  of  any  uniform  system.  We  have  found  by  experi- 
ence, that  when  we  had  a  uniform  system  in  regard  to  the  cur- 
rency, the  people  have  been  protected,  and  the  measure  of  their 
prosperity  has  been  increased ;  and  so  I  think  the  experience 
of  all  merchants  justifies  the  statement  that  under  settlements 
obtained  by  means  of  a  national  bankrupt  law,  no  more  benefits 
have  been  secured  to  the  creditor  class  of  the  community  than 
have  been  secured  to  the  debtor  class  of  the  community.  Now, 
we  are  a  homogeneous  people.  In  the  United  States  we  have 
a  great  similarity  of  laws,  and  a  great  similarity  of  institutions ; 
but  still  there  are  those  shades  of  differences  which  have  their 
influences,  and  to  a  great  extent  have  to  be  respected,  and  hence, 
as  a  general  principle,  I  think  all  will  admit  that  no  great  com- 
mercial, manufacturing,  or  mining  country,  tied  together  as  the 
states  of  this  Union  are  tied  together,  can  effectually  pro9per 
and  maintain  harmonious  relations,  so  far  as  the  debtor  and 
creditor  are  concerned,  without  a  national  bankrupt  law." 

This  remarkable  consensus  of  those  engaged  in  mercantile 
affairs  throughout  the  country  undoubtedly  carries  great  weight; 
but,  thnt  we  should  not  have  before  us  only  the  testimony  of 
those  whose  opinions  may  be  based  largely  upon  personal  in- 
terests, let  me  supplement  it  by  that  of  two  of  our  greatest 
lawyers,  Chancellor  Kent  and  Daniel  Webster,  who  may  fairly 
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be  taken  as  representative  raen,  the  one  of  sound  judicial  learn- 
ing, and  the  other  of  a  comprehensive  grasp  of  legal  principles 
in  their  application  to  national  legislation.  In  deciding  the 
case  of  Riggs  vs.  Murray,  reported  in  2  Johns.,  ch.  577,  Chan- 
cellor Kent  said  :  ''As  we  have  no  bankrupt  system,  the  right 
of  an  insolvent  to  select  one  creditor  and  to  exclude  another  is 
applied  in  every  case,  and  the  consequences  of  «uch  partial  pay- 
ments are  extensively  felt  and  deeply  deplored.  Creditors  out 
of  view,  and  who  reside  abroad  or  at  a  distance,  are  usually 
neglected.  This  checks  confidence  in  dealing,  and  hurts  the 
credit  and  character  of  the  country." 

Mr.  Webster,  in  May,  1840,  when  the  Act  subsequently 
passed  in  1841  was  before  the  Senate,  referring  to  the  evils 
existing  in  the  absence  of  a  bankrupt  law,  said :  ''  But  the 
result  is  bad,  every  way.  It  is  bad  to  the  public  and  to  the 
country,  which  loses  the  efforts  and  the  industry  of  so  many 
useful  and  capable  citizens.  It  is  bad  to  creditors,  because 
there  is  no  security  against  preferences,  no  principle  of  equality, 
and  no  encouragement  for  honest,  fair,  and  seasonable  assign- 
ments of  effects.  As  to  the  debtor,  however  good  his  inten- 
tions or  earnest  his  endeavors,  it  subdues  his  spirit,  and  degrades 
him  in  his  own  esteem ;  and  if  he  attempts  anything  for  the 
purpose  of  obtaining  food  and  clothing  for  his  family,  he  is 
driven  to  unworthy  shifts  and  disguises,  to  the  use  of  other  peo- 
ple's names, to  the  adoption  of  the  character  of  agent,  and  various 
other  contrivances  to  keep  the  little  earnings  of  the  day  from 
the  reach  of  his  creditors.  Fathers  act  in  the  name  of  their 
sons,  sons  act  in  the  name  of  their  fathers — all  constantly  ex- 
posed to  the  greatest  temptation  to  misrepresent  facts,  and  to 
evade  the  law  if  creditors  should  strike.  All  this  is  evil — 
unmixed  evil.  And  what  is  it  all  for  ?  Of  what  benefit  to  any- 
body ?  Who  likes  it  ?  Who  wishes  it  ?  What  class  of  credi- 
tors desire  it?   What  consideration  of  public  good  demands  it?"* 

Thus  I  have  endeavored  to  point  out  some  reasons  why  we 
should  have  a  bankrupt  law,  both   by  reason  of  the  general 

*  Webster's  Great  Speeches  (Little,  Brown  &  Co.,  1874),  p.  473. 


PAPEB  BEAD  BY  SAMUEL  WAGNEE.  235 

principles  involved,  and  because  a  uniform  law  is  necessary  to 
overcome  the  practical  difficulties  now  in  the  way  of  the  proper 
development  of  our  mercantile  and  commercial  interests. 
Just  now,  it  seems  to  me,  this  subject  should  receive  the  careful 
consideration  of  the  lawyers  of  the  country,  for  a  Bankrupt 
Act  is  now  before  Congress,  and  it  is  certainly  a  matter  of  the 
utmost  importance  that  no  Act  should  be  passed  without  first 
receiving  the  most  careful  scrutiny  of  men  familiar  with  the 
legal  principles  involved,  and  competent  to  form  an  intelligent 
judgment  as  to  the  best  methods  of  its  administration.  There 
is  a  vast'  amount  of  material,  gathered  from  study  and  from 
actual  professional  experience,  which  only  lawyers  can  supply 
and  bring  properly  to  bear  upon  the  question;  and,  in  view  of 
the  great  diversity  of  our  statute  laws,  and  the  almost  infinite 
variety  of  business  interests  to  be  found  over  the  vast  extent  of 
our  country,  it  is  particularly  desirable  that  this  scrutiny  shall 
be  exercised  by  those  representing  the  views  and  interests  of 
the  different  sections  of  the  Union.  Within  a  few  weeks  past, 
Senator  Ingalls,  chairman  of  the  Senate  committee  which  is 
considering  this  subject,  during  the  recess  of  Congress,  has 
invited  a  general  expression  of  views;  and  I  feel  sure  that  a 
discussion  of  the  question  by  this  Association,  representing,  as 
it  does,  the  Bar  of  the  whole  country,  would  lead  to  conclu- 
sions of  very  great  value  in  the  consideration  of  the  subject  at 
its  present  stage. 

Philadelphia,  August,  1881. 


-A.  n^  E  2sr  ID  I X 

TO   THE 

REPORT  OF  THE  COMMITTEE  ON  LEGAL  EDUCATION 

AND  ADMISSIONS  TO  THE  BAR. 


The  following  correspondence  of  the  Committee  on  Legal 
Education  and  Admissions  to  the  Bar  was  reported  to  the 
Association  under  the  resolutions  adopted  at  the  annual  meet- 
ing of  1879. 

The  letters  received  were  in  response  to  the  circular  letter 
printed  below. 

The  space  available  for  publication  of  the  correspondence  is 
necessarily  limited. 

As  the  statements  regarding  qualifications  established  by  law 
for  admissions  to  the  bar  in  any  one  particular  state  are  alike, 
in  order  to  avoid  repetition,  a  single  letter  only  is  printed 
where  correspondents  from  the  same  state  have  confined  them- 
selves to  the  statements  referred  to. 

Publication  might  in  this  way  have  been  restrained  to  one 
letter  from  each  state.  But  expressions  of  opinion  as  to  the 
means  for  elevating  the  standard  of  legal  education  having  been 
asked  for,  it  is  evident  the  plan  indicated  would  be  practicable 
only  where  letters  from  the  same  state  are  in  accord.  When 
this  is  not  the  case,  and  on  careful  reading  there  appears  to  be 
separation  of  judgment,  letters  which  show  it  are  themselves 
reproduced. 

Letters  which  contain  views  of  general  interest  everywhere 
are  likewise  printed,  but  merely  prefatory  and  similar  observa- 
tions evidently  irrelevant  to  the  discussion  are  omitted  from  all 
the  papers. 
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Under  the  plan  for  publication  now  enforced  the  Committee 
can  do  no  more  than  acknowledge  indebtedness  for  valued  and 
enlightened  communications  duly  on  file  for  reference  and 
received  from  the  following  gentlemen : 


F.  A.  Wilson, 

Maine. 

Norman  Paul, 

.     Vermont. 

Daniel  Roberts, 

Vermont 

H.  E.  Young, 

.    South  Carolina 

r.  0.  Thweatt, 

.    Arkansas. 

James  S.  Pirtle, 

.    Kentucky. 

Asa  Iolehart, 

.    Indiana. 

A.  W.  Hendricks, 

.    Indiana. 

George  G.  Wright,     • 

.    Iowa. 

Charles  F.  Manderson, 

.    Nebraska. 

• 

CmCULAR  LETTER. 

New  Orleans,  La.,  June  17^  1881. 

My  Dear  Sir  : — Your  attention  is  respectfully  asked  to  the 
following  resolutions,  passed  by  the  American  Bar  Association, 
at  their  annual  meeting  of  last  summer : 

Bcsolved  (/),  That  the  Vice-President  and  Local  Council  for 
each  state  be  requested  to  report  to  the  Committee  on  Legal 
Education,  the  facts  in  regard  to  the  qualifications  existing  by 
law  for  admission  to  the  bar  in  such  state,  the  means  therein 
provided  by  public  authority,  or  otherwise,  for  promoting  and 
facilitating  the  study  of  the  law,  and  the  necessity  or  propriety 
of  elevating  the  standard  of  qualification  for  admission  to  the 
bar  in  such  state,  and  the  best  means  of  accomplishing  that 
object. 

Resolved  (i?),  That  the  said  committee  be  directed  to  report 
such  facts  and  suggestions  as  may  be  furnished  by  the  several 
Vice-Presidents  and  Local  Councils,  pursuant  to  the  first  reso- 
lution, to  the  Association  for  its  further  consideration  and 
action,  with  such  suggestions  as  the  committee  choose  to 
present. 
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In  behalf  of  the  Committee  on  Legal  Education  and  Admis- 
sions to  the  Bar,  it  becomes  my  duty  to  request  you  to  comply 
with  the  requirements  of  the  first  resolution  at  your  earliest 
convenience.  The  committee  are  particularly  desirous  to  have 
you  give  them  the  benefit  of  your  valued  opinions  and  views  as 
to  the  best  means  of  elevating  the  standard  of  qualifications  for 
admission  to  the  bar,  and  will  be  grateful  to  you  as  a  conspicu- 
ous friend  of  learning  and  the  law,  if  you  will  communicate 
with  them  through  me  in  reply  to  this  letter. 

With  great  esteem  and  regard. 

Very  truly,  yours, 

OARLETON  HUNT, 

Chairman. 


MAINE. 

Portland,  Maine,  June  SO,  1881. 

Carleton  Hunt,  Esq., 

New  Orleans,  Louisiana, 

Dear  Sir  :— *        *        ******* 
After  giving  the  following  provisions  of  the  laws  of  Maine : 

Chapter  62. 

An  Act  to  regulate  admission  to  the  bar  in  this  state. 
Be  it  enacted,  etc.,  as  follows  : 

Section  1.  No  person  who  haa  not  been  a  member  of  the  bar 
of  another  state,  in  good  standing  and  in  active  practise,  for  at 
least  three  years,  shall  be  admitted  to  practise  law  in  the  courts 
of  this  state,  unless  he  shall  have  studied  for  at  least  two  years 
in  the  oflSce  of  some  attorney-at-law,  or  part  of  the  time  in  such 
office,  and  the  remainder  in  some  law  school,  and  shall  also  havQ 
passed  a  satisfactory  examination  in  his  legal  studies. 
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Sect.  2.  All  examinations  shall  be  public,  and  in  the  presence 
of  some  justice  of  the  supreme  judicial  court  during  term  time. 
The  time  for  holding  same  in  each  county,  not  exceeding  twice 
in  each  year,  shall  be  fixed  by  the  chief-justice.  The  examina- 
tion shall  be  partly  oral  and  partly  written,  and  shall  be  con- 
ducted by  an  examining  committee  of  the  bar,  in  each  county, 
to  be  appointed  by  the  chief-justice.  No  candidate  shall  be 
admitted  whose  examination  or  character  is  not  satisfactory  to 
the  presiding  justice,  nor  unless  notice  of  the  intended  applica- 
tion is  given  by  the  clerk  of  the  court  to  which  application  is  to 
be  made,  in  some  newspaper,  for  thirty  days  at  least  before  such 
admission.  All  candidates  must  present  to  the  examining  com- 
mittee, written  recommendation  from  the  members  of  the  bar 
with  whom  they  have  studied,  and  must  pay  all  fees  now  pre- 
scribed by  law. 

Sect.  3.  Any  person  not  having  been  admitted  to  practise 
law  in  this  state,  or  whose  name  shall  have  been  struck  from 
the  roll  of  attorneys,  who  shall  advertise  as,  or  represent  him- 
self to  be,  an  attorney-at-law,  shall,  upon  conviction  thereof, 
be  punished  by  fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  more  than  three  months : 
and  no  person  whose  name  shall  have  been  struck  from  the  roll 
of  attorneys  for  misconduct  shall  be  allowed  to  plead  or  manage 
causes  in  court  under  a  power  of  attorney  for  any  other  party, 
or  be  eligible  for  appointment  as  a  trial  justice,  justice  of  the 
peace,  or  justice  of  the  peace  and  quorum. 

Sect.  4.  All  Acts  and  parts  of  Acts  inconsistent  with  this 
are  hereby  repealed.     [Ap.  March  15,  1881.] 

And  stating  that  the  law  was  procured  under  the  prompt- 
ing of  a  newly  organized  State  Bar  Association,  but  that  Maine 
has  no  law  scheol,  this  letter  proceeds : 

The  history  of  the  regulations  for  admissions  of  attorneys 
in  this  state  is  not  one  the  profession  is  proud  of,  although  the 
reproach  does  not  rest  upon  lawyers.     From  the  organization 
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of  the  state  to  1843,  the  standard  was  high,  and  there  was  no 
inclination  to  lower  it.  But  in  1843,  under  the  impulse  of 
prejudice  against  lawyers,  diligently  excited  by  a  class  of  dem- 
agogues, the  legislature  swept  away  all  existing  rules,  and 
enacted  as  follows :  "Any  citizen  of  this  state,  of  good  moral 
character,  on  application  to  the  Supreme  Court,  shall  be  admit- 
ted to  practise  as  an  attorney  in  the  judicial  courts  in  this 
state."  That  statute  continued,  without  modification,  till  1859, 
when  the  sections  I  have  already  quoted  from  the  Revised  Stat- 
utes, were  secured  by  the  persistent  efforts  of  the  courts  and 
the  bar.  Such  abolition  of  requirement  for  professional  duty 
operated  less  injuriously  than  might  have  been  anticipated, 
simply  because  lawyers  respecting  themselves  and  their  oflSce, 
peremptorily  refused  to  recognize  as  entitled  to  fellowship  every 
one  who  availed  himself  of  the  statute  privilege,  without  pre- 
vious study.  Besides,  those  gentlemen  whose  oflBces  were 
principally  resorted  to  by  students,  refused  to  receive  any 
applicant  who  would  not  pledge  himself  to  pursue  a  full  course 
of  study,  and  postpone  application  for  admission  until  his  in- 
structor should  be  willing  to  give  him  a  certificate  of  qualifi- 
cation. 

Still  it  must  be  avowed  that  many  incompetents  took  advan- 
tage of  the  statute,  and  for  a  time  preyed  upon  the  ignorant  or 
unadvised  portion  of  the  community.  They,  however,  soon 
found  their  proper  level,  and  generally  concluded  that  some 
other  vocation  was  better  suited  to  their  strength.  Yet  the 
statute  operated  to  induce  men  of  straitened  circumstances 
and  impatient  disposition,  and  -especially  those  wanting  in  high 
ideal  of  the  nature  and  dignity  of  professional  pursuits  and  in 
any  clear  conception  of  the  responsibility  they  were  to  meet,  to 
shorten  the  time  devoted  to  preparation,  and  to  hurry,  and  more 
or  less  superficially  to  run  through  the  work  assigned  by  their 
teachers.  This  disposition  to  secure  admission  swiftly,  though 
stayed,  was  not  wholly  cured  by  the  legislation  of  1859.  We 
hope  the  results  of  the  Act  of  1881  will  prove  satisfactory. 
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As  to  the  i»ropriety  of  elevating  the  standard  of  qualification, 
our  eflForts,  already  detailed,  is  the  best  proof  of  our  convictions, 
and  those  same  eflForts  indicate  what,  in  the  judgment  of  the 
leading  lawyers  of  this  state,  are  the  best  means  of  accomplish- 
ing that  object  at  present  available. 

Hon.  Joshua  L.  Chamberlain,  now  President  of  Bowdoin 
College,  has  for  several  years  striven  to  secure  in  that  institu- 
tion the  establishment  of  a  department  for  legal  instruction. 
So  far  his  eflForts  have  been  unsuccessful. 

Very  truly,  yours, 

NATHAN  WEBB. 


NEW  HAMPSHIRE. 

Andover,  N.  H.,  June  SO,  1881, 

Carleton  Hunt,  Esq. 

Dear  Sir  : — Yours,  dated  June  17th,  is  at  hand,  and  I  has- 
ten to  reply. 

1.  We  have  no  law  school  in  this  state,  either  in  form  or  fact, 
and  never  have  had.  Those  of  our  young  men  who  attend  any 
law  school  go  to  Cambridge,  Boston,  and  Albany,  and  occasion- 
ally one  goes  to  Ann  Arbor,  Michigan. 

It  is  impossible  to  give  you  the  statistics  on  this  point. 
Speaking  in  general  terms,  I  should  say  that  twenty  years  ago 
not  more  than  one  out  of  ten  admitted  attended  a  law  school, 
but  the  relative  proportion  has  been  steadily  increasing.  A 
large  proportion  of  those  admitted  have  been  college  graduates. 
At  an  early  period  few  were  admitted  who  had  not  received  a 
collegiate  education.  The  tendency  has  been  steadily  in  the 
other  direction,  though  of  those  admitted  since  August,  1878, 
under  the  new  rules,  probably  one-half  were  graduates;  but 
this,  in  my  judgment,  has  been  to  a  marked  extent  the  result 
of  the  new  rules  and  the  weeding-out  process. 
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2.  With  the  exception  hereinafter  named,  the  admission  in 
this  state  has  always  been  controlled  by  the  court. 

You  will  find  the  general  rules  in  the  following  vols,  of  N. 
H.  Reports:— 6  N.  H.  580-1;  38  N.  H.  588-9,  590;  56  N. 
H.  587. 

I  send  you  the  latest  rules,  so  that  you  may  have  them  under 
your  eye. 

By  examining  the  different  volumes  of  reports  and  these 
rules,  you  will  see  the  changes  made  in  the  practice  from  time 
to  time. 

Under  the  rules  established  at  the  December  Term,  1833  (6 
N.  H.  580-1),  three  years'  study  was  necessary  for  admission, 
if  the  candidate  was  a  college  graduate;  but,  if  otherwise,  five 
years  was  required.  After  practising  with  fidelity  and  ability 
for  two  years  at  the  trial  term,  upon  recommendation  of  the 
bar,  he  might  be  admitted  to  practise  as  an  attorney  and  coun- 
sellor of  the  highest  court  of  the  state. 

The  bar  of  each  county  formed  an  association.  They  had  a 
President  and  Secretary,  and  a  Committee  of  Examination, 
usually  consisting  of  three. 

From  1800  to  1840  the  bar  was  very  able.  Under  the  con- 
trol of  its  great  leaders  the  examinations  were  generally  tho- 
rough, but  they  varied  much  in  the  different  counties  on  account 
of  the  pressure  of  the  business  of  the  terms  and  the  composition 
of  the  examining  committees. 

On  June  29,  1838,  the  legislature  amended  the  Act  of  1791, 
and  provided  for  admission  to  the  highest  court  upon  exami- 
nation, if  the  court  should  be  satisfied  with  his  requirements 
and  qualifications,  and  thereupon  the  person  admitted  should  be 
allowed  to  practise  before  every  court  in  the  state. 

In  1842  the  Commissioners  of  Revision  retained  the  sub- 
stance of  this  statute ;  but  by  this  time  a  great  outcry  had  been 
raised  against  the  profession.  It  was  said  that  they  were  ex- 
clusive; that  they  did  not  represent  the  people;  that  the 
judges  were  lawyers,  and  that  the  court  and  bar  conspired 
together  to  shut  out  the  most  deserving  people  in  the  state. 
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Whereupon  the  legislature  overturned  the  report  of  the  com- 
raissioners,  and  by  section  2,  chapter  177,  Revised  Statutes, 
provided  that  *'  any  citizen  of  the  age  of  twenty-one  years,  of 
good  moral  character,  on  application  to  the  Superior  Court, 
shall  be  admitted  to  practise  as  an  attorney." 

This  became  known  as  the  "  Moral  Character"  statute.  The 
court  construed  it  to  mean  that  they  had  no  right  to  inquire 
into  the  qualifications  of  candidates.  Any  one  who  could  get 
two  certificates  of  good  moral  character  from  persons  known  to 
the  court,  was  entitled  to  admission  as  a  matter  of  right.  A 
few  broken-down  deputy  sheriflFs,  and  the  like,  took  advantage 
of  this  statute.  The  regulars,  while  recognizing  their  rights  to 
practise,  regarded  them  as  the  black  sheep  of  the  profession, 
and  never  recognized  their  right  to  act  as  members  of  the  bar 
at  the  bar  meetings. 

Bryant,  whose  case  is  reported  in  24  N.  H.  149  (4  Foster), 
was  admitted  under  this  statute.  He  had  formerly  been  a 
deputy  sheriflF.  The  statute  at  that  time  exempted  from  attach- 
ment six  sheep  and  fleeces  of  the  same.  Bryant  had  a  writ  in 
his  hands  against  a  person  who  owned  but  five  sheep  and  their 
fleeces.  The  owner  claimed  them  as  exempt.  Bryant  admitted 
that  they  woul<l  be  if  he  had  six,  but  he  convinced  the  owner 
that  because  he  had  only  five  the  statute  would  not  apply  to  his 
case,  and  so  secured  his  booty  and  carried  it  off  in  triumph. 
Bryant  was  really  the  best  type  of  this  class  of  lawyers.  When 
Chief-Justice  Gilchrist  denied  the  application  to  disbar  him, 
because  ignorance  was  no  disqualification,  he  was  very  much 
gratified,  and  instantly  arose  and  moved  for  costs ;  but  whether 
against  the  court,  the  state,  or  the  eminent  public  prosecutor, 
Sargent,  since  chief-justice,  he  did  not  state.  The  opinion  of 
the  chief-justice  gave  Mr.  Bryant  a  most  exalted  opinion  of 
its  author.  He  was  from  that  moment  a  steadfast  and  devoted 
advocate  of  him,  and  has  frequently  told  me  that  that  masterly 
opinion  showed  him  how  great  and  wise  a  judge  Gilchrist  was. 
By  reading  that  part  of  the  opinion  on  pp.  157-58,  you  will 
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get  some  amusement,  and  appreciate  the  point.     Bryant  was 
perfectly  sincere  in  his  encomiums,  and  I  may  add,  got  rich. 

This  class  went  by  the  name  of  ''moral  character"  lawyers. 
It  became  a  standing  jest  that  they  were  so  called  because  they 
had  no  character,  either  moral  or  otherwise. 

A  most  outrageous  case  brought  about  the  passage  of  the  Act 
of  July  3,  1872,  by  which  the  words  "suitable  qualifications" 
were  inserted  after  the  words  "  moral  character."  This  gave 
the  court  the  power  to  require  examination  as  to  the  qualifi- 
cations. 

Candor  requires  me  to  add  that  this  amendment  was  secured 
by  the  deft  management  of  an  eminent  jurist,  since  chief-justice, 
and  that  the  legislature  probably  would  never  have  passed  the 
Act  if  they  had  known  what  they  were  doing. 

After  this  the  old  order  of  things  was  restored,  but  the  lead- 
ing members  of  the  bar  were  too  busy  at  the  trial  terms  to  give 
proper  attention  to  the  examinations.  Candidates  who  had  been 
rejected  in  one  county  would  go  to  another  and  get  admitted 
there. 

The  examinations  in  somie  counties  were  very  rigid,  and 
in  others  little  less  than  a  farce.  Notwithstanding  the  three 
years*  rule,  candidates  were  admitted  in  some  counties  who  had 
only  loafed  around  some  lawyer's  office  for  from  six  months  to 
a  year.  Some  outrageous  cases  brought  the  whole  matter  to 
the  attention  of  the  full  bench,  and  the  result  was  what  is  known 
as  the  "  new  rules."  Since  then  there  has  been  a  marked 
change,  and  for  the  better. 

The  Examining  Committee  is  composed  of  men  who  stand 
very  high  in  the  profession.  *  *  *  » 

Our  Law  Court  meets  for  arguments  on  the  first  Tuesday  of 

June  and  the  first  Tuesday  of  December,  iu  each  year,  at  the 

capital  of  the  state.     After  the  arguments  in  June  it  adjourns 

to  some  time  in  August,  and  from  December  to  some  time  in 

March.     The  examinations  and  admissions  take  place  at  these 

adjourned  terms.     Those  who  are  admitted,  thereby  have  the 

right  to  practise  in  every  court  in  the  state. 
16 
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This  new  departure  was  brought  about  to  relieve  us  from 
great  evils.  It  has  driven  the  would-be  professional  tramps  out 
of  the  state ;  it  has  raised  the  standard  and  elevated  the  tone 
of  the  profession.  Occupying,  as  we  do,  the  most  advanced 
ground  of  any  part  of  the  Union,  I  have  taken  pains  to  com- 
municate with  one  of  the  members  of  the  committee,  and  here- 
with enclose  you  a  copy  of  his  communication  to  me  which 
"  needs  no  bush." 

I  think  the  details  must  be  very  interesting  to  you. 

Very  truly  and  fraternally,  yours, 

New  Orleana,  La.  JOHN   M.  SHIRLEY. 

Concord,  N.  H.,  June  S8, 1881. 

Bed.  Shirley  : — I  am  very  happy  to  give  you  the  informa- 
tion you  ask  for  in  your  letter  of  the  26th  inst.,  about  examina- 
tions for  admission  to  the  bar. 

At  the  June  Law  Term,  1878,  Bros.  Carpenter,  Hibbard,  and 
I  were  appointed  by  the  court  a  committee  to  examine  candi- 
dates for  admission  to  the  bar  at  the  Adjourned  Law  Terra, 
to  be  holden  in  August.  At  the  December  Law  Term,  1878, 
the  same  committee  was  reappointed  for  same  purpose  at  the 
March  Term ;  and  at  the  June  Law  Term,  1879,  the  same  com- 
mittee was  appointed;  Carpenter  to  hold  office  for  one  year, 
Hibbard  for  two,  and  I  for  three  years.  Since  then  the  incum- 
bent has  been  reappointed  at  each  June  Term  for  the  ensuing 
three  years.  You  will  see,  therefore,  by  the  system  now  in 
force,  the  committee  now  consists  of  three  persons,  each  of 
whom  goes  out  of  office  each  year.  The  committee  served 
without  compensation  till  1880.  By  an  order  of  the  court, 
made  at  June  Term,  1880,  the  committee  receive  the  following 
compensation,  beginning  with  the  year  1880:  Those  members 
not  residing  in  Concord  $40  each  per  year,  and  those  residing 
in  Concord  {?30  each.  The  only  expense  previous  to  this  order 
was  the  cost  of  the  printed  questions — say  $15  each  year,  and 
the  cost  of  stationery  at  each  examination — say  $10  each  year. 
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The  examinations  by  this  committee  thus  far  have  been  both 
written  and  oral. 

We  have  one  set  of  questions  for  all  candidates,  requiring  the 
personal  history  of  the  candidates,  namely :  Age,  education, 
length  of  time  engaged  in  study  of  law,  books  read,  with  whom 
studied,  etc.  Besides  this,  at  each  examination  thus  far  six 
sets  of  printed  questions  have  been  used,  each  set  consisting  of 
ten  to  fifteen  questions.  The  candidates  have  been  allowed 
from  one  hour  lo  an  hour  and  a  half  to  answer  each  set  of  ques- 
tions— the  length  of  time  depending  upon  the  number  of  the 
questions  and  their  difficulty.  These  questions  pertain  to  the 
leading  branches  of  the  common  law,  and  are  designed  to  test 
the  candidates'  knowledge  of  the  leading  principles  of  the  law. 
They  are  based  upon  the  text-books  usually  read  by  students — 
in  other  words,  no  question  is  asked  that  a  student  could  not 
answer  after  a  faithful,  careful,  and  intelligent  reading  of  the 
text-books  usually  placed  in  the  hands  of  students.  Their 
answers  to  these  questions,  of  course,  are  in  writing. 

The  oral  examination  immediately  follows  the  written,  and 
usually  lasts  from  two  to  four  hours,  and  covers  some  portions 
of  the  law  not  embraced  in  the  written,  and  also  questions  of 
practice,  etc.  The  committee  also  ask  particular  candidates 
questions  suggested  by  the  character  of  their  written  examina- 
tion, to  ascertain,  if  possible,  whether  the  candidate  has  done 
himself  justice  in  the  written  examination.  In  this  examination 
the  questions  and  answers  are  both  oral.  The  object  of  the 
committee  is  to  ascertain,  so  far  as  possible,  the  knowledge  that 
the  candidate  has  of  the  principles  of  the  law.  The  entire  ex- 
amination usually  lasts  from  four  o'clock  one  day — including 
the  evening  of  that  day — until  six  o'clock  of  the  next  day. 

Since  the  August  Term,  1879,  the  committee  have  marked 
each  candidate's  examination  upon  a  scale  of  which  one  hundred 
is  the  highest  marking;  and  at  the  last  March  Term,  with  the 
approval  of  the  court,  they  established  a  rule  that  "  an  average 
of  less  than  seventy  is  not  regarded  as  evidence  of  the  qualifi- 
cations required  for  admission."     Prior  to  the  August  Terra, 
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1879,  the  committee  had  no  uniform  system  of  marking,  and 
prior  to  March  Term,  1881,  had  not  fixed  a  definite  standard 
for  admission.  The  changes  were  suggested  by  our  experience. 
You  will  see  that  the  whole  system,  as  applied  to  legal  exami- 
nations, was  new,  and  we  have  developed  it  from  time  to  time, 
as  we  saw  occasion,  and  hope  to  improve  it  very  much  in  the 
future.  Each  member  of  the  committee  now  marks  every 
written  answer  of  every  candidate — each  member  thus  marking 
independently  of  his  associates.  They  also  mark  the  oral  ex- 
amination, but  not  so  fully.  These  markings  in  the  end  are 
consolidated  and  averaged,  a  record  is  made  thereof,  and  those 
having  the  required  standard  are  re6ommended  for  admission. 
It  is  surprising  how  near  alike  the  members  of  the  committee 
mark  the  candidates.  I  shall  be  pleased  to  show  you  our  record 
if  you  will  call  sometime  when  in  the  city. 

We  have  had  some  new  sets  of  printed  questions  at  each 
examination,  excepting  one.  Thus  far  we  have  prepared  twenty- 
one  sets  of  printed  questions  in  all.  Those  not  prepared 
expressly  for  a  particular  examination  are  selected  by  the 
committee  from  those  previously  prepared.  Generally,  the 
same  questions  are  not  used  at  two  succeeding  examinations. 
When  candidates  have  been  previously  examined,  none  of  the 
questions  used  at  the  preceding  examination  are  used  at  the 
succeeding  one.  Our  record  enables  us  to  guard  against  this. 
The  oral  examination  differs  at  each  examination,  according  to 
the  circumstances,  etc. 

The  following  shows  the  number  examined,  accepted,  and 
rejected  at  each  examination  : 

Whole  number.        Accepted.      Rejected. 

August,  1878,  .        -        -  8 

March,  1879,  -        -        -  17 

August,  1879,  -        -        -  9 

March,   1880,  -        .         .  14 

September,  1880,  -        -         -  11 

March,  1881,  ...  10 

69  49  20 


7 

1 

12 

5 

6 

3 

11 

3 

8 

3 

5 

5 
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Thus  far,  two  candidates  have  been  examined  three  times, 
one  of  whom  was  rejected  each  time ;  four  have  been  examined 
twice,  two  of  whom  have  been  rejected  both  times.  You  will 
see  that  we  have  examined  sixty-one  different  persons,  and 
found  forty-nine  qualified — some  more  than  we  ought,  perhaps. 

The  expenses,  thus  far,  havA  been  as  follows : 

Printing  twenty-one  sets  of  examination  papers,  say  -  $42  00 

Stationery,  six  examinations,  $5  each,       -        -        -  30  00 
Compensation  of  the  committee,  1880  and  half  of  1881, 

1110  and  $55, 165  00 


$237  00 


Yearly  expense  now : 

Compensation  of  committee. 
Printing,  say 
Stationery,  say 


-  $110  00 

-  15  00 

-  10  00 

$135  00 

The  Committee  are  of  the  opinion  that  the  effect  of  the  change 
in  the  manner  of  examining  students  has  been  very  beneficial 
to  the  profession  and  to  the  public.  Students  of  law  are  now 
studying  law  instead  of  loafing  about  offices.  We  are  going  to 
have  better  lawyers — better  read  lawyers.  But  of  this  you 
can  judge  as  well  a<s  I  can. 

I  cannot  speak  for  the  committee  as  to  changes  in  the  pres- 
ent system.  I  can  only  speak  for  myself,  and  so  speaking,  I 
should  be  in  favor  of  adopting  some  of  the  suggestions  made  in 
the  recent  article  in  the  Law  Review^  particularly  that  requiring 
an  examination  at  the  commencement  of  the  course  of  law  study. 
Oar  examinations  have  shown  that  the  want  of  mental  disci- 
pline at  the  beginning  of  the  course  has  been  a  very  serious 
obstacle  to  successful  study.  If  there  could  be  an  examination 
at  the  beginning,  the  result  of  which  should  control  the  candi- 
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date's  commencement  of  study,  I  think  it  would  be  a  long  step 
in  advance.  I  think,  also,  an  established  course  of  study  would 
be  an  improvement.  Experience  will  suggest  further  improve- 
ments, no  doubt.  *  *  *  ♦  ♦ 

Yours,  respectfully  and  hastily, 

WM.  M.  CHASE. 


ATTORNEYS  AND  COUNSELLORS. 

37.  No  attorney  or  counsellor  shall  be  permitted  to  take  any 
part  in  the  conduct  of  a  cause  before  a  jury  after  he  shall  have 
testified  for  his  client  in  the  same  cause. 

38.  No  attorney  or  counsellor  shall  be  compelled  to  testify 
in  any  cause  in  which  he  is  retained,  unless  he  shall  have  been 
duly  summoned  to  attend  as  a  witness  in  the  cause  previous  to 
the  commencement  of  the  term. 

39.  No  attorney  or  counsellor  shall,  on  pain  of  being  dis- 
barred, be  bail  in  any  Cause  depending  before  the  court. 

40.  Any  person  may  be  admitted  as  an  attorney  who  shall 
satisfy  the  court  that  he  is  of  good  moral  character,  and  that 
he  has  pursued  the  study  of  the  law,  in  the  office  and  under 
the  direction  of  some  counsellor  of  this  court,  with  the  consent 
and  approbation  of  the  bar  in  the  county  where  such  coun- 
sellor resides,  for  three  years,  or  in  the  office  of  some  counsellor 
of  the  highest  judicial  court  of  any  other  state  for  two  years, 
and  in  the  office  of  some  counsellor  of  this  court  for  one  year, 
at  least,  with  the  consent  and  approbation  of  the  bar  in  the 
county  in  which  such  counsellor  resides,  and  shall  pass  a  satis- 
factory examination  by  the  court  or  by  a  committee  of  the  bar 
appointed  for  that  purpose :  Provided,  however,  That  any  per- 
son admitted  an  attorney  of  the  highest  court  of  any  other 
state  may  be  admitted  upon  furnishing  satisfactory  evidence 
thereof,  and  that  he  has  practised  as  an  attorney  of  such  court 
one  year. 
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The  followiiig  additional  rules  were  adopted,  to  take  effect 
from  and  after  July  1,  1878 : 

Ist.  Any  person  desiring  to  be  admitted  to  practise  as  an 
attorney  shall,  at  least  fourteen  days  before  an  adjourned  law 
term,  file  with  the  clerk  of  the  court  of  the  county  wherein  he 
resides,  a  petition  stating  his  age,  residence,  terra  of  study, 
and  with  whom ;  also,  certificates  of  study  and  moral  character, 
as  now  required  by  the  rules ;  and  if  such  certificates  are  found 
sufficient,  he  shall  be  examined  at  such  adjourned  term  by  the 
court  or  a  committee  of  the  bar,  specially  appointed  by  the 
court  for  that  purpose,  and  if  found  qualified,  shall  then  be  ad- 
mitted, and  no  person  shall  be  admitted  except  as  aforesaid : 
Provided,  however,  That  any  person  regularly  admitted  an 
attorney  of  any  court  of  any  other  state  may,  without  such 
examination,  be  admitted  here,  upon  furnishing  satisfactory 
evidence  of  his  admission  as  aforesaid,  and  that  he  has  prac- 
tised as  an  attorney  of  such  court  one  year  at  least. 

2d.  Any  person  proposing  to  study  law  with  the  view  of 
afterwards  applying  for  admission  in  this  state,  shall,  within 
fourteen  days  after  he  commences  such  study,  file  with  the 
clerk  of  the  court  of  the  county  wherein  he  proposes  to  study, 
a  notice  stating  that  he  has  commenced  the  study  of  the  law, 
with  whom,  and  when  ;  also  a  certificate  of  the  attorney  with 
whom  he  is  studying,  stating  that  fact,  and  when  such  time  of 
study  began :  Provided,  however,  That  any  person  now  pur- 
suing the  study  of  the  law  may  file  such  notice  and  certificate 
within  fourteen  days  after  this  rule  takes  eflect. 


VERMONT. 

Rutland,  Vt.,  /wne  S7, 1881. 
Carleton  Hunt,  Esq. 

My  Dear  Sir: — In  response  to  your  circular  of  the  17th,  I 
enclose  a  copy  of  the  "  rules"  now  in  force  in  this  state  in  re- 
spect to  admissions  to  the  bar.     We  have  no  law  school. 
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I  am  clearly  of  opinion  that  while  the  rules,  in  themselves, 
if  efficiently  executed,  might  be  adequate  to  maintain  a  re- 
spectable standard  of  attainment,  yet  their  lax  administration 
by  the  several  county  committees  has  resulted  in  a  failure  to 
exclude  many  improper  candidates.  My  suggestion  would  be 
a  state  board,  instead  of  fourteen  local  boards;  in  the  hope 
thereby  of  securing  uniformity,  and  less  susceptibility  to  the 
influence  of  acquaintance  with  the  applicants  and  their  friends. 

Very  respectfully, 

ALDACE  F.  WALKER. 


RULES  FOR  THE  ADMISSION  OF  ATTORNEYS  IN 
THE  SEVERAL  COUNTY  COURTS,  AND  IN  THE 
SUPREME  COURT,  ETC. 

14  Vt.  Reps.  p.  665. 

Rule  I. — Each  applicant  for  admission  as  an  attorney  of 
the  county  court  shall,  at  the  timo  of  applying  for  admission, 
be  at  least  twenty-one  years  of  age,  and  of  good  moral  charac- 
ter, and  shall  have  studied  with  an  attorney  or  attorneys  of  the 
Supreme  Court  five  years  next  previous  to  such  application, 
the  last  six  months  of  which  shall  be  in  the  county  where  ap- 
plication is  made :  Provided,  That  any  time  less  than  one  year 
and  six  months  may,  in  the  discretion  of  the  court  to  which 
such  application  is  made,  be  deducted  from  the  period  afore- 
said, on  account  of  previous  academical  studies  of  such  appli- 
cant, short  of  a  full  course  of  collegiate  education ;  and  that 
two  years  and  six  months  shall  be  deducted  in  case  such  appli- 
cant shall  have  graduated  at  any  university  or  college. 

Rule  II. — It  shall  be  the  duty  of  the  several  county  courts 
to  appoint  standing  committees  in  each  county,  composed  of  at 
least  three  members  of  the  bar  of  the  county,  whose  duty  it 
shall  be  to  examine  applicants  for  admission  as  attorneys  to  the 
several  county  and  supreme  courts. 
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Rule  III. — Whenever  an  applicant  shall  wish  to  be  exam- 
ined for  admission,  as  an  attorney,  to  any  of  the  county  courts, 
it  shall  be  his  duty  to  apply  to  the  committee  of  examination,  a 
reasonable  time  before  the  session  of  the  court  at  which  he  ex- 
pecta  to  be  admitted,  whose  duty  it  shall  be  to  give  such  appli- 
cant a  thorough  but  impartial  examination,  either  public  or 
private,  at  their  discretion. 

Rule  IV. — If,  upon  such  examination,  the  committee  shall, 
in  their  opinion,  find  such  applicant  qualified  for  admission  as 
an  attorney  of  the  county  court,  they  shall  recommend  him  in 
writing  to  the  court  for  admission. 

Rule  V. — If,  upon  such  examination,  it  shall  be  established 
by  aflBdavit,  to  the  satisfaction  of  such  court,  that  such  appli- 
cant has  complied  with  rule  first,  relative  to  the  term  and  place 
of  study,  and  shall  be  of  good  moral  character,  and  of  the 
requisite  age,  they  shall  cause  the  proper  oaths  to  be  admin- 
istered to  him. 

Rule  VL — Any  attorney  who  shall  have  practised  two 
years  before  the  county  court,  with  a  good  reputation,  may, 
upon  recommendation  in  writing  of  the  standing  committee  of 
the  county  court,  grounded  upon  an  examination,  be  admitted 
as  an  attorney  of  the  Supreme  Court. 

Rule  VII. — An  attorney  or  counsellor  from  another  state 
may  be  admitted  an  attorney  of  the  several  courts  in  this  state 
on  the  same  terms  on  which  attorneys  from  this  state  are  or 
shall  be  admitted  attorneys  or  counsellors  in  such  state.  And 
any  attorney  from  another  state,  after  having  studied  one  year 
with  an  attorney  of  the  Supreme  Court,  may,  on  examination 
and  recommendation  in  writing  of  the  committee  of  the  county 
court,  be  admitted  an  attorney  of  the  several  county  courts; 
and  if  he  shall  have  been  an  attorney  of  the  highest  court  of 
law  in  such  state,  he  may,  upon  a  like  examination  and  recom- 
mendation, be  admitted  an  attorney  of  the  Supreme  Court, 
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Rule  VIII. — Any  attorney  or  cjounsellor  from  a  government 
without  the  United  States,  after  having  studied  one  full  year 
with  an  attorney  of  the  Supreme  Court,  may,  on  examination 
and  recommendation  of  the  standing  committee  of  the  county 
court,  be  admitted  in  the  discretion  of  said  court  as  an  attor- 
ney thereof;  and  if  he  be  an  attorney  of  the  highest  court  of 
law  in  the  country  from  which  he  comes,  he  may,  after  such 
term  of  study  and  upon  like  examination  and  recommendation 
of  such  committee,  be  admitted  in  the  discretion  of  the  Supreme 
Court  as  an  attorney  of  the  same. 


IN  CHANCERY. 

Rutland  County ^  April  Term,  A.  D.  184S. 

It  is  ordered,  that  the  following  rule  in  relation  to  the  ad- 
mission of  solicitors  in  chancery  for  the  first  judicial  circuit,  be 
adopted. 

Any  attorney  of  the  county  court,  who  shall  have  practised 
with  reputation  two  years  before  that  court, maybe  admitted  a 
solicitor  in  chancery,  either  with  or  without  examination  for 
that  purpose,  as  the  chancellor  shall  direct.  And  every  attor- 
ney of  the  Supreme  Court  shall  be  a  solicitor  in  chancery 
without  examination,  or  further  ceremony  of  admission. 


MASSACHUSETTS. 
Reply  from  the  State  op  Massachusetts. 

^F  ^r  ^F  ^r  ^h  T*  ^P  ^n 

I  enclose  a  copy  of  laws  of  Massachusetts  now  in  force, 
regulating  admissions  to  the  bar. 

^r  ^r  T^  ^r  ^F  ^F  ^F  ^ 

The  Law  School  of  Harvard  University,  as  at  present  organ- 
ized, undoubtedly  affords  a  more  thorough  training  in  the  law 
than  any  other  school  can  give. 
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The  Boston  Law  School  is  a  most  excellent  one. 

In  regard  to  examinations  for  the  bar  in  this  state,  I  beg 
leave  to  refer  you  to  portions  of  a  paper  by  Francis  L.  Wellman, 
in  the  American  Law  Review  for  May  last ;  a  copy  of  which  I 
forward  to  you. 

I  am,  very  truly,  yours, 

LEONARD  A.  JONES, 
Of  the  Local  Council  for  Massachusetts. 


STATUTORY  PROVISIONS  NOW  IN  FORCE  IN  MAS- 
SACHUSETTS, IN  REGARD  TO  ADMISSIONS  TO 
THE  BAR. 

Stat.  1876,  ch.  197. 

A  citizen  of  this  state,  or  an  alien  who  haa  made  the  primary 
declaration  of  his  intention  to  become  a  citizen  of  the  United 
States,  and  who  is  an  inhabitant  of  this  state,  of  the  age  of 
twenty -one  years  and  of  good  moral  character,  may,  on  the 
recommendation  of  an  attorney,  petition  the  Supreme  Judicial 
Court  or  Superior  Court  to  be  examined  for  admission  as  an 
attorney,  whereupon  the  court  shall  assign  a  time  and  place  for 
the  examination,  and  if  satisfied  with  his  acquirements  and 
qualifications  he  shall  be  admitted. 

G.  S.  ch.  121,  §  30. 

Whoever  is  admitted  as  an  attorney,  shall  in  open  court  take 
and  subscribe  the  oaths  to.support  the  Constitution  of  the  United 
States  and  of  this  commonwealth,  and  the  oath  of  office. 

G.  S.  ch.  121,  §  31. 

The  oath  of  office  shall  be  as  follows  : 

You  solemnly  swear  that  you  will  do  no  falsehood,  nor  consent 
to  the  doing  of  any  in  court ;  you  will  not  wittingly  or  willingly 
promote  or  sue  any  false,  groundless,  or  unlawful  suit,  nor  give 
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aid  or  consent  to  the  same ;  you  will  delay  no  man  for  lucre  or 
malice  ;  but  you  will  conduct  yourself  in  tbe  office  of  an  attorney 
within  the  courts,  according  to  the  best  of  your  knowledge  and 
discretion,  and  with  all  good  fidelity  as  well  to  the  courts  as 
your  clients.     So  help  you  God. 

G.  S.  ch.  121,  §  32. 

A  person  admitted  as  an  attorney  in  either  court  may  practise 
in  every  other  court  in  the  state ;  and  there  shall  be  no  distinc- 
tion of  counsellors  and  attorneys. 

G.  S.  ch.  121,  §  33. 

A  person  admitted  as  an  attorney  or  counsellor  of  the  highest 
judicial  court  of  any  other  state  of  which  he  was  an  inhabitant, 
and  who  afterwards  becomes  an  inhabitant  of  this  state,  may  be 
admitted  to  practise  here  upon  satisfactory  evidence  of  his  good 
moral  character  and  his  professional  qualifications. 

G.  S.  ch.  121,  §  34. 

An  attorney  may  be  removed  by  the  Supreme  Judicial  Court 
or  Superior  Court  for  any  deceit,  malpractice,  or  other  gross 
misconduct,  and  shall  also  be  liable  in  damages  to  tbe  party 
injured  thereby,  and  to  such  other  punishment  as  may  be  pro- 
vided by'  law  ;  and  the  expenses  and  costs  of  the  inquiry  and 
proceedings  in  any  court  for  the  removal  of  an  attorney  shall 
be  paid  as  in  criminal  prosecutions  in  the  same  courts. 


NEW  YORK. 

Wall  Street,  New  York,  August  12,  188L 
gjj^. *  ♦**♦*» 

According  to  the  present  rules,  to  be  admitted  as  an  attorney, 
the  applicant  must  be  twenty-one  years  of  age,  of  good  moral 
character,  and  a  resident  of  the  department  in  which  he  is 
examined;  and  must  have  passed  a  regular  clerkship  of  three 
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years  in  the  office  of  a  practising  attorney  of  the  Supreme 
Court  of  the  state  after  he  has  reached  the  age  of  eighteen 
years.  An  allowance  of  one  year  is  made  to  graduates  of  a 
college  or  university.  Time  spent  in  actual  attendance  upon 
law  lectures  in  the  law  school  of  any  college  having  a  separate 
law  department,  not  exceeding  one  year  for  college  graduates 
and  two  years  for  others,  may  be  reckoned  as  part  of  the  clerk- 
ship. 

Applicants  having  the  degree  of  such  law  school  without  the 
state,  after  two  years  spent  in  such  school,  may  have  the  same 
allowed  as  part  of  clerkship. 

The  applicants  also  must  be  examined  by  the  general  term 
of  the  Supreme  Court  of  the  district,  and  if  found  fit  in  learning 
and  character,  will  be  licensed  to  practise  as  attorneys  only. 
Such  examination  must  be  a  satisfactory  oral  one  on  the  law  of 
pleadings,  practice,  real  and  personal  property,  co-partnership, 
negotiable  paper,  principal  and  agent,  principal  and  surety, 
insurance,  executors  and  administrators,  bailments,  corpora- 
tions, personal  rights,  domestic  relations,  wills,  equity  juris- 
prudence, and  evidence. 

Attorneys  who  have  been  two  years  in  actual  practise  in  the 
Supreme  Court  of  the  state,  may  apply  to  be  admitted  as  coun- 
sellors upon  passing  a  satisfactory  examination  by  the  court, 
and  must  have  license  as  such.  Counsel  of  three  years'  practise 
in  other  states,  and  foreign  counsel,  properly  recommended, 
admitted  in  the  discretion  of  the  court. 

The  means  provided  by  public  authority  for  facilitating  the 
study  of  the  law  ? 

None ;  unless  it  be  the  law  libraries  furnished  by  the  state 
at  the  capital  and  in  each  county  town. 

Truly,  your  obedient  servant, 

CLARKSON  N.  POTTER. 
Hon.  Oarleton  Hunt, 

Chairman,  etc. 
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NEW  JERSEY. 
Carleton  Hunt,  Esq., 

Chairman  of  Committee  on  Legal  Education 

and  Admiseionfl  to  the  Bar. 

Dear  Sir: — In  our  state  we  have  always  had  the  two  grades 
of  attorneys  and  counsellors,  the  latter  only  being  allowed  to 
speak  in  the  higher  courts.  Admission  as  attorney  must  be 
after  four  years'  clerkship,  and  an  examination  in  open  court, 
before  the  full  bench  of  the  Supreme  Court  in  Trenton.  Ad- 
mission as  counsellor  is  by  like  examination  after  three  years' 
practise. 

As  long  as  the  admissions  were  few  no  better  means  could 
perhaps  be  devised  than  this  system;  for  although  the  examina- 
tion was  only  upon  Blackstone  and  the  practice  and  statutes, 
it  was  thorough,  public,  and  in  the  presence  of  the  court  and 
bar,  for  whose  approval  the  candidate  could  [not  but  be  most 
anxious. 

When,  however,  the  number  of  candidates  grew  from  one  or 
two  a  term  to  thirty  or  more,  it  is  manifest  that  this  plan  of 
examination  became  lamentably  insufficient.  The  few  hours 
given  by  the  court  were  ample  to  test  the  acquirements  of  a  few. 
It  was  entirely  too  short  a  time  to  allow  but  a  few  minutes  to 
each  of  the  many. 

In  improving  the  system,  however,  it  has  been  the  general 
sense  of  our  bar  that  this  public  examination  ought  not  to  be 
given  up.  By  its  very  publicity  it  is  prevented  from  degener- 
ating into  a  merely  formal  pass  examination,  as  a  private  ex- 
amination, before  unpaid,  kind-hearted,  and  perhaps  slightly 
indolent  members  of  the  bar,  is  almost  certain  to  do.  The  ex- 
perience of  many  of  our  state  has  led  them  back  to  the  public 
examination  before  the  court. 

But  we  have  thought,  and  at  the  last  term  obtained  a  rule 
of  the  court,  that  both  attorneys  and  counsellors,  before  admis- 
sion to  the  public  trial,  must  pass  an  examination  in  writing 
before  examiners  appointed  by  the  court. 
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The  general  feeling  has  been  likewise  that  not  much  change 
should  be  made  in  the  required  subject.  A  thorough  knowl- 
edge of  the  principles  and  definitions  of  the  common  law  will 
always  make  a  good  lawyer  of  a  sensible  man.  But  the  ex- 
aminers have  thought  it  wise  to  add  questions  on  other  books 
and  subjects;  so  as  to  make  the  examination  a  thorough  test  of 
the  industry  and  acquirements  of  the  candidates.  In  fairness 
to  them  these  additions  must  be  gradual. 

The  annexed  notice,  given  by  the  examiners  to  the  students, 
will  show  their  action  in  the  matter.  It  is,  of  course,  a  trial, 
and  how  well  it  will  succeed  is  a  question. 

In  order  to  secure  simplicity,  consistency,  and  success,  it  has 
been  suggested : 

That  the  examiners  come  into  office  say  two  a  term,  so  that 
the  board  will  not  all  be  changed  at  once. 

That  each  prepare  questions  specially  on  a  certain  subject 
for  the  written  examination,  when  they  will  be  dictated  and 
written  down  by  the  candidates  without  the  formality  of  pre- 
vious printing. 

That  the  papers  be  graded,  at  least  as  to  the  best  of  them, 
and  perhaps  that  some  be  passed  (mm.  laude. 
Yours,  very  respectfully, 

RICHARD  WAYNE  PARKER. 

August,  1881. 


PENNSYLVANIA. 

Philadelphia,  Jvly  15,  1S81. 
Carleton  Hunt,  Esq., 

Chairman  Committee  on  Legal  Education. 

•  Sir  : — The  statute  law  on  the  subject  empowers  the  different 
courts  to  frame  rules  regulating  this  important  subject.  In 
pursuance  of  this  authority,  the  several  courts  have  adopted 
rules  which  it  would  be  impossible  to  collect.  They  are  sub- 
stantially the  same  as  those  adopted  by  the  courts  of  Philadel- 
phia county,  which  I  shall  now  briefly  enumerate. 


./ 
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A  Board  of  Examiners  consisting  of  ten  members  of  the  bar 
is  formed  by  the  appointment  of  the  Judges  of  the  Courts  of 
Common  Pleas  and  Orphans'  Court. 

Before  this  board  all  desirous  of  beginning  the  study  of  the 
law  are  required  to  present  themselves  for  examination  in 
grammar,  arithmetic,  algebra,  universal  history,  particularly  that 
of  England  and  America,  spelling,  etymology,  and  geography. 
A  course  of  legal  study  in  the  office  of  a  practising  attorney 
of  the  Commonwealth  for  three  years,  or,  if  of  full  age  (21)  at 
the  time  of  beginning,  his  studies  of  two  years  is  further  neces- 
sary, after  which  time  a  second  examination  in  legal  branches 
is  necessary. 

In  addition,  it  is  required  that  such  person  give,  in  writing, 
evidence  of  his  good  moral  character,  and  that  he  be  a  citizen 
of  the  United  States. 

However,  any  citizen  of  the  United  States  of  full  age  (21), 
who  shall  have  been  graduated  Bachelor  of  Laws  of  the  Uni- 
versity of  Pennsylvania,  who  shall  have  passed  the  examination 
in  the  diflPerent  branches  of  education  as  above  enumerated, 
shall  be  admitted  to  practise  as  an  attorney. 

Two  years  after  the  admission  of  an  attorney  to  the  Courts 
of  Common  Pleas  and  Orphans*  Court,  he  is  entitled  without 
further  examination  to  be  admitted  to  the  Supreme  Court  of 
the  state. 

Attorneys-at-law  from  other  states  shall  be  admitted  to  prac- 
tise in  the  county  courts  [of  Philadelphia],  upon  producing 
satisfactory  evidence  of  their  admission  to  the  highest  court  of 
the  state  from  whence  they  came,  and  of  having  practised  law 
in  such  state  at  least  seven  years,  unless  they  have  resided 
at  least  two  years  in  Pennsylvania,  one  year  of  which  shall 
have  been  in  Philadelphia,  in  which  case  it  is  sufficient  to  pro- 
duce a  certificate  signed  by  the  chief-justice  of  such  state,  cer* 
tifying  that  the  applicant  is  a  member  of  the  Supreme*  Court 
of  such  state  and  of  good  moral  character. 

Very  respectfully, 

J.  EDWARD  AOKLEY. 
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DELAWARE. 

Wilmington,  Del.,  July  13^  1881, 

Mt  Dear  Sir  : — No  means  are  provided  by  the  state  or  any 
public  authority  or  otherwise,  "  to  promote  and  facilitate  the 
study  of  the  law." 

The  above  rules  have  been  adopted  only  at  the  last  May 
Term,  and  were  drawn  with  the  view  "  of  elevating  the  standard 
of  qualification  for  admission  to  the  bar,  and  as  the  best  means 
of  accomplishing  that  object." 

Very  truly,  yours, 

ANTHONY  HIGGINS. 
Carleton  Hunt,  Esq., 

Chairman. 


It  is  ordered  by  the  court  that  the  following  shall  be  substi- 
tuted for  Rule  I.  of  the  rules  of  this  court : 

Rule  I.  There  shall  be  appointed  at  the  spring  term  in  each 
county,  to  serve  for  one  year,  or  until  their  successors  are  ap- 
pointed, a  Board  of  Examiners  of  not  less  than  three,  nor  more 
than  five  members  of  the  bar. 

No  person  shall  be  registered  as  a  student  of  law  except  upon 
the  certificate  of  said  board  that  he  is  a  resident  of  this  state, 
of  good  character,  and  that  he  has  been  found,  upon  examination, 
to  be  well  qualified  to  commence  the  study  of  the  law.  Such 
certificate  shall  be  endorsed  with  the  approval  of  a  judge,  and 
filed  with  the  Prothonotary,  and  recorded  in  his  appearance 
docket. 

Upon  application  for  the  admission  of  a  student  to  practise 
as  an  attorney  of  this  court,  it  will  be  required  that  he  shall  be 
a  resident  of  this  state,  of  full  age  ;  that  he  shall  have  studied 
the  law  at  least  three  years  after  the  filing  of  said  certificate, 
under  the  direction  of  a  member  of  the  bar  of  this  state  who 
17 
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has  been  in  practise  for  at  least  ten  years  theretofore,  or  a  ju<1ge 
of  any  of  the  courts  of  this  state,  or  of  a  judge  of  the  United 
States  residing  in  this  state;  that  he  be  a  person  of  integrity 
and  good  character,  and  that  he  shall  have  been  privately 
and  fully  examined  by  said  Board  of  Examiners,  and  he  shall 
be  admitted  only  on  the  written  report  of  said  board,  stating 
his  qualifications,  and  recommending  his  admission. 

All  examinations  by  said  Board  of  Examiners  shall  be  in 
vacation,  and  may  be  oral  or  in  writing,  or  both,  in.  the  discre- 
tion of  the  board. 

The  said  board  shall  have  authority  to  establish  such  general 
rules  as  they  may  deem  requisite  in  the  premises,  not  incon- 
sistent with  the  rules  of  this  court. 

The  action  of  a  majority  of  said  board  shall,  in  all  cases,  be 

sufficient. 


It  is  ordered  by  the  court  that  the  following  shall  be  substi- 
tuted for  Rule  III.  of  the  rules  of  this  court. 

Rule  II.  Attorneys  regularly  admitted  elsewhere,  if  they  be 
residents  of  this  state,  of  good  character,  and  have  practised 
for  three  years  in  the  superior  courts  of  any  other  state,  upon 
the  written  report  of  the  Board  of  Examiners,  stating  their 
qualifications  and  recommending  their  admissions,  may,  in  the 
discretion  of  the  court,  be  admitted  to  practise  in  this  court. 
Said  board  are  authorized  to  subject  any  applicant  under  this 
rule  to  such  examination  as  they  may  deem  expedient  for  the 
purpose  aforesaid. 

Attorneys  may  be  admitted  pro  hac  vice  in  the  discretion  of 
the  court ;  but  no  attorney,  while  engaged  in  the  practise  of  law 
in  another  state,  shall  be  admitted  to  practise  in  this  court, 
except  pro  hac  vice, 

.    It  is  ordered  by  the  court  that  the  following  shall  be  substi- 
tuted for  Rule  XCII.  of  the  rules  of  this  court. 
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Rule  XOII.  When  the  court  shall  adjourn  the  term  for  a 
period  of  more  than  ten  days,  all  judgments,  confirmations,  and 
other  matters  and  things  heretofore  required  by  the  rules  and 
practice  of  this  court  to  be  entered  or  done  on  the  last  day  of 
the  term,  shall  hereafter  be  entered  and  done  on  the  day  of  such 
adjournment. 


MARYLAND. 

Baltimore,  Md.,  July  IB^,  1881. 
Mr.  Carleton  Hunt,. 

Chairman  of  the  Committee  on  Legal  Education 

and  Admissions  to  the  Bar. 

Dear  Sir: — In  compliance  with  the  request  contained  in 
your  communication  of  the  17th  of  June  last,  I  have  the  honor 
of  enclosing  to  you  a  copy  of  the  provisions  of  the  code  of  our 
state  (Maryland)  in  regard  to  the  qualifications  for  admissions 
to  the  bar  of  this  state. 

I  deem  it  better  to  send  you  a  copy  of  these  provisions,  rather 
than  a  summary  of  them,  as  any  summary,  to  be  satisfactory, 
could  hardly  be  briefer  than  the  provisions  themselves. 

The  third  and  fourth  sections  bear  particularly  upon  your 
inquiry.  There  can  not  be  said  to  be  existing  in  our  state  any 
"  means  provided  by  public  authority  for  promoting  and  facili- 
tating the  study  of  the  law." 

In  the  University  of  Maryland,  an  institution  founded  more 
than  half  a  century  ago,  and  located  in  the  City  of  Baltimore, 
the  Law  Department  has  recently  been  established,  as  was 
originally  contemplated  it  should  be,  by  the  founders  of  the 
university.  In  this  department  there  are  a  dean  and  four 
professors.  A  full  course  embraces  two  years,  two  sessions  in 
each  year.  The  course  of  instruction  is  by  lectures  and  moot 
courts.  The  professorships  at  present  are  held  by  distinguished 
and  prominent  members  of  the  bar,  and  every  branch  of  the 
law  is  taken  up  and  discussed  in  full  course.     The  influence  of 
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the  institution  has  proved  very  beneficial.  It  has  done  moch 
to  promote  the  study  of  the  law,  and  elevate  the  standard  of 
qualification  for  admission  to  the  bar.  By  thus  bringing  the 
students  of  our  profession  together  in  a  body,  it  creates  and 
promotes  an  esprit  dw  corps,  and  excites  emulation — ^a  great 
desideratum,  especially  among  the  youth  of  our  country. 

This  was  a  noted  want  in  the  old  systemof  instruction,  where 
the  student  was  left  to  pursue  his  solitary  studies  in  the  back 
office  of  his  professional  preceptor,  with  little  incitement  to 
study,  and  without  that  zest  for  it  which  springs  from  inter- 
course and  the  collision  of  minds  bent  upon  a  common  pursuit. 
Frequent  examinations  by  the  professors  during  the  course  of 
each  year -are  held,  and  the  successful  students  are  graduated 
Bachelors  of  Law  at  the  end  of  their  term.  As  a  further  in- 
citement to  study,  rewards' in  money  are  given  to  the  successful 
competitors  for  prize  essays  on  legal  subjects. 

I  may  add  that  these  appeals  to,  and  qualifications  of,  the 
^' auri  sacra  fames'  is  a  feature  which,  personally,  I  am  not 
altogether  disposed  to  pronounce  a  favorable  opinion  upon. 
That  comes  early  enough  "  by  nature"  in  the  practise  of  our 
profession.  It  is  but  fair  to  add,  however,  that  the  faculty, 
whose  experience  is  much  larger  and  better  than  mine,  give 
this  practice  their  cordial  sanction.  The  average  number  of 
pupils  is  about  fifty,  and  the  institution  is  growing  in  influence 
and  importance ;  the  number  of  students  both  from  the  city 
and  state  increasing  with  every  year.  There  is  no  limitation  as 
to  the  age  of  the  student,  nor  is  there  any  previous  collegiate 
or  university  training  required  for  admission  to  this  law  school. 
I  enclose  the  calendar  for  the  year  1880,  to  which  I  refer  you 
for  more  detailed  information  of  the  methods  of  instruction.  It 
receives  no  support  from  the  state,  the  salaries  of  the  professors 
being  paid  by  fees  from  the  students.  Graduation  at  this  in- 
stitution is  not  made  necessary  for  admission  to  the  bar.  In 
my  judgment  it  would  tend  very  greatly  to  promote  and  facili- 
tate the  study  of  the  law,  and  elevate  the  standard  of  our  pro- 
fession, were  a  provision  made  in  the  code  to  that  effect.    In 


LEGAL  EDUOATION  AND  ADMISSIONS  TO  THE  BAB.  265 

the  medical  profession  a  diploma  from  a  medical  college  is  a 
necessary  condition  to  the  practise  of  that  profession.  I  do  not 
see  why  a  similar  condition  should  not  be  required  in  our  pro- 
fession, charged  as  it  is  with  such  grave  responsibilities  touch- 
ing the  lives,  the  liberties,  and  the  properties  of  our  fellow- 
citizens.  This  provision,  however,  should  not  supersede  thorough 
examinations  of  the  students  in  open  court  upon  applications  for  ad- 
mission to  the  bar,  but  should  be  preliminary  and  ancillary  thereto. 
I  think  a  provision  of  that  character  and  to  that  effect  would 
materially  tend  to  diminish  the  number  of  those  who,  without 
the  necessary  provision  and  equipment,  creep  into  the  profesAon 
by  the  personal  influence  of  their  preceptors,  who  are  anxious 
to  relieve  themselves  of  the  encumbrance  of  a  dull  student  by 
turning  him  into  an  incompetent  lawyer,  or  who  have  not  the 
courage  to  refuse  to  ignorance  and  stupidity  the  opportunity  of 
making  themselves  more  painfully  conspicuous  in  the  arena  of 
our  profession. 

With  great  respect  and  esteem, 

I  am,  very  truly, 

Your  obedient  servant, 

A.  LEO  KNOTT. 


ARTICLE  59. 

Code  of  Public  Oeneral  Laws. 

Section  1.  No  attorney  or  other  person  shall  practise  the 
law  in  any  of  the  courts  of  this  state  without  being  admitted 
thereto  as  herein  described. 

Section  2.  All  applications  for  admission  as  attorney  to  prac- 
tise the  law  in  this  state  shall  be  made  to  some  one  of  the  circuit 
courts  for  the  counties,  the  Supreme  Bench  of  Baltimore  City, 
or  to  the  Court  of  Appeals,  in  open  court. 

Section  3.  Upon  every  such  application  for  any  white  male 
citizen  of  Maryland,  above  the  age  of  twenty-one  years,  and 
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who  shall  have  been  a  student  of  law  in  any  part  of  the  United 
States  for  at  least  two  years  previous  to  said  application,  or  a 
graduate  of  the  Law  Department  of  the  University  of  Mary- 
land, it  shall  be  the  duty  of  the  court  to  which  such  application 
shall  be  made,  to  appoint  an  examining  board  of  not  less  than 
three  members  of  the  bar,  who  shall  examine  the  applicant  in 
the  presence  of  the  court  touching  his  qualification  for  admis- 
sion as  an  attorney ;  and  the  said  court  shall  also  require  and 
receive  evidence  of  his  probity  and  general  character,  and  if,  upon 
such  actual  examination,  and  being  satisfied  that  he  has  been  a 
student  of  law  for  at  least  two  years,  or  a  graduate  of  the  Law 
Department  of  the  University  of  Maryland,  and  having  heard 
evidence  of  his  probity  and  general  character,  the  said  court 
shall  be  of  the  opinion  that  said  applicant  is  qualified  to  dis- 
charge the  duties  of  an  attorney,  and  worthy  to  be  admitted, 
the  said  court  shall  admit  him,  and  the  circuit  courts  for  the 
counties  and  the  Supreme  Bench  of  Baltimore  City  are  author- 
ized to  appoint  a  permanent  examining  board,  but  no  member 
of  said  board  shall  be  appointed  for  a  longer  period  than  one 
year. 

Section  4.  Upon  the  admission  of  any  applicant  to  practise 
law  in  any  of  the  courts  of  this  state  above  mentioned,  it  shall 
be  the  duty  of  the  court  so  admitting  him  to  certify  the  same 
with  their  own  proper  signatures,  which  certificate  shall  be  re- 
corded, and  a  copy  thereof,  authenticated  with  the  seal  of  the 
court,  shall  be  available  and  suflScient  to  entitle  the  applicant 
so  admitted  to  admission  to  practise  in  any  of  the  courts  of  this 
state. 

Section  6.  If,  upon  the  application  and  examination  of  any 
citizen  as  aforesaid,  the  court  shall  be  of  opinion  that  he  ought 
not  to  be  admitted,  the  said  applicant  shall  not  again  be  enti- 
tled to  a  hearing  for  admission  in  any  court  of  this  state  until 
the  expiration  of  twelve  months  after  the  first  application ;  and 
if,  upon  a  second  application,  he  shall  be  rejected,  he  shall  not 
again  be  heard  until  the  expiration  of  twelve  months  after  such 
second  application. 
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Section  *6.  Upon  the  application  of  any  lawyer  who  may 
have  practised,  or  who  may  have  been  licensed  to  practise  in 
any  other  state,  district,  or  territory  of  the  United  States,  for 
admission  to  practise  in  the  courts  of  this  state,  it  shall  be  the 
duty  of  the  court  to  whom  he  shall  apply  to  admit  him  upon 
the  same  terms  and  under  the  same  regulations  that  a  citizen 
of  Maryland  would  be  admitted  to  the  courts  of  the  state, 
district,  or  territory  in  which  said  applicant  may  have  prac- 
tised, or  may  have  been  licensed  to  practise :  Provided,  That 
in  the  said  state,  district,  or  territory  the  mode  and  terms  of 
admission  to  the  bar  be  regulated  by  law. 

Section  7.  Upon  the  application  of  any  citizen  of  any  other 
state,  district,  or  territory,  in  which  the  mode  and  terms  of 
admission  to  the  bar  are  not  regulated  bylaw,  to  practise  law 
in  any  of  the  courts  of  this  state,  the  said  courts  shall  admit 
him  or  not  as  in  their  discretion  they  may  think  fit. 

Sp:ction  8.  If,  upon  the  rejection  of  any  applicant  for  admis- 
sion to  practise  law  in  any  circuit  court  in  this  state,  or  in  the 
Supreme  Bench  of  Baltimore  City,  such  applicant  shall  deem 
himself  aggrieved  by  such  rejection,  he  may  apply  to  the  Court 
of  Appeals  for  admission  to  practise  law  in  said  court,  who  shall 
examine  such  applicant  as  to  his  qualifications,  character,  and 
time  of  studying,  in  manner  and  subject  to  the  regulation  herein- 
before provided  as  to  such  examination ;  and  if,  upon  such  ex- 
amination, the  Court  of  Appeals  shall  determine  that  the  appli- 
cant ought  to  be  admitted  to  practise  in  the  Court  of  Appeals, 
he  shall  be  admitted  accordingly,  and  such  admission  shall  en- 
title him  to  admission  to  practise  in  any  court  of  this  state. 

Section  9.  All  persons  who  are  now,  or  shall  hereafter  be, 
admitted  to  practise  law  in  the  Court  of  Appeals  of  this  state, 
shall  be  entitled  to  practise  law  in  any  or  all  other  courts  of  the 
state,  upon  exhibiting  to  the  judge  or  clerk  thereof  a  duly 
authenticated  certificate  of  such  admission  to  the  bar  of  the 
Court  of  Appeals. 
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Baltimore,  Jvly  19, 1881, 

D£AR  Sir  : — I  assume,  in  the  first  place,  that  it  is  desirable 
that  there  should  be  some  public  authentication  of  the  qualifi- 
cations of  candidates  for  admission  to  practise. 

I  assume,  in  the  next  place,  that  such  public  authentication 
is  best  given  after  an  examination  of  the  candidates  by  some 
competent  authority. 

In  Maryland,  and  I  presume  elsewhere,  two  principal  plans 
of  study  are  pursued.  In  one,  the  student  enters  some  attor- 
ney's oflBce,  and  there  remains  for  two  years  (the  period  of 
study  prescribed  by  our  law).  He  reads  according  to  a  course 
marked  out  for  him ;  he  has  an  opportunity  of  seeing,  and,  if 
diligent,  taking  a  part  in  current  practice,  and  he  receives  such 
instruction  as  the  gentleman  he  is  with  finds  convenient  to  give 
him — which  in  most  cases  is  very  little.  He  loses  the  advan- 
tages of  oral  teaching,  which  are  great,  because  the  student  has 
to  attend  and  at  regular  times,  and  must  necessarily  carry  oflF 
something ;  but  he  does  learn  something  of  practice.  He  learns 
or  ought  to  learn  how  to  draw  pleadings,  deeds,  wills,  etc.,  and 
to  attend  to  the  service  and  execution  of  them,  and  he  occasion- 
ally transacts  ordinary  minor  business.  In  the  other  plan,  the 
student  attends  a  law  school,  and  generally  enters  himself  at 
some  lawyer's  office  at  the  same  time  as  a  student,  presumably 
to  gain  the  advantages  which  I  have  mentioned.  He  pursues 
his  studies  according  to  the  system  of  the  particular  law  school 
— as  to  which  I  shall  say  nothing,  except  that  perhaps  the  course 
of  most  of  them  resembles  too  much  the  scheme  of  education  of 
priests  and  monks — and  my  experience  is  that  the  office  which 
he  attends  is  used  by  him  merely  as  a  place  for  preparing  him- 
self for  the  lectures  of  his  school,  and  he  generally  has  very 
little  time  to  attend  to  anything  else.  I  think,  therefore,  he 
has  few  opportunities  of  acquiring  knowledge  of  the  practical 
part  of  his  profession,  and  I  have  found  that  students  of  law 
schools  are  not  generally  as  proficient  as  others  in  drawing 
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pleadings,  deeds,  and  the  like,  and  in  the  knowledge  of  actual 
practice. 

After  the  two  years  of  preparation  have  elapsed  the  student 
presents  himself  for  admission  to  practise.  By  our  law  he  is 
required  to  be  examined  in  open  court  by  a  committee  (usually 
appointed  annually)  of  lawyers,  who  serve  gratuitously,  before 
the  judges,  and  at  the  conclusion  of  the  examination  the  judges 
determine  whether  he  is  fit  to  be  admitted,  and  admit  or 
reject  him  accordingly.  The  objections  to  this  plan  are  suf- 
ficiently obvious.  In  the  first  place,  gratuitous  work  is  seldom, 
if  ever,  well  done.  In  the  next  place,  there  is  no  uniformity  of 
method  in  dealinoc  with  the  candidates.  Next,  no  committee 
likes  to  press  students,  for  reasons  plain  enough,  and  besides, 
lawyers  are,  I  think,  naturally  indulgent  to  the  ignorance  of 
candidates;  and  next  and  principally,  the  number  of  candidates 
to  be  examined  and  the  number  of  examiners  is  generally  so 
large,  and  the  time  appropriated  for  the  purpose  so  limited, 
that  it  is  impossible  for  each  candidate  to  be  asked  more  than 
a  few  questions.  When  you  add  to  this  that  the  gentlemen  of 
the  committee  rely  upon  the  lawyer  with  whom  the  student  has 
been,  or  on  the  professors  of  the  law  school  who  have  had  the 
instruction  of  him,  for  his  qualifications,  and  if  he  fails  in  giving 
satisfactory  answers,  feel  inclined  to  set  his  mistakes  down  to 
mauvaise  honte,  or  some  cause  of  the  kind,  and  to  trust  that  he 
yet  possesses  sterling  knowledge,  the  examination  tends  to  be- 
come more  and  more  a  mere  form.  As  to  the  court,  if  it 
decides  upon  the  qualifications  of  the  candidate  from  the  evi- 
dence before  it,  it  is  limited  to  the  course  of  the  examination. 
I  believe  it  is  not  usual  for  the  court  to  interfere,  and  that  can- 
didates are  rarely  rejected.  A  committee  of  lawyers  examining 
candidates  before  learned  judges  may  seem  very  fine  to  the 
vulgar  mind.  But  I  venture  to  doubt,  nay,  more  than  doubt, 
whether  a  court  is  a  proper  tribunal  for  an  investigation  of  the 
fitness  of  candidates.  It  certainly  is  exercising  neither  a  volun- 
tary nor  a  contentious  jurisdiction  in  such  a  matter,  unless  a 
sort  of  "Devil's  Advocate"  should  be  appointed  to  show  cause 
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against  the  admission  of  the  candidate.  A  judge,  as  a  judge, 
has  no  superior  fitness  to  other  people  in  determining  such  a 
question,  and  from  his  habits  is  less  fitted,  I  think,  than  others 
for  the  purpose.  The  only  object  of  the  interference  of  the 
court  is  to  authenticate  the  admission  of  the  applicant,  and  the 
judges  would  be  slightly  surprised,  I  imagine,  if  it  were  sug- 
gested to  them  that  they  guaranteed  the  fitness  of  the  candidate 
whom  they  admitted  to  practise  for  the  performance  of  any 
professional  business  intrusted  to  him.  '  Yet  such  a  guarantee 
ought  to  be  involved  to  a  certain  extent  in  the  admission  of  a 
candidate.  Besides,  in  Baltimore,  at  least,  public  business  is 
suspended  for  a  time  in  all  the  courts  for  what  is  a  private 
affair,  unless  it  is  to  be  taken  that  the  examination  of  aspirants 
to  the  bar  is  a  matter  in  which  the  public  is  so  interested  as 
that  the  loss  of  time  occasioned  thereby  is  nothing,  in  which 
case  surely  the  duty  ought  not  to  be  so  perfunctorily  discharged. 
I  think  decidedly  the  courts  ought  to  be  reserved  for  other 
functions.  And  as  to  the  examinations  themselves,  I  am  sure 
nobody  could  compare  the  questions  put  to  the  candidates  by 
such  committees  with  the  questions  proposed  to  persons  of  the 
same  relative  standing  in  other  departments  of  science  in  the 
written  or  oral  examinations  at  the  large  universities  here  and 
abroad,  without  a  smile. 

My  impression,  therefore,  is  that  the  better  plan  would  be  to 
turn  the  whole  affair  over  in  every  state  to  a  public  oflScer  of 
the  state,  who,  of  course,  would  necessarily  be  a  lawyer,  and 
who  should  be  paid.  He  would  have  no  interest  of  any  kind 
in  the  candidate,  and  no  interest  to  do  anything  but  his  duty, 
a  main  part  of  which  I  assume  would  be,  or  he  would  find  it 
would  be,  to  show  no  favors  to  anybody  and  to  make  no  allow- 
ance for  ignorance.  Such  an  oflBcer  would  no  doubt  prescribe 
a  scheme  of  legal  education  to  which  all,  whatever  else  they 
might  know,  would  necessarily  conform,  and  this  would  be 
at  least  uniformity,  without  which  such  a  thing  as  a  stand- 
ard cannot  exist.  He  would  be  able  to  give  the  requisite 
time  and  attention   to  the  affair,  and  the  uncertainty  of  the 
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issue  and  the  certainty  of  the  ordeal  would,  I  think,  tend  to 
make  both  student  and  instructor  more  careful  in  the  prepara- 
tion of  the  candidate.  It  strikes  me  it  would  be  vain  to 
attempt  more  at  present.  The  system  of  education  pursued  in 
this  country  is  hasty  and  slovenly.  One  is  struck  with  the 
inaccuracy  of  the  knowledge  people  possess.  To  know  a  thing 
is  comparatively  of  small  advantage,  unless  you  know  it  accu- 
rately. But  accuracy  is  one  of  the  main  things  which  training 
gives,  and,  unfortunately,  youth  in  this  country  do  not  get 
proper  training  knowledge.  As  most  persons  have  to  acquire 
this  habit  when  they  commence  to  study  law,  I  presume  the 
officer  whom  I  have  suggested  would  not  at  first  make  his projet 
too  extensive.  But  in  time  he  might,  and  I  think  would,  be 
able  to  force  candidates  up  to  a  higher  standard  of  acquire- 
ment than  I  think  possible  under  the  existing  system.  At  all 
events,  the  man  who  would  devise  some  means  of  making 
students  of  the  law  work  hard,  would  deserve  well  of  the  pro- 
fession, and  I  see  no  means  of  doing  this  except  under  the 
authority  of  the  state.  The  Germans  are  now  the  wheel-horses 
of  the  world  in  every  department  of  science  and  progress. 
Naturally,  they  are  not  brighter  nor  as  bright  as  the  Ameri- 
cans, but  they  are  made  to  work  hard,  and  what  they  cacquire 
they  acquire  by  dint  of  hard  work.  I  see  no  reason  why  a 
select  body  like  lawyers,  who  are  so  abundantly  rewarded  by 
the  public,  should  not  be  made  to  deserve  the  public  confidence 
more,  and  to  repay  it  by  better  service,  which  I  consider  would 
be  the  eflfect  if  the  profession  were  accessible  only  after  a  course 
of  strict  and  conscientious  labor  and  application.  Of  course,  it 
may  be  said  that  such  a  power  of  admitting  or  rejecting  candi- 
dates ought  not  to  be  lodged  in  one  man's  hands  on  account  of 
the  dangers,  etc.  I  do  not  myself  fear  the  dangers,  but,  if  you 
choose,  have  a  board.  All  I  say  is,  have  some  paid  public 
functionary  whose  business  it  will  be  to  see  that  no  improperly 
qualified  person  is  admitted  to  practise,  and  the  standard  of 
professional  acquirement  will  necessarily  be  raised.  It  does 
not  strike  me  that  the  compensation  of  such  an  officer,  or  board 
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of  oflBcers,  need  be  high  ;  but  it  ought  to  be  sufficient  to  induce 

gentlemen  of  character  to  undertake  it,  and  it  ought  to  be  paid 

by  the  state,  so  as  to  make  the  examining  authority  perfectly 

independent. 

I  am,  dear  sir,  yours,  very  respectfully, 

J.  J.  ALEXANDER, 

Carleton  Hunt,  Esq., 

New  Orleans. 


VIRGINIA. 

Lexington,  Va.,  July  SS,  1881. 
Hon.  Carleton  Hunt, 

Chairman. 

My  Dear  Sir: — I  shall  be  as  specific  as  is  consistent  with 
brevity  in  answering  to  the  comprehensive  scope  of  your  in- 
quiry. 

1.  Any  man  of  twenty-one  years  of  age,  who  shall  be  certi- 
fied by  the  court  of  the  county  of  his  residence  to  be  of  good 
character,  may  be  licensed  by  two  of  the  judges  of  the 
Supreme  or  Circuit  Courts  of  the  state  to  practise  law  in  any  of 
the  courts  of  the  state,  having  taken  the  oaths  prescribed  by 
law  for  good  conduct  in  his  profession,  which  oaths  must  be 
taken  in  each  court  in  which  the  applicant  shall  seek  to  prac- 
tise. 

2.  In  the  study  of  the  law,  Virginia  has  provided  a  school  of 
law  in  the  University  of  Virginia,  at  Charlottesville.  This  in- 
stitution is  supported  at  public  cost,  and  belongs  to  the  state, 
and  is  managed  by  a  board  of  visitors,  appointed  quadrennially 
by  her  executive. 

Under  charter  from  the  state,  the  Washington  and  Lee  Uni- 
versity, which  is  endowed  by  private  funds,  and  not  at  all  by 
the  state,  now  under  state  control,  has  a  law  school. 
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The  Richmond  College  has  like  foundation  with  Washington 
and  Lee  University,  and  has  a  law  school. 

I  send  herewith  the  catalogue  statement  of  each  of  these 
schools. 

3.  Your  third  branch  of  inquiry  is  as  to  "the  necessity  or 
propriety  of  elevating  the  standard  of  qualifications  for  admis- 
sion to  the  bar,  and  the  best  means  of  accomplishing  that 
object." 

I  feel  very  strongly  the  need  of  higher  qualifications  for 
members  of  the  legal  profession.  But  it  is  a  different  question 
from  such  qualifications  being  made  prerequisite  to  admissions 
to  the  bar.  The  former,  in  my  judgment,  is  the  most  impor- 
tant. Elevate  the  qualifications  of  those  who  enter  the  ranks 
of  the  profession,  and  the  standard  of  preparation  prerequisite 
will  rise  with  it.  By  this  I  do  not  mean  that  the  examinations 
for  admission  to  the  bar  should  be  less  stringent  than  they  are 
now ;  on  the  contrary,  it  is  desirable  they  should  be  even  more 
so.  But  I  mean  to  say,  that  with  the  rise  in  the  average  qual- 
ifications, there  would  follow  more  stringency  in  the  pre  exam- 
ination for  admission,  and  unless  the  general  average  is  ad- 
vanced, the  amount  of  prerequisite  preparation  will  continue 
low. 

I  address  myself,  therefore,  to  the  best  means  for  elevating 
the  standard  of  qualification  for  the  profession. 

The  first  and  most  valuable  is  the  law  school.  The  impor- 
tance of  this  I  need  not  dilate  upon.  Good  text-books,  supple- 
mented Dy  the  lectures  and  explanations  of  an  intelligent  pro- 
fessor, and  with  close  and  rigid  examinations  from  day  to  day, 
are  of  incalculable  benefit  in  making  definite  and  exact  the  ac- 
quisitions of  a  diligent  student. 

The  second  is  to  lengthen  the  term  of  study.  Diligent  cram- 
ming by  a  mind  quick  in  acquiring  may  prepare  a  student  to 
pass  an  examination  immediately  after  finishing  the  course. 
But  to  digest  acquisition,  to  assimilate  what  is  taken  in,  re- 
quires time — more  time  than  one  year.  Two  years  at  least ;  I 
would  say  three  years  are  really  needful  for  the  slow  but  sure 
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digestion  into  systematic  acquaintance  with  the  primordial  prin- 
ciples of  the  legal  service.  Until  this  becomes  the  custom  of 
the  country  we  cannot  hope  to  have  a  really  learned  and  pro- 
found corps  of  lawyers.  We  may  have  eloquent  advocates  and 
able  reasoners  upon  a  special  case,  or  single  subject,  but  we 
cannot  have  masters  in  the  philosophy  and  history  of  the  law. 
The  law  is  a  science  of  historic  development,  and  a  master  of 
laws  must  know  it  as  it  now  is,  in  its  historic  relations,  and 
trace  its  present  frontage  to  the  germinal  principle  from  which 
it  historically  sprang.  Scire  autem  proprie  est,  rem  ratione  et 
per  causam  cognoscere. 

And  just  here  I  feel  the  practical  force  of  the  objection.  In 
many  parts  of  our  country  law  schools  are  not  accessible,  or 
are  too  expensive  for  the  poor,  young,  and  meritorious  aspirant 
for  admission  to  the  bar,  so  many  of  whom  have  ability  and  in- 
dustry which  will  fit  them  to  take  high  position  in  its  ranks, 
despite  all  the  difficulties  in  their  way.  Some  have  not  the 
time  to  spare  from  remunerative  labor  to  study  for  two  or  three 
years. 

Hence,  while  I  would  raise  the  standard  of  qualification  by 
requiring  a  two  or  three  years'  course  at  a  law  school  for  pass- 
ing through  it,  I  would  be  reluctant  to  make  such  a  term  of 
study  a  prerequisite  to  admission  to  the  bar.  The  standaixi 
being  raised  for  those  who  have  such  favorable  opportunities, 
would  force  a  longer  labor  by  those  who  had  not  to  meet  their 
competitors  at  the  bar,  and  thus  raise  the  average  qualification 
of  the  whole  profession. 

A  third  means  to  which  I  must  refer  is  the  important  study 
of  *'  comparative  jurisprudence,'*  The  law  is  a  progressive 
science,  and  should  become  the  best  expression  of  the  social  force 
needful  for  the  civilized  life  it  is  designed  to  regulate,  guide,  and 
control.  To  do  this  it  should  not  content  itself  with  the  law, 
customary  and  statutory,  as  it  is  found  in  any  particular  state 
or  country.  By  comparing  its  own  with  other  systems,  and 
adapting  the  principles  it  finds  elsewhere  to  its  own^  improve- 
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ment,  it  would  advance  and  promote  the  well-being  of  the  peo- 
ple over  which  it  is  established. 

Especially  would  I  impress  this  view  in  connection  with  the 
relations  of  the  civil  law  and  the  common  law  systems.  It  is 
out  of  place  here  to  remark  upon  the  curious  contributions 
which  the  civil  law  has  made  to  the  cominon  law,  even  exclud- 
ing the  long-conceded  indebtedness  of  our  equity  system  to  the 
learning  of  the  civilians.  But  I  am  satisfied,  and  it  has  long 
been  a  favorite  idea  with  me,  that  every  law  school  should  give 
to  its  students  a  course  of  instruction  in  both  systems.  The 
common  law  student  should  at  least  have  a  knowledge  of  the 
history  and  general  principles  of  the  civil  law,  while  the  civil 
law  student  should  have  like  instruction  in  those  of  the  common 
law.  The  effect  of  this  in  giving  breadth,  depth,  and  height 
to  the  bar  practising  under  either  system  cannot  be  overesti- 
mated. 

How  strikingly  illustrative  of  this  point  is  the  comparatively 
new  science  of  private  international  law,  or  the  conflict  of  law,  as 
it  is  termed.  This  law  loosens  its  local  moorings,  and  launches 
on  the  wide  sea  of  natural  right  and  justice,  and  only  binds 
itself  by  local  statutes  where  justice  and  right  demands  it.  It 
adopts  the  rules  of  procedure  of  the  jus  gentium  of  the  Roman 
law,  and  applies  to  the  special  case  the  local  law  which  justice 
requires  should  rule  its  decision. 

And  so,  this  jus  gentium  has  widened  its  scope,  and  founded 
the  ju8  inter  gentes — the  law  of  the  nations  has  made  the  law 
between  the  nations — and  thus  law  in  its  local  operations  limits 
itself  to  the  code  of  universal  justice. 

A  fourth  important  consideration  grows  out  of  what  I  have 
just  said. 

It  is  essential  to  the  American  student  to  enlarge  his 
acquaintance  with  international  law,  which  our  magnificent 
and  wonderfully  increasing  commerce  mcakes  a  prime  factor  in 
the  preparation  for  the  rank  of  legal  statesmanship.  A  lawyer 
in  our  age  and  country  must  appreciate  his  relations  to  the 
state,  and  thus  to  its  relations  to  the  world. 
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I  need  hardly  add,  under  this  head,  that  the  lawyer  in  the 
United  States  must  study  deeply  and  earnestly  constitutional 
law,  not  only  in  its  historic  relations  to  our  English  institu- 
tional liberty,  but  to  the  colonial,  confederated,  and  constitu- 
tional relations  of  the  states  inter  se,  and  to  their  union  under 
one  common  governraient.  The  time  has  come  for  our  profes- 
sion to  be  content  no  longer  with  superficial  views  of  this  great 
subject,  but  to  become  profoundly  versed  in  the  historic  events 
and  epochs  which  have  led  to  our  present  system  of  constitu- 
tional government,  in  order  to  uphold  it  as  the  great  instru- 
ment for  protecting  the  liberties  and  promoting  the  progress 
and  well-being  of  the  people  of  our  common  country. 

With  these  hasty  suggestions,  which  are  too  crudely  thrown 

together  to  be  of  much  use, 

I  am,  very  truly,  yours, 

J.  R.  TUCKER 


WEST  VIRGINIA. 
Parkersburo,  West  Va.,  July,  1881. 
Hon.  Carleton  Hunt, 

Chairman  Committee  on  Legal  Edacatioo. 

Sir: — In  compliance  with  iixQ  first  resolution  contained  in 
your  circular  letter  of  June  17th  last,  I  have  the  honor  to  re- 
port the  following  *'  facts  in  regard  to  the  qualifications  exist- 
ing by  law  tor  admission  to  the  bar  in  West  Virginia,"  etc., 
etc. 

By  section  1,  chapter  119,  Code,  as  amended  by  section  1, 
chapter  145,  Acts,  1872-3:  "Any  three  judges,  composed, 
either  in  part  or  in  whole,  of  the  Supreme  Court  of  Appeals, 
or  of  the  Circuit  Courts  of  this  state,  may  grant  a  license,  in 
writing,  to  practise  law  in  the  courts  thereof,  to  any  person 
who  shall,  on  examination,  be  duly  qualified^  and  who  shall 
produce  a  certificate  of  the  county  court  of  the  county  where 
he  has  resided  one  year  next  preceding,  that  he  is  a  person  of 
honest  demeanor,  and  is  over  twenty-one  years  of  age." 
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Section  2,  chapter  119,  provides  :  "Any  person  duly  author- 
ized and  practising  as  counsellor  or  attorney-at-law  in  any  state 
or  territory  of  the  United  States,  or  in  the  District  of  Columbia, 
may  practise  as  such  in  the  courts  of  this  state,  upon  producing 
before  the  courts,  in  which  he  intends  to  practise,  satisfactory 
evidence  of  his  being  so  authorized. 

Attorneys  are  required  to  take  the  oath  of  fidelity  to  the 
Constitution  of  the  United  States  and  of  the  state,  and  to 
honestly  demean  themselves  in  the  practise  of  the  law. 

It  will  be  seen  that  there  is  no  "  standard  of  qualifications  for 
admission  to  the  bar,"  except  such  as  any  one  or  more  of  the 
examining  judges  may  in  each  particular  case  adopt. 

A  more  liberal  and  simple  mode  of  filling  the  ranks  of  the 
profession  could  hardly  be  devised. 

This  method  of  making  attorneys  was  first  enacted  in  Vir- 
ginia, in  1786.  In  1642  they  were  examined  and  licensed  by 
the  courts.  In  1680  by  the  governor.  In  1732  by  examiners 
appointed  by  the  governor.  In  1769  by  examiners  appointed 
by  the  judges  of  the  general  court. 

Under  this  system  of  nearly  a  century,  a  great  number  of  the 
most  celebrated,  learned,  and  honorable  men  in  the  profession 
were  admitted  to  practise.  It  is  true,  many  incompetent  and 
unsafe  persons  have,  under  it,  been  licensed  as  lawyers.  It 
could  not  be  otherwise  when  there  was  no  regular  standard  ior 
examinations. 

Especially,  situated  as  the  people  of  West  Virginia  were  for 
so  many  years,  the  lawyers  who  helped  to  lay  the  foundations 
of  social  order  west  of  the  Allegheny  mountains  had  neither 
common,  nor  any,  schools,  and  but  little  means  for  education 
existed.  Lawyers  were  made  of  sturdy  young  men,  who 
worked  in  the  fields  by  day,  and  pored  over  Coke  or  Blackstone 
by  the  light  of  pine-knots  at  night. 

Judges  of  singular  clearness,  breadth,  and  cogency  of  mind, 
who  grew  up  from   this  rank,  adorn  the  annals  of  the  West 
Virginia  bar. 
18 
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Without  particularizing,  nor  with  any  intention  to  treat  with 
contempt,  it  may  be  said  tho  practice  in  conferring  the  honor- 
able litle  of  lawyer  has  ojten  been  thus :  The  applicant  for  ad- 
mission spends  a  year  or  two  thumbing  Blackstone  or  Kent,  or 
both,  with  now  and  then  a  dip  into  Chitty  or  Starkie,  in  the 
lonesome,  dusty,  dreary  round  of  a  country  attorney  s  office, 
where  he  was  left  to  work  his  way  as  best  he  could,  with  little 
or  no  guidance  but  his  own  common  sense  (which  often  was  no 
guidance  at  all).  He  may  have  asked  a  few  vague  questions, 
and  received  as  few  vague  answers. 

If  he  could  spell  and  write,  sometimes  he  was  set  to  copying 
notices,  or  some  simple  forms. 

For  lectures,  the  county  court,  at  its  monthly  or  quarterly 
session,  with  its  attendance  of  the  sages  of  the  law,  furnished 
speeches  and  arguments  on  many  points  of  principle  and  prac- 
tice, which  answered,  practically,  all  the  purposes  of  most 
courts. 

Occasionally  the  youth  had  the  benefit  of  hearing  decisions 
made  by  the  learned  judges  of  the  Circuit  Courts,  which  sat 
once  or  twice  a  year  at  every  county  seat. 

When  the  time  arrived  at  which  the  county  court  could  cer- 
tify that  the  candidate  for  legal  labor  was  twenty-one  years  of 
age,  he  secured  the  certificate  of  that  tribunal,  that,  in  its 
opinion,  he  was  of  honest  demeanor  and  had  resided  in  the 
county  one  year  next  preceding. 

Armed  with  this,  he  set  out  to  find  the  nearest  and  most 
amiable  judge,  to  whom  he  is  introduced.  The  judge  who  is 
first  sought  may,  or  may  not,  have  examined  the  candidate  with 
tnoroughness.  Upon  his  examination  much  depended  ;  for  as 
the  examinations  were  conducted  separately,  at  difierent  times 
and  places,  a  brother  judge  would  append  his  signature  as  of 
course,  placing  the  responsibility  of  the  license  being  granted, 
thus,  upon  him  who  first  signs  it. 

This  has  been,  in  outline  merely,  the  general  course  of  ad- 
missions to  the  bar  in  West  Virginia.  It  has  worked  well,  and 
has  also  done   much   evil.     Scores  of  ignorant,  stupid,  wicked 
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pettifoggers  have  been  let  loose,  like  wolves  upon  the  fold ;  but 
still  such  characters,  of  necessity,  soon  attained  their  places, 
and  where  courts  are  held  by  sound,  upright,  able  judges — as 
we  in  West  Virginia  can  boast — no  great  danger  can  be 
effected,  unless  in  the  fomentation  of  litigation  by  such  un- 
worthy persons. 

With  great  respect  and  esteem, 

I  am,  very  truly,  yours, 

JNO.  A.  HUTCHINSON, 
Local  Council  for  West  Virginia, 
Per  Walter  A.  Leese. 


SOUTH  CAROLINA. 

Charleston,  S.  C,  July  27, 1881. 
Carleton  Hunt,  Esq., 

New  Orleans,  Loaisiana. 

Dear  Sir: — Your  circular,  17th  June,  has  been  received. 
After  1868  our  practice  was  to  admit  members  of  the  bar  upon 
an  examination  before  a  circuit  judge  holding  a  Circuit  Court, 
and  if  admitted,  such  person  could,  after  three  years'  practise, 
be  admitted  to  practise  in  the  courts  of  last  resort.  This  flooded 
the  bar.  Feeling  the  ill  result  of  this,  the  legislature  then 
presented  a  course  of  study,  a  period  of  study,  and  the  age  of 
admission.  All  of  this  was  very  well ;  but  the  legislature, 
having  passed  the  Act,  from  time  to  time  exercised  the  power 
of  suspending  it  as  to  special  persons  named  in  the  Acts  sus- 
pending it,  until  at  last  this  became  a  greater  evil.  So  we 
procured  the  passage  of  the  Act  of  1879  (App.  23  Dec,  1879, 
17  Statutes  at  Large.  56),  by  which  any  citizen  of  this  state 
who  has  attained  the  age  of  twenty-one  years,  who  may  pass 
an  examination  upon  a  course  prescribed  by  the  Supreme  Court, 
and  can  produce  the  certificate  of  a  practising  attorney  of  that 
court  that  he  is  of  good  moral  character,  can  be  admitted  to 
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the  bar.  This  relegates  the  matter  of  proficiency  to  the 
Supreme  Court,  the  court  of  last  resort,  and,  we  trust,  prevents 
any  interference  by  the  legislature. 

Yours,  respectfully, 

CHAS.  H.  SIMONTON. 


ALABAMA. 

In  this  state  it  is  provided  by  statute  that  any  male  of  the 
age  of  twenty-one  years,  of  good  moral  character,  and  who 
possesses  the  requisite  qualifications  of  learning  and  ability,  is 
entitled  to  practise  in  any  or  all  the  courts  of  this  state.  The 
application  for  license  may  be  made  to  the  Circuit,  Chancery, 
or  Supreme  Court,  the  two  former  having  power  to  license  to 
practise  in  all  the  courts  except  the  Supreme  Court.  The  ap- 
plicant is  required  to  show  that  he  is  of  good  moral  character 
and  of  the  requisite  age;  but  the  Supreme  Court  may,  in  its 
discretion,  grant  a  license  to  minors  relieving  them  of  civil 
disability.  The  statute  further  provides  that  the  applicant 
must  also  be  examined  in  open  court  touching  his  knowledge — 

1.  Of  the  law  of  real  property. 

2.  Of  the  law  of  personal  property. 

3.  Of  the  law  of  pleading  and  evidence. 

4.  Of  the  commercial  law. 

5.  Of  the  criminal  law. 

6.  Of  chancery  and  chancery  pleading. 

7.  Of  the  statute  law  of  the  state. 

But  the  Supremo  Court  may,  at  its  discretion,  appoint  a  com- 
mittee of  three  members  of  the  bar  to  examine  an  applicant  for 
license,  either  privately  or  in  open  court,  and  must  grant  or 
refuse  license  according  to  the  report  of  such  committee. 

We  have  also  a  law  department  in  the  State  University, 
with  two  professors,  and  on  their  certificate  that  the  appli- 
cant has  been  a  student  at  the  university,  and  that  he  possesses 
the  requisite  qualifications,  he  is  admitted  to  practise  by  the 
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Supreme  Court,  without  examination.  The  Supreme  Court  gen- 
erally, if  not  universally,  avails  itself  of  the  power  to  appoint 
a  committee  whenever  an  examination  is  to  be  made,  and  the 
examination  is  had  privately,  generally  in  a  corner  of  the 
library,  and  is  more  or  less  rigid,  according  to  the  caprice  of 
the  examiners;  but  the  applicants  are  never  rejected.  The 
attorney  who  introduces  the  applicant  to  the  court  is  generally 
chairman  of  the  committee  to  examine  him,  and  I  can  call  to 
ray  recollection  no  instance  in  which  a  license  was  refused. 

K 

It  would  be  difficult  to  devise  a  plan  better  adapted  to  defeat 
the  object  intended  to  be  accomplished  by  an  examination,  and 
it  does  effectually  defeat  it.  The  practical  working  of  the  plan 
is  to  enable  any  lawyer  in  respectable  standing  to  have  admitted 
to  practise  any  young  man  whom  he  is  willing  to  introduce  to 
the  court. 

The  evils  resulting  from  this  plan  have  not  been  so  great  as 
to  enable  those  who  oppose  it  to  supplant  it  with  something 
better.  In  fact,  the  evils  are  not  much  greater  than  those 
which  result  from  an  examination  in  open  court;  for  the  court 
is  generally  very  negligent  in  the  discharge  of  this  duty,  and 
the  responsibility  assumed  by  a  member  of  the  bar  in  present- 
ing an  applicant  is  a  safeguard  against  incompetency  and  un- 
worthiness,  probably  equal  to  an  examination  in  open  court. 

But  the  whole  plan  is  upon  an  entirely  wrong  basis.  Be- 
sponsibility  and  duty  are,  or  always  ought  to  be,  correlative ; 
and  as  it  is  the  legal  profession  that  is  most  deeply  interested 
in  preserving  and  elevating  its  own  standard  of  excellence,  upon 
it  ought  to  be  devolved  the  duty  of  admitting  new  members. 
The  law  in  this  stale  devolves  this  duty  on  the  court,  and  the 
court  rids  itself  of  responsibility  by  appointing  a  committee, 
which,  in  turn,  virtually  casts  the  responsibility  on  the  lawyer 
who  presents  the  applicant. 

If  the  members  of  the  bar  were  organized  into  a  guild  or 
corporation,  and  were  authorized  and  required  by  law  to  pre- 
scribe the  terms  and  conditions  upon  which  new  members  could 
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be  admitted,  there  can  be  little  doubt  that  a  higher  standard 
of  qualifications  for  admissions  to  the  bar  would  result. 

If  this  will  not  accomplish  the,  purpose,  it  seems  that  the  case 
is  hopeless.  We  cannot  rely  upon  the  courts  to  elevate  the 
professional  standard  in  any  respect,  and  if  the  profession  itself 
has  not  a  sufficient  appreciation  of  its  high  calling  to  remedy 
the  evil,  the  door  of  the  profession  will  continue  to  be  opened 
to  ignorance,  incompetency,  and  moral  depravity,  and  those 
members  of  the  profession  who  maintain  peraonal  self-respect, 
and  acquire  the  confidence  of  their  fellow-men,  must  do  so  on 
personal  merit,  and  despite  of  their  surroundings. 

Yours,  truly, 

D.  S.  TROY. 


ARKANSAS. 

Helena,  Ark.,  July  11, 1881, 
Carleton  Hunt,  Esq., 

Chairman,  New  OrleaDB,  La. 

Dear  Sir  : — *         ***♦*♦* 

Section  485.  Every  male  citizen  of  the  age  of  twenty-one 
years,  of  good  moral  character,  and  who  possesses  the  requisite 
quali^cations  of  learning  and  ability,  may,  upon  application, 
and  in  the  manner  hereinafter  provided,  be  admitted  to  practise 
as  an  attorney  and  counsellor  at  law  in  the  courts  of  this  state. 

Section  486.  No  judge  of  the  Supreme,  Circuit,  or  other 
court,  shall  have  power  to  license  any  applicant  to  practise  law ; 
but  such  power  shall  be  exercised  only  by  the  courts  of  the 
state,  by  proper  orders,  duly  recorded. 

Section  487.  Every  such  applicant  shall  be  examined  in 
open  court ;  shall,  before  his  admission,  produce  to  the  court, 
by  sworn  petition,  satisfactory  proof  of  the  foregoing  qualifica- 
tions, and  shall  take  an  oath  to  support  the  Constitution  of  the 
United  States  and  of  this  state,  and  faithfully  to  discharge  the 
duties  of  the  office  upon  which  he  is  about  to  enter. 
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The  foregoing  sections  are  the  main  ones  as  to  the  admission 
of  applicants  to  the  bar  in  our  state.  *         *         *         * 

Yours,  very  truly, 

JAS.  C.  TAPPAN. 


MISSOURI. 

Conditions  of  Admission  to  the  Bar,  undeb  the  Statutes 

OF  Missouri. 

The  only  general  provision  made  by  law  in  this  state,  touch- 
ing admission  to  the  bar,  is  found  in  Chapter  7  of  the  Revised 
Statutes  of  1879 — "  of  attorneys  at  law  ; "  being  Sections  482- 
486,  inclusive,  of  said  Rev.  Stat.,  which  are  as  follows  : 

Section  482.  No  person  shall  practise  as  an  attorney  or 
counsellor-at-law  in  any  court  of  record,  unless  he  obtain  a 
license  from  the  Supreme  Court,  the  St.  Louis  Court  of  Appeals, 
or  some  circuit  court. 

Section  483.  Any  person  who  desires  a  license  to  practise 
law  in  this  state,  shall  file  with  the  clerk  of  the  court  wherein 
such  person  desires  to  be  examined,  at  least  fifteen  days  before 
the  first  day  of  the  next  term,  a  written  application  ;  and  the 
clerk  shall  docket  such  application  in  the  name  of  the  applicant, 
and  set  the  examination  for  some  day  daring  the  same  term, 
and  the  court  shall  proceed  with  the  examination  as  hereinafter 
provided. 

Section  484.  Every  applicant  for  license  to  practise  law 
shall  produce  satisfactory  testimonials  of  good  moral  character, 
and  undergo  a  strict  examination  in  open  court  by  the  judge 
or  judges  thereof,  and  the  regular  licensed  attorneys  present, 
as  to  his  qualifications. 

Section  485.  Every  person  obtaining  a  license,  shall  take 
the  oath  prescribed  by  the  constitution  of  this  state,  and  an  oath 
that  he  will  faithfully  demean  himself  in  his  practise  to  the  best 
of  his  knowledge  and  ability.  A  certificate  of  such  oath  shall 
be  endorsed  on  the  license. 
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Section  486.  Each  clerk  shall  keep  a  roll  of  attorneys, 
which  shall  be  a  record  of  the  court. 

Section  483  is  new,  and  the  following  words  in  Section  484, 
viz. :  "  in  open  court,"  and  "  and  the  regular  licensed  attorneys 
present ; "  the^e  words  being  inserted  in  the  former  statute, 
which  is  otherwise  identical  as  to  this  section. 

« 

These  new  provisions  have  undoubtedly  elevated  the  standard 
of  admission  to  the  bar,  by  preventing  the  private  and  perfunc- 
tory examinations  which  were  formerly  had.  In  St.  Louis, 
especially,  candidates  for  the  bar  are  now  subjected  to  quite  a 
reasonably  strict  examination,  and  it  is  quite  a  common  thing 
for  applicants  to  be  refused  admission  ;  something  which  seldom 
happened  before  this  statute  was  passed. 

The  only  other  provision  in  Missouri  touching  admission  to ' 
the  bar,  is  found  in  the  special  Act  of  March  5, 1874  (Sess.  Acts 
1874,  p.  182),  which  provides,  that  "  the  graduates  of  the  Law 
Department  of  the  University  of  the  State  of  Missouri,  or  St. 
Louis  Law  School,  shall  be  entitled  to  be  enrolled  as  attorneys- 
at-law  in  all  the  courts  of  record  of  this  state,  and  all  inferior 
courts  thereof,  without  further  examination,  on  the  production 
by  them  of  their  diploma  or  certificate  of  graduation,  duly 
authenticated." 

Under  this  Act  the  graduates  in  question  have  been  uniformly 
admitted  without  question  until  recently,  when  the  question 
was  raised  in  an  inferior  circuit  court,  whether  the  revised 
statutes  of  1879  (above  quoted)  had  not  the  effect  to  repeal  this 
special  Act.  This  question  was  argued  a  few  days  ago  by  my- 
self in  the  St.  Louis  Court  of  Appeals,  that  court  requesting 
such  argument  in  view  of  the  doubts  which  had  been  raised. 
At  this  writing  the  court  has  not  passed  upon  the  question,  but 
will  do  so  in  a  few  days.  Of  course,  it  is  simply  a  question  of 
the  construction  of  the  statute ;  the  judges  of  the  Court  of  Ap- 
peals saying,  in  so  many  words,  that  they  would  be  glad  to  find 
themselves  justified  in  construing  the  Act  of  1874  as  still  in 
force. 
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As  to  the  "means  provided,  in  Missouri,  by  public  authority 

or  otherwise,  for  promoting  and  facilitating  the  study  of  the 

law,"  I  would  remark  that  the  State  University,  at  Columbia, 

Mo.,  and  Washington  University,  at  St.  Louis,  each  maintain 

a  law  school,  both  of  which  are  conducted  with  a  reasonable 

degree  of  success. 

*  *  4e  *  ******* 

HENRY  HITCHCOCK. 


TENNESSEE. 

Bolivar,  Tenn.,  June  SOy  ISSl. 
Hon.  Carleton  Hunt, 

ChairmaD  Committee  od  Legal  Education, 

American  Bar  Aseociation. 

My  Dear  Sir  : — In  this  state  the  applicant  has  to  take  an 
oath  (which,  of  course,  any  applicant  would  take).  He  has  to 
get  a  sort  of  certificate  as  to  age  and  moral  character  from  the 
county  court  (which  has  never  been  refused  within  the  memory 
of  man),  and  he  has  to  stand  an  examination  before  two  judges 
or  chancellors,  who  will,  being  satisfied,  grant  him  license. 
Ordinarily,  his  examination  is  perfunctory,  and  the  grant  of 
license  comes  as  a  matter  of  course.  I  don't  remember  of  but 
one  instance  where  license  was  refused.  I  remember  my  own 
came  to  me  without  any  examination  at  all. 

Our  law  school  at  Lebanon,  in  this  state,  is  authorized  to 
grant  license  also. 

The  inroads  of  ignorance  and  quackery  into  our  profession 
not  only  injure  the  profession  greatly  and  drag  down  its  tone, 
but  injure  the  community  and  public  at  large;  for,  as  I  be- 
lieve, properly  organized  and  guarded,  it  would  conserve,  more 
than  aught  else,  the  moral,  social,  and  political  well-being  of 
the  country. 

The  diflSculties  in  the  way  of  an  association  like  ours  in 
securing  proper  methods  and  needed  reforms  are  chiefly  the 
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want  of  thought  and  loose  appreciation  of  the  puWic  on  the 
subject  (their  need  of  lawyers  and  their  use  to  the  concimon 
weal),  with  jealousy  of  the  bar  and  its  influence,  and  again,  the 
demagogy  of  our  legislatures  in  catering  to  this  feeling. 

I  don't  know  that  I  can  suggest  anything  more  than  that 
there  should  be  in  each  state  some  fixed,  permanent,  and 
responsible  board  of  examiners,  either  to  examine  in  pereon  or 
pass  upon  the  examination  made  by  others.  The  applicant 
should  at  least  have  a  general  education,  fairly  good,  beside  his 
law  investigations,  and  should  not  be  "  turned  loose"  as  a  law- 
yer, merely  because  he  asked  it.  I  have  great  respect  for  the 
bench  and  ordinarily  the  men  who  sit  on  it;  but  few  men  know 
how  to  say  no,  and  it  will  not  do  to  leave  the  matter  to  any 
and  every  judge  or  chancellor. 

There  should  be  a  permanent,  responsible  board,  and  a  com- 
petent one. 

Asking  you  to  excuse  for  writing  so  much,  I  am 

Yours,  sincerely, 

ALBERT  T.  McNEAL. 


KENTUCKY. 

White  Sulphur  Springs,  SOth  July,  1881. 

My  Dear  Sir: — *  ******* 
The  qualifications  for  the  admission  of  members  to  the  bar  in 
Kentucky  are  nearly  the  same  now  that  they  were  when  the 
state  was  admitted  into  the  Union.  The  applicant  must  be  of 
age,  and  produce  a  certificate  from  the  county  court  where  he 
has  resfded,  to  the  effect  that  he  is  a  person  of  honesty,  probity, 
and  good  demeanor,  and,  after  such  evidence,  the  judges  of  the 
Circuit  Court  to  whom  it  is  offered  appoint  examiners  from  the 
members  of  the  bar  to  inquire  into  and  report  as  to  the  pro- 
priety of  the  admission  of  the  applicant.     These  examiners  are 
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sworn  to  discharge  their  duties  faithfully,  and  to  report  as  to 
the  acquirements  and  competency  of  the  applicants,  and,  if  the 
report  be  favorable,  license  is  granted. 

The  certificate  may  also  be  presented  to  any  two  of  the  judges 
of  the  Court  of  Appeals,  who  have  power  to  examine  the  appli- 
cant, and  to  grant  or  withhold  the  license. 

We  have  not  placed  very  strict  guards  against  granting 
licenses,  because  the  applicants  are  usually  well  known  to  the 
judges,  as  we  have  very  few  applicants  who  are  emigrants  from 
other  states  or  countries. 

The  law  schools  at  Louisville  and  Lexington  grant  diplomas 
after  two  years'  study  and  attendance  on  the  lectures,  and  when 
degrees  are  granted,  the  graduates  are  admitted  to  the  bar  as 
a  matter  of  right,  without  any  further  evidence  of  competence. 

I  think,  from  the  views  expressed  to  me  by  our  most  expe- 
rienced counsellors  and  professors,  as  well  as  from  my  own  ob- 
servation, that  a  higher  standard  of  academic  or  collegiate  educa- 
tion should  be  established  in  our  law  schools  for  admission,  and 
in  our  courts  for  licenses  to  practise.  It  is  true  that  by  industry 
and  native  vigor  of  intellect  a  young  man  may  often  succeed  at 
the  bar  and  rise  to  distinction,  who  originally  could  not  spell  cor- 
rectly, or  write  grammatically,  but  he  must  afterwards  remedy 
such  ignorance,  or  endure  many  humiliations  in  his  career. 
To  remedy  such  early  neglects  requires  usually  vast  labor, 
when  time  is  money  to  the  lawyer,  and  in  many  cases  discour- 
ages men  who,  by  their  moral  dignity  and  good  sense,  with 
ordinary  preparation,  would  have  adorned  the  profession  and 
attained  celebrity  as  jurists.  It  is  obvious  that  a  clear  knowl- 
edge of  English  grammar  is  essential,  and  also  such  an  acquaint- 
ance with  etymology  as,  every  lawyer  knows,  is  indispensable 
in  the  interpretation  of  statutes,  contracts,  wills,  and  writings, 
in  the  every-day  practise  of  the  law.  As  the  law  terms  in 
present  use  are  nearly  all  derived  from  primary  Latin  terms 
of  the  civil  law  transplanted  into  the  common  law,  the  knowl- 
edge of  Latin,  to  some  extent,  will  always  give  its  possessor 
powers  beyond  the  reach  of  those  who  are  entirely  ignorant  of 
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the  fountains  of  modern  law.  Hence,  in  my  judgment,  no 
young  man  can  safely,  in  the  present  state  of  education,  hope 
to  reach  distinction  at  the  bar  or  on  the  bench  in  America  here- 
after, without  good  academic  or  some  collegiate  culture,  except 
in  extraordinary  and  exceptional  instances,  where  nature  has 
been  prodigal  in  her  gifts,  and  industry  has  stimulated  the  pos- 
sessors to  self-education  in  mature  life. 

It  seems  to  me  that  the  standard  of  admission  to  the  bar 
cannot  now  be  placed  in  this  country  at  the  elevated  point  fixed 
at  London  or  Paris.  Our  social  system,  the  ardor  of  our  youth 
to  embark  in  life,  the  impossibility  of  restraining  it  beyond  the 
age  of  legal  freedom,  and  other  considerations  that  might  be 
enumerated,  would  render  the  imposition  of  such  conditions 
impracticable  at  this  time  in  this  country.  If,  for  instance,  we 
look  to  the  condition  of  the  law  in  France,  which  has  a  less 
population  and  more  centralized  political  and  educational  system 
than  the  United  States,  it  is  clear  that  our  legislatures  would 
never  establish  such  a  complex  machinery  for  the  education  of 
the  bar,  or  exact  such  accomplishments  for  admission  to  its 
privileges  as  those  required  in  France.  Eleven  schools  of  law 
under  the  Napoleonic  system  have  supplanted  the  old  university 
without  producing  a  giant  to  rival  or  eclipse  Domat  or  Pothier. 
Though  jurisprudence  is  subdivided  into  special  branches,  with 
multiplied  professorships,  and  produces  a  certain  precision  of 
learning  in  special  branches,  it  does  not  seem  to  advance  general 
learning,  but  to  contract  the  reasoning  powers,  as  we  rarely 
find  in  medical  science  a  dentist  or  oculist  who  has  any  celebrity 
in  pathology  or  the  higher  scientific  branches  of  knowledge. 
The  lectures  given  are  free,  but  that  does  not  compensate  for 
the  ordeal  of  four  years,  after  long  academic  preparation,  before 
the  student  can  acquire  his  degree.  The  graduate  learns  under 
the  Code  of  Procedure,  the  Code  of  Commerce,  the  Penal  Code, 
or  the  Civil  Code,  certain  formulae,  but  acquires  a  feeble  idea  of 
the  principles  and  theory  of  jurisprudence,  or  its  history,  with- 
out which  all  knowledge  of  the  rules  presented  is  barren  and 
imperfect  pedantry. 
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I  have  made  these  remarks  because,  in  my  opinion,  no  Cicero 
or  Grotius,  no  Domat  or  Pothier  will  be  produced  under  such 
a  system  as  I  saw  in  France.  The  competitive  examinations 
struck  me  as  illusory,  and  the  concoura  as  not  well  calculated 
to  give  that  breadth  and  depth  of  knowledge  that  marked  a 
Mansfield  or  Hardwicke,  or  that  great  civil  lawyer,  Lord  Stowell, 
or  our  own  Marshall,  Story,  and  Kent. 

Three  years  are  necessary  for  the  examen  de  licencef  and  in 
the  fourth  year  the  licentiate  in  France  may  receive  his  degree 
and  attend  the  concoura.  From  this  mass  of  men,  thus  elabo- 
rately educated,  the  law  officers  are  chosen  and  the  bench  is 
filled.  But  in  this  country,  where,  in  thirty-eight  states,  still 
increasing  in  number,  the  law  officers,  such  as  attorneys-general, 
district  attorneys,  sheriffs,  and  judges  are  chosen  by  popular 
election,  no  system  like  that  of  France  is  possible.  The  long 
preparations  at  the  IJi/cSea,  and  the  didactic  learning  of  the 
FacuUSa  de  Droit  would  never  be  tolerated  by  our  legislatures, 
or  endured  by  our  people. 

I  have  thus  touched  briefly  on  the  French  system,  because 
the  mode  of  admission  in  England  is  well  known,  and  is  loose 
and  essentially  different.  Admission  to  the  bar  in  England 
requires  higher  scholarly  culture  than  in  America,  but  really 
little  legal  information,  and  the  extreme  classic  culture  of  the 
great  schools  is  only  a  preparation  for  the  bar,  soon  forgotten. 

Whilst,  therefore,  in  my  judgment,  the  high  instructions  and 
great  subdivision  of  legal  learning  in  France  may,  perhaps, 
suit  its  society  and  civilization,  and  perhaps  offers  a  model  for 
legal  training  in  that  country,  still  it  is  not  suited  to  America, 
and  should  not  be  imitated  in  our  country.  The  traditions  of  the 
English  and  Irish  Bar,  and  the  reports  at  the  latter  part  of  the 
last  century,  when  Curran  and  Lord  Redesdale,  Eldon  and 
Stowell,  Mansfield  and  Kenyon  shone  both  as  jurists  and  states- 
men, demonstrate  how  high  a  point  a  less  exact,  but  more 
liberal  system,  may  reach,  and  that  the  gradual  evolution  of 
legal  science  may,  by  gradual  encouragement  and  lifting  the 
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Standard  little  by  little,  achieve  a  still  greater  eminence  in  the 

future  for  the  bench  and  bar  of  America. 

I  remain,  with  great  respect,  yours, 

W.  PRESTON. 
Hon.  Carleton  Hunt, 

Saratoga,  New  York. 


Louisville,  July  S8,  188L 

But  for  all  practical  purposes  the  certificates  and  examina- 
tions are  things  of  the  merest  form.  It  is  a  most  rare  occur- 
rence for  any  candidates  (that  is,  before  the  judges)  to  be  re- 
jected. 

We  have  two  law  schools — one  here,  the  other  at  Lexington — 
diplomas  from  which  entitle  the  holders  to  license.  The  prepa- 
ration from  these  is  better  than  the  average. 

The  question  of  reform  in  this  direction  has  been  much  dis- 
cussed by  the  better  bar,  but  no  settled  opinion  as  to  a  practi- 
cal method  has  been  reached. 

It  is  thought  by  some  (among  whom  I  am)  that  good  results 
might  be  reached  by  giving  the  diploma  right  to  a  single  school 
under  the  immediate  patronage  of  the  state,  and  of  requiring 
every  candidate  to  pass  a  rigorous  examination  before  a  com- 
mittee of  the  appellate  bar,  appointed  by  the  judges  to  act 
under  oath,  and  to  receive  salaries.  If  such  a  course  could  once 
be  inaugurated,  I  think  that  beneficial  results  would  speedily 
follow. 

Very  respectfully,  yours, 

JOHN  MASON  BROWN. 
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OHIO. 

Cincinnati,  July,  1881. 
Oarleton  Hunt,  Esq., 

Chairman  of  Committee  on  Legal  Education. 

Dear  Sir  : — The  qualifications  required  by  the  statutes  of 
Ohio  for  admission  to  the  bar  are,  examination  by  the  Supreme 
Court,  or  a  commission  appointed  by  the  court  to  assist  it;  and 
to  be  admitted  to  such  examination  the  applicant  must  be 
proved  to  be  twenty-one  years  of  age  and  a  citizen,  or  one  who 
has  declared  his  intention  to  become  a  citizen  of  the  United 
States,  and  to  have  resided  one  year  in  the  state;  and  he  must 
also  produce  the  certificate  of  an  attorney-at-law  that  the  appli- 
cant is  of  good  moral  character,  that  he  has  regularly  and 
attentively  studied  law  for  two  years  previously,  and  that  the 
attorney  certifying  believes  him  to  be  a  person  of  suflScient 
legal  knowledge  and  ability  to  discharge  the  duties  of  an  attor- 
ney and  counsellor-at-law. 

If  the  judges  of  the  Supreme  Court  are  satisfied,  upon  such 
examination  and  proof,  that  the  applicant  is  of  good  moral 
character  and  has  a  competent  knowledge  of  law  and  sufficient 
general  learning,  he  is  admitted,  by  an  order  of  the  court,  after 
taking  an  oath  of  office,  to  practise  in  all  the  courts  of  the  state. 
These  examinations  are  held  at  the  capital  of  the  state,  monthly, 
and  under  certain  rules  and  regulations  prescribed  by  the  court. 
They  are  generally  written,  but  may  be  oral. 

A  person  coming  into  the  state  to  reside,  and  producing 
satisfactory  evidence  that  he  has  studied  law  for  two  years 
under  the  tuition  of  an  attorney-at-law,  and  that  he  has  been 
regularly  admitted  in  another  state  as  attorney  and  counsellor- 
at-law,  or  that  he  has  practised  law  in  another  state  or  terri- 
tory for  two  years,  may  also  be  admitted  to  such  examinations, 
upon  proof  that  he  is  of  good  moral  character. 

Under  further  provisions  of  the  statute,  the  Supreme  Court, 
upon  the  application  of  the  faculty  of  any  law  college  duly 
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organized  in  the  state,  appoint  a  commission  of  attorneys- 
at-law  to  attend  the  commencement  exercises  of  such  college, 
and  examine  its  graduates  in  regard  to  their  qualifications  to 
practise  law,  and  upon  the  return  of  such  examination  papers 
and  report  of  the  commission,  and  proof  of  the  same,  require- 
ments as  to  age,  residence,  and  citizenship,  but  without  requir- 
ing the  two  years'  term  of  study,  the  Supreme  Court,  if  satis- 
fied, will  in  like  manner  admit  such  graduates  to  the  bar. 

In  addition  to  this  statement  of  the  existing  provisions  made 
by  the  laws  of  Ohio  for  promoting  and  facilitating  the  study  of 
the  law,  I  will  only  venture,  in  response  to  your  circular,  to 
suggest  that  the  most  direct,  if  not  the  beat  means  for  elevating 
the  standard  of  qualifications,  will  be  to  unite  in  a  common 
legislative  movement,  in  all  the  states,  for  making  a  course  of 
at  least  three  years*  study  essential  before  examination  and 
admission  to  the  bar.  How  inadequate  this  is,  no  one  feels 
more  keenly  than  the  young  practitioner  with  his  first  case. 

Very  respectfully,  yours, 

RUFUS  KING. 


INDIANA. 

Fort  Wayne,  Ind.,  Jvly  W,  1881. 

My  Dear  Sir  : — *  *  ♦  *  ♦  * 

It  is  provided  by  the  constitution  of  Indiana  that  every 
person  of  good  moral  character,  being  a  voter,  shall  be  entitled 
to  admission  to  practise  law  in  all  courts  of  justice.  Article  7, 
section  21,  Constitution  of  1852. 

In  the  face  of  such  a  constitutional  provision  it  is,  of  course, 

impossible  for  the  profession  to  use  any  means  towards  its  own 

elevation,  except  such  as  consist  in  example  and  individual  and 

associated  effort. 

Very  truly,  yours, 

R.  S.  TAYLOR. 
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ILLINOIS. 

Belleville,  Ills.,  July  IB7, 1881. 
Hon.  Carleton  Hunt, 

Chairman  Committee  on  Legal  Education, 

Kew  Orleans,  La. 

Dear  Sir  : — The  general  law  of  this  state,  in  force  since 
many  years,  requires  every  person  who  practises  law  to  have  a 
license  from  some  two  of  the  justices  of  the  Supreme  Court. 

In  order  to  receive  such  license  he  must  produce  a  certificate 
of  good  moral  character  from  some  court  of  record. 

It  will  be  seen  that  the  law  itself  requires  no  previous  fexami- 
nation  of  the  applicant,  or  other  documentary  evidence  of  a 
legal  education. 

But  the  Supreme  Court  have  always  understood  it  to  be  their 
duty  to  have  some  evidence  of  the  applicant's  legal  qualifications. 

Sometimes  they  examined,  themselves,  sometimes  they  ap- 
pointed committees  of  lawyers  to  examine  in  vacation,  and 
sometimes  they  had  committees  examine  applicants  in  open 
session. 

As  a  general  thing  there  was  much  looseness,  and  hardly  a 
case  occurred  where  admission  was  refused. 

Of  late  years  the  Supreme  Court  have  adopted  more  definite 
rules,  and  those  at  present  in  existence,  and  since  an  interme- 
diate appellate  court  has  been  established,  are  to  be  found  in 
93d  of  Illinois,  p.  12,  and  are  rules  45,  46,  47,  48,  and  49,  and 
are  as  follows : 

45.  Every  applicant  for  license  to  practise  law  in  the  courts 
of  this  state,  except  those  who  apply  for  admission  upon  a 
license  granted  in  another  state,  or  upon  a  diploma  issued  by  a 
law  school,  or  upon  an  examination  had  before  one  of  the  appel- 
late courts  of  this  state,  may  be  allowed*,  upon  notice  given,  to 
appear  before  the  Supreme  Court  at  one  of  its  regular  terms  in 
any  of  the  grand  divisions,  and  then  and  there,  in  open  courts 
19 
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be  examined  by  the  coart  touching  his  qualifications  as  an 
attorney  and  counsellor-at-Iaw,  and  shall  also  then  and  there 
present  to  the  court  a  certificate  from  some  court  of  record  of 
the  county  in  which  such  applicant  resides,  of  good  moral  char- 
acter: Frovided,  however,  It  shall  be  a  requiait-e  of  such  ex- 
amination that  such  applicant  shall  have  pursued  a  regular 
course  of  law  studies  in  the  office  of  some  lawyer  in  general 
practise  for  at  least  two  years,  of  which  fact  he  shall  satisfy  the 
court  by  the  certificate  of  such  lawyer  and  his  own  affidavit : 
Provided  further,  That  the  time  employed  at  any  law  school  as 
a  law  student  shall  be  considered  as  part  of  the  two  years,  of 
which  the  court  shall  be  satisfied  in  the  manner  above  specified. 
Thursday  of  the  first  week  of  each  term  shall  be  the  day  on 
which  such  examination  shall  be  had,  when  so  allowed. 

46.  The  appellate  courts  iii  the  several  appellate  districts  are 
authorized  to  examine  applicants  for  admission  to  the  bar,  in 
open  court,  subject  to  the  same  rules  for  admission  to  examina- 
tion and  in  regard  to  qualifications  as  are  applicable  to  like 
admissions  and  examinations  in  this  court ;  and  licenses  will 
hereafter  be  issued  by  judges  of  this  court  in  term  time,  on 
certificates  from  such  court,  under  the  seal  thereof,  showing 
that  the  applicants  have  been  admitted  to  and  passed  such  ex- 
aminations, and  been  found  entitled  to  be  admitted  to  the  bar  : 
Provided,  That  such  certificate  be  accompanied  with  the  aflida- 
vit  of  the  applicant  or  some  other  credible  person,  that  he  is 
of  the  age  of  twenty-one  years  or  over,  and  a  citizen  of  the 
state,  and  also  a  certified  transcript  from  a  court  of  re(jord  in 
this  state  showing  that  he  is  a  man  of  good  moral  character. 
But  no  applicant  who  sh  all  be  rejected  shall  be  permitted  to  be 
again  examined  within  less  than  six  months  from  the  time  of 
such  rejection. 

LICENSING   ATTORNEYS  UPON    DIPLOMA. 

47.  A  diploma  regularly  issued  by  any  law  school,  regu- 
larly organized  under  the  laws  of  this  state,  whose  regular 
course  of  law  studies  is  two  years,  and  requiring  an  actual  at- 
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teDdance  by  the  student  of  at  least  thirty-six  weeks  in  each  of 
such  years,  may  be  received  and  acted  upon  in  the  place  and 
stead  of  the  examination  in  open  court,  required  by  rule  45 ; 
but  every  application  for  admission  to  the  bar,  made  on  behalf 
of  any  person  to  whom  any  diploma,  as  aforesaid,  has  been 
awarded,  must  be  made  in  term  time,  by  motion  of  some  attor- 
ney of  this  court,  supported  by  the  usual  proofs  of  good  moral 
character  and  the  production  in  court  of  such  diploma,  or  sat- 
isfactorily accounting  by  aflSdavit  for  its  non-production ;  and 
in  all  cases  when  the  diploma  on  which  the  application  is  based 
does  not  recite  all  the  facts  requisite  to  its  reception,  all  such 
omitted  facts  must  be  shown  by  the  affidavit  of  the  applicant, 
or  some  officer  of  the  law  school,  or  both. 

LICENSING  ATTOENEYS   FEOM   OTHEB  STATES. 

48.  Any  application  for  admission  to  the  bar,  based  upon  a 
license  granted  in  another  state,  must  be  made  in  term  time 
by  motion  of  some  attorney  of  this  court,  made  in  open  court, 
and  no  applicant  will  be  admitted  upon  such  license  without 
examination,  except  it  appear  to  the  court,  by  affidavit  or  other- 
wise, that  in  the  state  in  which  the  license  was  issued,  a  course 
of  study  was  required  at  least  equal  to  that  prescribed  in  this 
state  by  the  45th  rule,  or  the  applicant  has  been  engaged  in 
active  practise  for  a  period  of  two  years  under  license. 

LICENSES— BY   WHOM  ISSUED. 

49.  Licenses  which  may  be  granted  upon  such  applications 
may  be  prepared  for  signature  of  the  judges  by  the  clerk  of  the 
grand  division  in  which  the  order  of  admission  shall  be  made. 

It  must  be  understood,  however,  that  the  old  practice  is  in 
part  retained,  inasmuch  as  the  examination  is  not  exactly  made 
by  the  court,  but  generally  by  a  committee  of  lawyers  requested 
by  the  court  to  put  questions  in  the  presence  of  the  court,  and 
that  such  committees  recommend  admission  or  rejection. 

Those  rules  are  undoubtedly  an  improvement  upon  the  for- 
mer modes  of  admission,  and  if  there  was  a  strict  and  thorough 
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examination  under  those  rules,  but  few  entirely  unqualified 
persons  would  be  admitted. 

But  the  number  of  candidates  for  admission  is  so  great  at 
every  session  of  these  different  courts,  the  time  devoted  to  ex- 
amination so  short,  that  practically  passing  through  such  an 
examination  furnished  but  a  very  inadequate  test  of  qualification. 

But  few  questions  can  be  asked  of  each  candidate,  and  no 
written  papers  on  legal  subjects  are  required. 

The  well-established  fact  that  nearly  all  applicants  are  ad- 
mitted, and  that  rejections  are  rare  exceptions,  seems  to  furnish 
evidence  of  the  mere  elementary  character  of  the  questions 
usually  put 

As  a  preliminary  to  an  examination  an  applicant  muat  either 
produce  a  license  from  another  state  or  a  diploma  of  any  law 
school  (of  Illinois),  or  a  certificate  of  any  lawyer  in  general 
practise,  showing  that  he  has  pursued  a  regular  course  of  law 
studies  in  the  office. 

Regarding  the  latter  requisition,  kindness  and  courtesy  very 
often  induce  lawyers  to  give  such  certificates,  although  the 
student  may  have  made  very  little  progress,  and  may  have 
devoted  but  little  time  to  his  law  books. 

It  may  be  said  that  in  most  cases  those  certificates  amount 
to  but  very  little.  There  are  some  highly  respectable  law 
schools  in  Illinois,  being,  however,  all  private  corporations,  and 
a  diploma  from  such  institutions  should  carry  considerable 
weight.  But  the  truth  is,  that  the  admission  to  those  law 
schools  is  open  to  anybody  who  can  pay  for  the  tuition,  and 
although  a  graduate  of  such  a  school  may  have  acquired  a 
pretty  good  theoretical  knowledge  of  law,  yet  he  may  in  all 
other  respects  be  very  little  informed. 

Such  persons,  without  having  obtained  a  general,  liberal,  and, 
not  to  mince  matters,  a  classical  education,  are  too  apt  to  take 
up  the  profession  as  a  business  merely.  To  make  as  fast  as 
possible  a  good  living  in  the  profession,  no  matter  how,  will,  as 
a  general  thing,  be  the  principal,  if  not  the  only,  pursuit  of 
such  half-educated  persons.     They  are  very  apt  to  succeed,  too, 
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but  it  is  on  the  degradation  of  their  honorable  profession.  It 
is  a  lamentable  fact  that  the  ethics  of  the  legal  profession,  in 
spite  of  perhaps  a  greater  degree  of  proficiency  and  ability, 
have  deteriorated  from  what  they  formerly  were. 

It  is  to  be  hoped  that  the  National  and  State  Bar  Asso- 
ciations will,  in  time,  stop  the  progress  of  deterioration.  They 
may  be  considered  as  one  of  the  remedies  to  elevate  the  pro- 
fession. But,  in  my  opinion,  the  most  eflective  remedy  would 
be  to  require  of  every  candidate  not  only  a  diploma  of  a 
law  school,  but  a  diploma  of  some  reputable  college,  testifying 
to  the  fact  that  the  graduate  has  received  a  thorough  classical 
education. 

This  requirement  may  appear  here  aristocratic,  but  in  all 
other  civilized  countries  the  idea  that  one  coulfl  be  a  member 
of  the  bar  or  a  judge  without  having  received  the  most  liberal 
education,  is  looked  upon  not  only  as  wrong,  but  as  absolutely 
absurd.  It  may  be,  however,  after  all,  that  we  are  right,  and 
that  all  the  nations  of  Europe  are  utterly  mistaken. 
With  the  greatest  regard,  yours, 

GUSTAVE  KOERNER. 


WISCONSIN. 
Oarleton  Hunt,  Esq., 

Chairman. 

My  Dear  Sir  : — Enclosed  I  hand  you  the  statutory  pro- 
vision of  Wisconsin  regulating  admissions  to  the  bar,  and  also 
a  pamphlet  issued  by  the  Law  Department  of  the  University  of 
Wisconsin,  showing  the  course  of  instruction  in  that  de- 
partment. 

I  trust  some  plan  may  be  devised  by  the  American  Bar 
Association,  and  adopted  throughout  the  country,  which  will 
elevate  the  standard  of  qualifications  for  admission  to  the  bar, 
and  thereby  elevate  the  profession. 

Yours,  very  truly, 

ALFRED  L.  GARY. 


298  AKBRIOAM  B4R  ASSOCIATION. 

Revised  Statutes  of  Wiscoifsiw  foe  1878. 

Sectiok  2586.  No  person  shall  be  admitted  or  licensed  to 
practise  as  an  attorney  of  any  court  of  record,  except  in  the 
manner  following : 

1.  All  graduates  of  the  Law  Department  of  the  University  of 
Wisconsin  shall  be  admitted  to  the  bar  of  all  the  courts,  upon 
the  production  of  his  diploma,  duly  issued  by  the  board  of 
regents  thereof,  and  such  graduates  may  be  admitted  to  the 
Supreme  Court,  when  not  in  session,  by  an  order  signed  by  one 
of  the  justices  thereof,  and  filed  with  the  clerk. 

2.  All  persons  who  shall  have  been  admitted  to  practise  in 
the  Supreme  Court  of  any  other  state  or  territory,  and  who 
shall  be  residents  of  this  state,  may  be  admitted  upon  produc- 
tion of  their  certificates  of  admission  to  practise  in  such  courts 
of  such  other  state  or  territory, 

3.  Every  other  person  who  shall  be  of  full  age,  a  resident  of 
this  state,  and  of  the  judicial  circuit  wherein  he  applies  for  ad- 
mission, and  of  good  moral  character,  may  be  admitted  to 
practise  as  an  attorney  in  all  courts  of  record,  except  the  Su- 
preme Court,  by  order  of  a  judge  of  the  Circuit  Court,  made 
in  open  court;  but  the  applicant  shall  be  first  examined  in 
open  court  by  the  judge,  or  examiners  appointed  by  him,  and 
shall  thereby  satisfy  such  judge  that  he  possesses  sufficient 
learning  in  ihe  law  and  ability  to  enable  him  to  properly  prac- 
tise as  such  attorney ;  the  residence  and  age  of  the  applicant 
shall  be  made  to  appear  by  affidavit. 

4.  No  person  shall  be  entitled  to  practise  as  an  attorney  in 
the  Supreme  Court,  until  he  shall  first  be  licensed  so  to  do  by 
said  court. 

5.  No  person  shall  be  denied  admission  or  license  to  practise 
as  an  attorney  in  any  court  in  this  state  on  account  of  sex. 
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IOWA. 

My  Dear  Sir: — 

Any  person  twenty-one  years  of  age,  an  inhabitant  of  this 
state,  who  satisfies  any  court  of  record  that  he  or  ahe  possesses 
the  requisite  learning,  and  is  of  good  moral  chai*acter,  may  by 
such  court  be  admitted  to  practise  as  attorney  and  counsellor  in 
any  court  of  the  state. 

It  is  also  provided  that  graduates  of  the  law  department  of 
our  state  university  shall  be  admitted  to  practise,  in  all  our 
courts,  upon  the  production  of  their  diploma,  and  taking  the 
oath  prescribed  by  law. 

The  only  other  provision  material  to  be  mentioned,  is  that 
any  attorney  of  any  other  state  having  professional  business  in 
our  courts,  may  be  here  admitted  upon  taking  the  oath  afore- 
said. 

Yours,  with  very  great  respect, 

GEORGE  G.  WRIGHT, 

per  L. 


NEBRASKA. 

Carleton  Hunt,  Esq. 

My  Dear  Sir  : — Your  circular  letter  of  the  17th  ultimo  is 
received.    The  statutes  of  Nebraska  provide  as  follows  : 

"No  person  shall  be  admitted  to  practise  as  an  attorney  in 
the  supreme  and  district  courts  of  this  state  hereafter,  unless 
such  person  shall  have  previously  studied  in  the  office  of  a  prac- 
tising attorney  for  the  period  of  two  years,  and  pass  a  satisfac- 
tory examination  upon  the  principles  of  the  common  law,  under 


300  AMBBIGAN  BAB  ABSOGIATION. 

the  direction  of  the  court  to  which  application  is  made,  and  it 
is  shown  to  the  satisfaction  of  said  court  that  such  applicant 
sustains  a  good  moral  character." 

There  is  great  diflBculty  in  compelling  adequate  preparation 
for  admission  to  the  bar  m  the  western  states.  The  pressure 
of  young  men  is  excessive.  The  profession  here  is  full  of  men 
without  considerable  general  culture.  They  cannot,  therefore, 
well  appreciate  it,  nor  are  they  naturally  disposed  to  require  it 
of  others.  Those  of  them  who,  by  force  of  their  own  character 
and  labor,  have  .to  a  degree  supplied  the  deficiencies  of  early 
training  and  duly  value  the  advantages  of  adequate  preparation 
for  the  bar,  are  vastly  outnumbered  by  those  who  have  not 
attained  to  the  elevation  of  a  due  estimate  of  those  advantages. 

A  young  man  who  has  passed  through  the  usual  college 
curriculum,  with  the  usual  diligence,  cannot  in  tvro,  or  even 
three,  years  acquire  such  a  knowledge  of  the  law  as  to  fit  him 
to  take  charge  of  the  interests  of  others  in  the  controversies  of 
business  and  in  the  courts.  Much  may  be  done  in  that  time, 
and  yet  it  all  amounts  to  but  little  more  than  a  capacity  to 
experiment  upon  the  cases  of  his  clients.  At  the  same  time  we 
must  feel  the  necessity  of  accepting  such  a  term  of  preparation 
as  all  that  can  at  this  time  be  imposed. 

I  am  strongly  of  the  opinion  that,  properly  employed,  this 
term  of  study  can  be  rendered  suflScient.  But  it  must  be  by 
utilizing  a  certain  portion  of  the  college  curriculum.  I  would 
not  reduce  it  nor  encumber  it  with  the  study  of  technical  law. 
Already  it  is  none  too  long,  and  it  is  certainly  encumbered  with 
a  great  excess  of  subjects  of  attention.  But  why  should  the 
man  who  is  to  be  a  lawyer  be  compelled  to  waste  on  books 
foreign  to  his  destined  pursuits,  the  time  which  may  be  devoted 
to  what  prepares  him  for  studies  which  fit  him  for  those  pur- 
suits? 

We  can  all  remember  how  difficult  of  apprehension  were  the 
nature  of  legal  notions  when  we  began  our  professional  studies. 
What  distress,  and  at  times  despair,  we  suffered  in  trying  to 
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assimilate  them.  Now,  there  are  subjects  of  study  which  pre- 
pare the  mind  for  the  acceptance  of  those  notions.  Among 
them  may  be  mentioned  English  history,  and  particularly  the 
history  of  legal  institutions,  logic  in  the  severest  and  most  ex- 
tended course,  certain  subjects  of  metaphysical  science,  and  the 
civil  law.  Let  the  junior  and  senior  year  in  college  be  occu- 
pied by  these  subjects  instead  of  many  which  will  occur  to  you 
which  now  vex  and  distract  the  student's  mind  to  no  purpose 
but  mere  "discipline,"  and  the  same  valuable  advantage  of 
training  will  be  enjoyed,  together  with  the  other  and  equally 
valuable  advantage  of  fitting  the  mind  for  the  comprehension 
of  notions  peculiar  to  our  artificial  and  refined  science  of  English 
jurisprudence. 

This  is  a  reform  which  is  practicable.  It  is  not  very  unlike 
the  English  system  of  legjil  education,  for  in  the  English  uni- 
versities one  or  two  years  out  of  the  three  which  form  the  term 
of  residence  may  be  passed  in  the  schools  of  law  and  history. 

Yours,  truly, 

•    JAMES  M.  WOOLWORTH. 


•  Note. — A  decision  of  the  case  referred  to  on  page  284,  has 
been  made,  to  the  effect  that  the  Act  of  1874  was  not  re- 
pealed by  the  statutes  of  1879. 

The  following   tables   are  from  an   article  by  Francis   L. 
Wellman,  published  in  16  American  Law  Review,  295. 
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Table  of  requirements  for  admission  to  the  Bar  in  the  several 
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Revised  Statutes  of  Wisoohsik  for  1878. 

Section  2586.  No  person  shall  be  admitted  or  licensed  to 
practise  as  an  attorney  of  any  court  of  record,  except  in  the 
manner  following : 

i.  All  graduates  of  the  Law  Department  of  the  University  of 
Wisconsin  shall  be  admitted  to  the  bar  of  all  the  courts,  upon 
the  production  of  his  diploma,  duly  issued  by  the  board  of 
regents  thereof,  and  such  graduates  may  be  admitted  to  the 
Supreme  Court,  when  not  in  session,  by  an  order  signed  by  one 
of  the  justices  thereof,  and  filed  with  the  clerk. 

2.  All  persons  who  shall  have  been  admitted  to  practise  in 
the  Supreme  Court  of  any  other  state  or  territory,  and  who 
shall  be  residents  of  this  state,  may  be  admitted  upon  produc- 
tion of  their  certificates  of  admission  to  practise  in  such  courts 
of  such  other  state  or  territory. 

3.  Every  other  person  who  shall  be  of  full  age,  a  resident  of 
this  state,  and  of  the  judicial  circuit  wherein  he  applies  for  ad- 
mission, and  of  good  mora)  character,  may  be  admitted  to 
practise  as  an  attorney  in  all  courts  of  record,  except  the  Su- 
preme Court,  by  order  of  a  judge  of  the  Circuit  Court,  made 
in  open  court ;  but  the  applicant  shall  be  first  examined  in 
open  court  by  the  judge,  or  examiners  appointed  by  him,  and 
shall  thereby  satisfy  such  judge  that  he  possesses  sufficient 
learning  in  ihe  )aw  and  ability  to  enable  him  to  properly  prac- 
tise as  such  attorney ;  the  residence  and  age  of  the  applicant 
shall  be  made  to  appear  by  affidavit. 

4.  No.  person  shall  be  entitled  to  practise  as  an  attorney  in 
the  Supreme  Court,  until  he  shall  first  be  licensed  so  to  do  by 
said  court. 

5.  No  person  shall  be  denied  admission  or  license  to  practise 
as  an  attorney  in  any  court  in  this  state  on  account  of  sex. 
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IOWA. 


My  Dear  Sir: — 

*  :¥  * 


Any  person  twenty-one  years  of  age,  an  inhabitant  of  this 
state,  who  satisfies  any  court  of  record  that  he  or  ahe  possesses 
the  requisite  learning,  and  is  of  good  moral  character,  may  by 
such  court  be  admitted  to  practise  as  attorney  and  counsellor  in 
any  court  of  the  state. 

It  is  also  provided  that  graduates  of  the  law  department  of 
our  state  university  shall  be  admitted  to  practise,  in  all  our 
courts,  upon  the  production  of  their  diploma,  and  taking  the 
oath  prescribed  by  law. 

The  only  other  provision  material  to  be  mentioned,  is  that 
any  attorney  of  any  other  state  having  professional  business  in 
our  courts,  may  be  here  admitted  upon  taking  the  oath  afore- 
said. 

Yours,  with  very  great  respect, 

GEORGE  G.  WRIGHT, 

per  L. 


NEBRASKA. 

Carleton  Hunt,  Esq. 

My  Dear  Sir  : — Your  circular  letter  of  the  17th  ultimo  is 
received.     The  statutes  of  Nebraska  provide  as  follows  : 

"No  person  shall  be  admitted  to  practise  as  an  attorney  in 
the  supreme  and  district  courts  of  this  state  hereafter,  unless 
such  person  shall  have  previously  studied  in  the  oflBce  of  a  prac- 
tising attorney  for  the  period  of  two  years,  and  pass  a  satisfac- 
tory examination  upon  the  principles  of  the  common  law,  under 


